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CURRENT TOPICS. 


The Law JourNAL commences its sixth year with 
new type, and a change in its ‘‘make up.” The 
former certainly adds to the beauty and legibility of 
its pages, and the latter, if not more convenient, is 
more in harmony with the prevailing taste in journ- 
alism. Other and more material improvements will 
be made as occasion serves, and no effort will be 
spared to make the JouRNAL for 1875, not only better 
than it has ever been before, but better than any 
similar professional journal ever published. There 
is, unquestionably, a demand for a well conducted, 
thoughtful and able legal journal. Itis more of a ne- 
cessity to-day than it has ever been before. With the 
development of the means for the speedy diffusion 
of news the demand for fresh intelligence has in- 
creased —the newspaper has grown with the tele- 
graph and the railroad — and not only is this true as 
to the general current news of the day, but also, as 
to the news on special subjects. And since the 
general newspaper cannot, for obvious reasons, or at 
least does not, give information on special subjects 
or concerning special departments, with sufficient 
fullness and accuracy, the journal of the specialist 
becomes a necessity. These special periodicals have 
increased wonderfully both in number and in excel- 
lence within the last few years, and it may now be 
said that almost every branch of human effort has its 
organ. The legal profession, like all the rest — 
more than most of the rest—needs a publication 
devoted to subjects that interest it, and have to do 
with its daily business. To give to the lawyer early 
and accurate information of important decisions, to 
discuss questions of law reform, to advocate what- 
ever is for the interests of the profession, to culti- 
vate the best professional ethics, to increase the 
esprit du corps, to speak honestly and intelligently of 
the numerous and bulky volumes that are constantly 
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issuing, and which, their publishers think, no law 
library should be without, these must be the aims of 
the journal of the lawyer — these are and have been 
the aims of the Law JournaL. Whether it has suc- 
ceeded let its ten volumes speak, for ‘‘it is better 
that every kind of work honestly undertaken and 
discharged, should speak for itself than be spoken 
for.” 


The history of legal journalism, in this country, 
might very well lead one to suppose that the profes- 
sion was quite indifferent to publications in its 
interest — for while many have, from time to time, 
sprung into existence, most of them have been short- 
lived. But this has been due rather to defects in 
the periodicals themselves, than to any fault of the 
profession. Many of them have been only reports 
of decisions under another name, and very poor re- 
ports at that; others have been conducted by incom- 
petent persons, and again others, and perhaps most 
of them, owe their failure to lack of enterprise and 
energy on the part of their publishers, and a disin- 
clination to expend upon them money. It is just as 
true in legal journalism as in the general newspaper 
field that capital must be sunk at the start. Of the 
forty odd legal periodicals that have been under- 
taken in this country, only about a dozen remain, 
and a good part of those contain very little, if any, 
reading matter beyond reports of cases. Of the 
score or so of those that were in existence when the 
Law JouRNAL was commenced or that have been 
since undertaken, several have dropped by the way 
—some of them that we should gladly have seen 
flourish to a green old age. Among these was the 

Inited States Jurist published by the Morrisons, at 
Washington and edited with ability by Mr. James 
Schouler, a very thorough legal scholar and a clever 
writer. It deserved to succeed, as did also the 
Bench and Bar, published by Callaghan & Cockroft, 
and afterward by Callaghan & Co., at Chicago, and 
edited formerly by Mr. James L. High and latterly 
by Mr. J. A. L. Whittier. The New York Daily 
Transcript went out with the Ring and its Baltimore 
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namesake also went out, though why, we know not. 
But after all, the new-comers are, in some respects, 
better than those that suspended, which may serve 
to show that legal journalism is progressive. We 
should be glad, had we space, on this occasion and 
in this connection, to speak of our contemporaries 
— the new as well as the old, point out their merits 
(most of them have merits, but we regret to say 
some of them have not), and to hint at their faults. 
But there is, perhaps, no need. Weare glad that so 
many of them are successful; there is room for all, 
and if any of them hereafter fail we may be sure it 
will be the fault of its managers and not that of the 
profession. 


Among the recent utterances of well-known law- 
yers we notice the letter of Mr. O’Conor to the New 
York Tribune in which the validity of the constitu- 
tional amendments is cogently defended. Mr. 
O’Conor also furnishes us with some of his own 
views on the adoption of constitutions and constitu- 
tional amendments in general. He favors the funda- 
mental doctrine that the voice of the people is 
superior to all technicalities, and even superior to 
constitutions themselves. Another letter from the 
same source is published in regard to the right of 
the citizen to shoot and kill burglars. Mr. O’Conor 
takes the ground that men must be guided by their 
good judgment in the emergency created by burglars 
entering dwellings. The letter is written rather in 
the character of the citizen than of the lawyer; and 
we judge that Mr. O’Conor in his old age is getting 
fond of oracular sayings, suited rather for the peo- 
ple than for the profession. Nevertheless we be- 
lieve with him that, as a whole, common sense is a 
greater factor than law, and that law should con- 
form to common sense. Only we should be a little 
careful about accepting our peculiar notions of 
right and wrong as the law of the land. The law 
has the advantage in many instances even if it is not 
‘*common sense.” 

The attention of the public press has been again 
directed to the Department of Justice and the Attor- 
ney-General, by the charges of Mr. Beck, made in the 
House some days since, that the former was ‘‘ honey- 
combed with fraud,” and that the latter was corrupt 
and ‘‘a more guilty man than Judge Durell him- 
self,” and his promise to make good the accusations 
— and, so far as we have seen, there is but one opin- 
ion, and that is, that Mr. Beck was not very far 
wrong. The fact is that it is becoming to be very 
generally believed not only that Mr. Williams is 
wanting in the qualifications of ‘‘ intellect, experi- 
ence and reputation,” as the Bar Association ex- 
pressed it, but also that he is totally lacking in 
judgment and discretion, if not in common honesty. 
As.the Nation pointed out the other day, Mr. Wil- 
liams has been ‘‘a more conspicuous Attorney-Gen- 





eral than any of his distinguished predecessors.” 
As legal adviser in the Reconstruction Cases, in the 
Virginius Case, and, recently, in regard to the Paci- 
fic Mail subsidy, and as counsel for the government 
in the Credit Mobilier case, his qualifications have 
been publicly tested, and it is only truth to say that 
in each he has proved himself a failure. The 
Department of Justice is one of the most im- 
portant in the government. To direct and con- 
trol the legal advisers of the various depart- 
ments, and the numerous legal officers of the United 
States scattered over a vast extent of territory; to 
manage the suits brought by the government, to ad- 
vise it as to all the legal phases of its intercourse 
with other nations, and to have the general super- 
vision of the enforcement of Federal statutes — 
these are duties which require for their proper dis- 
charge knowledge and judgment and discretion and 
character and reputation and integrity — qualities 
not conspicuous in the present incumbent of that 
office, but which we hope soon to find happily com- 
bined in Mr. Williams’ successor. 


During the last session of the legislature, a bill 
was passed providing that the presiding justice of 
the Supreme Court in the First Department, and the 
Chief Judges of the Common Pleas, the Superior 
Court, and the Marine Court, should ‘‘ designate 
a daily law journal,” published in New York, in 
which should be published all court calendars and 
all notices and advertisements in legal proceedings. 
The Governor did not append his signature to this 
bill until December 17th, some nine months after it 
came to his hands. Directly, the judges named, des- 
ignated the Daily Register, a legal sheet published in 
New York, and devoted mainly to advertising. 
Thereupon the New York Hvening Post, in a sharp 
editorial, denounced the act of Governor Dix as 
‘fone of those unaccountable mistakes which go 
some way to offset an official record of exceptional 
excellence,” expressed its astonishment that the 
Governor, having seen in the late Daily Transcript 
‘¢what a means of corruption and what a burden to 
taxpayers such a journal easily may be made,” should 
lend his aid to ‘‘this similar scheme,” declares the 
whole business ‘‘to be a ‘job,’ and nothing but a 
‘job,’” and calls upon the incoming legislature to 
repeal it. It seems that under the provisions of the 
bill, the paper designated would get about $15,000 
per annum for printing the calendars alone to say 
nothing of the notices and advertisements; but, Gov- 
ernor Dix, in a letter dated December 5th, and 
published in the Albany Hvening Journal, stated 
that he would sign the bill, if the proprietors of the 
paper designated would enter into a stipulation that 
they would print the calendars for $6,000 per year. 
We presume the stipulation has been made, but we 
do not believe that it will have quite the force and 
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effect that seems to be expected of it. There must 
be more merit in this measure than is apparent upon 
its face, and at this distance; for the governor as- 
serts that ‘‘the judges are unanimous, and the bar 
nearly so, in favor of the bill;” and the Daily Regis- 
ter says that it is ‘‘ confident that the mere publica- 
tion of the names of the eminent lawyers who are on 
record in favor of the measure, would carry convic- 
tion to all.” We ought, perhaps, to add, in order 
that our readers may have the gist of the arguments 
on both sides, that the Daily Register pronounces the 
Evening Post’s article to be ‘‘as discreditable an ex- 
hibition of interested meanness as we have ever 
seen.” 


We are quite at a loss to understand the secrecy 
manifested about the amendments to the Supreme 
Court rules. Over a month has elapsed since the 
meeting of the judges, and yet no record of their 
action has been filed with the Secretary of State, nor 
have their proceedings been made known to the pub- 
lic. There would seem to be nothing in such a 
matter, that should require secrecy. On the contrary, 
we should suppose that there should be the utmost 
publicity, that lawyers might familiarize themselves 
with the changes. 


The interest manifested in the selection of a suc- 
cessor to Judge Miller in the Third Department, has 
been comparatively slight, except among the score 
or so of aspirants. The opinion seems to be now 
very generally entertained that Mr. Rufus W. Peck- 
ham will receive the appointment, and we believe 
this opinion to be well founded, though, of course, 
guesses on such a matter may be even more unrelia- 
ble than the predictions of ‘‘Old Probabilities.” 
The matter was, however, very likely settled at the 
Manhattan reception on Tuesday. The indications 
are that Mr. Justice Learned will be designated to 
the General Term. 

———— 
NOTES OF CASES. 


In Bradburn v. The Great Western Railway Com- 
pany, 31 L. T. R. (N. 8.) 464, the Court of Ex- 
chequer added the weight of its authority to the 
few recent decisions holding, that in an action for 
injuries the wrong-doer is not entitled to have the 
damages reduced by the proceeds of a policy of in- 
surance against such injuries. The action was by a 
person against a railway company to recover com- 
pensation for bodily injuries sustained through the 
The plaintiff held, at the 


negligence of defendants. 
time of the injury, a policy of insurance against ac- 
cident, and the defendants claimed that the amount 
received on the policy should be deducted from the 
damages awarded to the plaintiff. But the court 
held otherwise. Bramwell and Cleasby, BB., deliver- 


ing opinions, and Amphlett, B., concurred. The 
opinions are brief and argue the question @ priori 





rather than on precedents, but Bramwell, B., dis- 
posed of the case of Hicks v. The Newport, ete., R. 
R. Co., stated in a note in 4 B. & S. 403, which is 
cited as an authority for the other side in all such 
cases, by saying that while Lord Campbell’s ruling 
in that case was correct it did not apply — that the 
action in that case being under a statute to recover 
the pecuniary loss, suffered by the family of the de- 
ceased, any pecuniary gain which had happened to 
the family by the death, was properly deducted 
from the damages, but that where the action was 
by the injured party himself no such rule applied 
Precisely the same distinction was made and the 
same principle held in Harding v. Town of Town- 
shend, 43 Vt. 5386; 5 Am. Rep. 304, in a judgment 
which presents a very learned review of the authori- 
ties. So in Wever v. Morris & Essex Railway COo., 
35 N. J. 409; 10 Am. Rep. 253, the same doctrine 
was held as to fire insurance, where the one through 
whose negligence buildings were fired, attempted to 
have the insurance money applied in reduction of 
damages. The explanation, given by the Court of 
Exchequer to Hicks v. The Newport, ete., Railway 
Co., would make that case an authority in an action 
under the New York Statute and similar statntes of 
other States, but in Althorf v. Wolfe, 2 Hilton, 344, 
it was held that the insurance money could not be 
taken into account, and the case was affirmed (22 
N. Y. 355), but the Court of Appeals expressed no 
opinion on this point. 


The Civil Damage Act of 1873, came before the 
General Term of the Supreme Court for the first 
time, we believe, in Baker v. Pope, 5 N. Y. Sup. 102, 
and was therein held to be a part of the excise law 
and binding upon those who take licenses there- 
under, and also, so far as it affects the seller of in- 
toxicating liquors, not in violation of the constitu- 
tion as impairing the obligation of a contract. A 
similar statute exists in several of the States, and the 
decisions made thereunder are gathered in a note to 
the above case. The Supreme Court of Wisconsin 
in State v. Fisher, 33 Wis. 154, and in State v. Lud- 
ington, id. 107, held under a similar statute, precisely 
the same doctrine as the above case, and in Wigit- 
man v. Devere, id. 570, the same court held that a 
wife might recover for any personal injuries suffered 
by her from the violence of her husband, for nursing 
and tending him while ill from injuries received in 
consequence of intoxication, for injuries to her own 
health by such watching, for the services of others 
employed to assist in his care, for a physician em- 
ployed to attend him and for the services of men 
employed by her, and who were paid by her, in car- 
rying on her farm, which the husband had, while 
sober, carried on. It was also held, that exemplary 
damages were recoverable where the evidence showed 
a state of facts that would warrant it—the jury 
being the judges of what such facts would be. 





THE ALBANY LAW JOURNAL. 











SOME RECENT DECISIONS. 

The 12th volume of the American Reports is one 
of the most important that has appeared. It pre- 
sents decisions of the ultimate courts of Connecti- 
cut, Georgia, Virginia, Kansas, Massachusetts, 
Michigan, Mississippi, New Hampshire, North Caro- 
lina and Vermont, as reported in eighteen volumes 
of State reports. The editor has contributed some 
fifteen notes, several of which are of great length 
and learning. We think the series is constantly in- 
creasing in interest and value, and that it must 
eventually become, if it is not already, an indispen- 
sable part of every lawyer’s library. Perhaps we 
cannot do better than to make an abstract of a few 
of the most striking cases in the present volume. 

In Gray v. Jackson, 51 N. H. 9, it is held, that 
where a common carrier between P. and B. takes a 
package at P. for R., a place in another State be- 
yond his terminus, the question whether he under- 
takes as a carrier beyond B. is one of fact, and the 
law of the place where the loss occurs governs the 
rights of the parties. The first and much mooted 
question is learnedly discussed by Judge Doe in an 
opinion of 39 pages. The judge quoted the follow- 
ing humorous language of Senator Bockee, in the 
old court of errors of this State, in the celebrated 
case of Van Santford v. St. John, 6 Hill, 157: ‘* Sup- 


pose the box had been marked ‘ Brown’s Hole, 


Rocky Mountains,’” says the Senator. If the law 
implies a contract to deliver the box at that place, 
he observes, as it is the duty of every man faithfully 
to fulfill his contracts, the carrier ‘‘ must «bandon his 
ordinary avocations and business, leave the delights 
of domestic association, embark with his dear- 
bought freight, and follow the long lines of internal 
navigation until he reaches the head-waters of the 
Yellow Stone. Then he must traverse a vast desert, 
with Indian horses and pack saddles, exposed to 
famine, to the wintry storms, to wild beasts and 
savages; and if Providence should protect him 
through every danger, he returns, after years of suf- 
fering, a worn out beggar to a ruined home.” This 
language was quite effectual in its day, but the jour- 
ney to ‘* Brown’s Hole” now-a-days is a very differ- 
ent affair, and, instead of being tedious, perilous, or 
difficult, is a much-sought recreation. The Senator’s 
law is still good, but his rhetoric has lost its force. 
The liability for malfeasance in the performance 
of voluntary services is established in Hammond v. 
Hussey, 51 N. H. 40. The defendant, the teacher 
of a high school, was requested by the school com- 
mittee, whose duty it was, to examine candidates for 
admission to the school, and report upon their quali- 
fications; he undertook the service, and the plaintiff 
was examined and found qualified, but the defend- 
ant falsely and maliciously reported against him and 
he was excluded. The defendant was held liable. 
The judgments of the New Hampshire courts seem 
not less distinguished for length than for learning. 





Thus in Sterling v. Warden, reported in this volume, 
we have an opinion covering 21 pages; in Horn v. 
Cole one of 15 pages; in Haton v. Boston, Concord & 
Montreal Railroad one of 33 pages, on two pages of 
which no less than 52 cases are cited. If we had 
time we would like to count the cases cited in the 
whole opinion, but human life is short and we never 
were fond of the higher mathematics. 

In Seguin v. Peterson, 45 Vt. 255, the plaintiff's 
infant son bought of the defendant cigar-holders 
and tobacco-pipes and paid for them; afterward the 
mother went with the boy to the defendant, tendered 
back the articles and demanded the money, which 
was refused. It was held that the plaintiff could 
recover the money, and that the demand by the 
mother was sufficient. 

In State v. Patterson, 45 Vt. 308, it was held that 
a man’s house is his castle only in the respect that it 
is sacred for the protection of his person, and an as- 
sault on the house can be lawfully resisted by deadly 
weapons only when the assault is intended to take 
the life of the inmate, or of doing him great bodily 
harm, and such resistance is necessary to prevent 
such crime, or in case the inmate has reason to be- 
lieve from the circumstances, and does in fact believe 
that such resistance is necessary to prevent the com- 
mission of such crime. This doctrine was the sub- 
ject of a recent article in this journal, which is 
appended to the case in the form of a note. 

In Lake Shore and Michigan Southern Railroad Co, 
v. Perkins, 25 Mich. 329, it was held that carriers of 
live stock are not ordinarily common carriers, and 
that the burden rests on the plaintiff to show that 
the defendant possesses that character or has as- 
sumed its liabilities. Exactly the contrary is de- 
cided in Kansas Pacific Railroad Oo. v. Nichols, 9 
Kans. 235, also reported in this volume. The latter 
case is furnished with an elaborate note, in which 
the reporter prefers the doctrine of the latter case 
both on principle and authority. 

In Snyder v. People, 25 Mich. 106, it was held that 
a husband living with his wife in her house, is not 
at common law guilty of arson in burning that house, 
and that rule is not changed by a statute securing to 
the wife her separate property. This decision will 
delight some of our lawyers who seem so much to 
dread the destruction of the ‘‘ matrimonial unity.” 

In Sublett v. Bedwell, 47 Miss. 266, it was held, 
that where at an election the person receiving the 
highest number of votes is disqualified, the person 
receiving the next highest number, although quali- 
fied, is not entitled to the office. 

In Stockwell vy. Campbell, 39 Conn. 362, it was held, 
that portable hot-air furnaces, used for warming a 
dwelling-house, set in pits prepared for them in the 
cellar, and kept in place by their own weight, are 
part of the realty, as also are the pipes leading from 
the furnace to the chimney. Great stress is laid on 
the intention of the parties, which seems in the more 
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recent cases to constitute the test. Two interesting 
cases are cited in the opinion, namely, Capen v. 
Peckham, 35 id. 88, where a windlass in a slaughter- 
house was held to be real estate, and Alvord Carriage 
Manufacturing Co. v. Gleason, 36 id. 86, where a fac- 
tory bell, hung in atower, was held to be real estate. 

In State v. McCord, 8 Kans. 232, the defendant 
was convicted of manslaughter on an information for 
murder, and obtained a new trial; the statute pro- 
vided that ‘‘the granting of a new trial places the 
parties in the same position as if no trial had been 
had;” held, that the defendant had waived the con- 
stitutional safeguard against being twice put in 
jeopardy, and on the second trial could be convicted 
of murder. This seems to the reporter unsound, and 
in a note he quotes the opinion of the court in People 
v. Gilman, 4 Cal. 376, in which the contrary doc- 
trine is held. We must confess that the doctrine of 
the principal case is opposed to our understanding 
of the law and our ideas of justice. It certainly 
seems a queer way of administering justice to decree 
that a man ought to be hanged for murder, as the 
result of a second trial, simply because he ought not 
to have been convicted even of manslaughter on the 
first. We call that keeping the word of promise to 
our ear and breaking it to our hope. 

In Porterfield v. Butler, 47 Miss. 165, the court in 
avery learned discussion hold that the acceptance of 
a married woman, given in payment for property 


purchased by her, is not rendered valid by her prom- 
ise, after her husband’s death, to pay it. 

In Lawson v. Jeffries, 47 Miss. 686, it was held, 
that an ordinance, passed by a constitutional con- 
vention, granting new trials in certain cases, is not a 


legislative act, and is void. This case is a rival in 
one respect to the New Hampshire cases; on one 
page the court cite the reports and pages, but not 
the titles, of 144 different cases — just a gross. Why 
not much better say, ‘‘ Vide Dig. passim?” 

In New Orleans, etc., Railroad Co. v. Harrison, 48 
Miss. 112, it was held that where a boy, not in the 
employ of the company, was driven by the threats 
of the conductor to uncouple some cars, and in do- 
ing so received an injury, the company were not liable. 

In Moore v. State, 48 Miss. 147, a statute incor- 
porated a lottery company for twenty-five years, the 
company paying the State a certain sum for the 
privilege; the amended constitution prohibited lot- 
teries; held, that this was not impairing the obliga- 
tions of a contract, within the provisions of the fed- 
eral constitution. 

In Holmes v. Evans, 48 Miss. 247, it was held, that 
a mere receipt for money, expressing that it is in 
part payment for a lot of land, is not a sufficient 
memorandum under the statute of frauds. 

In Donnell v. State, 48 Miss. 661, it was held, that 
colored folks have some rights that white folks are 
bound to respect. The case decided that the statute 
providing that people of color should have equal 





privileges and accommodations with white people in 
public conveyances, theaters, etc., is constitutional. 
The judge, in conclusion, very sagaciously observes, 
that he doesn’t see how the statute in question in- 
fringes on the constitutional provision that private 
property shall not be taken for public uses without 
previous compensation. We don’t either. The at- 
tendance of a colored gentleman upon a theatrical 
representation can scarcely be deemed a public use 
or in any sense useful to the public. 

Atwood v. Holcomb, 39 Conn. 270, holds that an 
insolvent father may give his minor son his time and 
earnings. This is certainly right. Slavery has been 
abolished in this country, and there is no reason why 
a young man should be bound to involuntary servi- 
tude to his father’s creditors. 

Hoyt v. Holley, 39 Conn. 326, decides, by a bare 
majority of the court, that an agreement by a phy- 
sician, about to remove from his residence, in con- 
sideration of $500 to recommend a certain other 
physician to his patrons as his successor, is not 
against public policy. 

In Ayer v. City of Norwich, 39 Conn. 376, a horse 
was frightened by a tent standing within the bounds 
of the highway, and the plaintiff was thrown out of 
the carriage and injured. Held, that a recovery 
might be had if the tent were a nuisance, and this 
was a question for the jury. The reporter states in 
a note, that the same doctrine was held in the subse- 
quent case of Young v. New Haven, 39 id. 435, where 
the horse was frightened by a steam roller used in 
repairing the street and left at the side of the street 
over Sunday. 

Meriden Britannia Co. v. Parker, 39 Conn. 450, is 
an interesting case on the subject of trade-marks in 
personal names. The plaintiff had acquired the 
right to use the words, ‘‘ 1847, Rogers Bros. A 1,” 
as a trade-mark. The defendant used the words 
‘¢©, Rogers Bros. A 1” for asimilar purpose. Both 
stamps represented real persons actually engaged 
in the same manufacture. He/d, that the use of 
‘Bros. A 1” should be prohibited, but not the use 
of ‘‘Rogers.” It is difficult to see the distinction. 
The reporter has appended a very elaborate note, the 
substance of which has appeared in these columns, 
in an article on the same subject. 

In Commissioners of Leavenworth Oo. v. Miller, 7 
Kans. 479, it is decided that a State legislature has 
the constitutional power to authorize counties and 
municipal corporations to subscribe for stock in rail- 
road companies, and to issue bonds in payment there- 
for. It takes Judge Valentine forty pages to demon- 
strate this. 

In Deering v. Boyle, 8 Kans. 525, we find the dar- 
ing decision that a married woman’s note, given to 
pay her husband’s debt, but not in terms charging 
her separate estate, is valid and effectual. This is 
sensible and right, and just what our courts must 
come to, sooner or later. We ought to get over the 
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nonsense of holding that a married woman’s note, 
given to pay the debt of another, is not valid unless 
she adds a clause to the effect that she is in earnest 
about it, and really means what she says. 

Henderlite v. Thurman, 22 Gratt. 466, is a very 
remarkable case in its circumstances. On a judicial 
sale of several slaves, in October, 1863, a bond was 
given as security for the purchase price. It was held 
that this bond was valid and obligatory, notwith- 
standing the emancipation proclamation previously 
made, and that it could be enforced after the adop- 
tion of the thirteenth amendment to the Federal 
constitution. 

The case of Forsyth v. Mayor, ete., of Atlanta, 45 
Ga. 15, is alsoa singular one. The declaration al- 
leged that the defendant had by ordinance defined 
fire limits, within which the erection of wooden 
buildings was prohibited, but that while said ordi- 
nance was in force, the common council had author- 
zed one F. to erect a wooden building within those 
limits, which taking fire destroyed plaintiff's wooden 
building. On demurrer, held that the action could 
not be maintained. This is put on the ground that 
the plaintiff sustained no harm from the city’s con- 
duct; he did not build on the faith of the ordinance, 
because his house, being wooden, must have been 
erected before the passage of the ordinance, or in 
violation of it. 

In Blount v. Windley, 68 N. C. 1, it was held that 
the maker of a note due to a bank has the right to 
tender in payment, as equivalent to gold and silver 
coin, the bills issued by the bank, nor can the bank 
escape by assignment of its effects, nor by any au- 
thority from the legislature. 

In State v. Pepper, 68 N. C. 259, it was held that to 
make profane swearing a nuisance, the profanity must 
be charged and proved to have been uttered in the 
hearing of divers persons; the general allegation, ‘‘ to 
the common nuisance,” is insufficient. Hence, where 
the indictment is alleged that the defendant ‘in 
the public streets of the town of L., with force and 
arms, and to the great displeasure of Almighty God, 
and the common nuisance of all good citizens of the 
State then and there assembled, did for a long time, 
to wit: for the space of twelve seconds, profanely 
curse and swear, and take the name of Almighty 
God in vain, to the common nuisance,” etc., held 
that no criminal offense was therein charged. Some 
curious cases are cited in the opinion, for instance, 
King v. Crunden, 2 Camp. 89, an indictment for in- 
decent exposure ‘‘in the presence of divers of the 
king’s subjects” at Brighton, the great bathing 
resort of England. (Of course all the king’s sub- 
jects there were ‘‘divers.”) There was no direct 
evidence that more than one person saw the expo- 
sure, but as others were present and might possibly 
have seen it, this was recognized as sufficiently proxi- 
mate to be dealt with as a reality. But in Rer v. 
Loyd, 4 Esp. 200, it was held that the noise of a tin- 





smith was not an indictable nuisance when it an- 
noyed only the occupants of three chambers in Lin- 
coln’s Inn. So little attention does the law pay to 
the woes of its own disciples! If it had been three 
of the Brighton divers, the case would have been 
different. 

State v. Linkhaw, 69 N. C. 214, we have com- 
mented on before. This was the case of the 
devout but musically incapable person who dis- 
turbed the religious meetings of his church, by 
bad singing, and was indicted therefor. Held, that 
as there was no intent to disturb any body, and 
the vocalist was in good faith doing his best, the 
indictment would not lie. It is evident from the 
last two cases that North Carolina is no place for 
people with sensitive ears. 

The much-vexed question whether an assignee in 
bankruptcy may sue in the State courts, is decided 
in the affirmative in Codell v. Exum, 69 N. C. 464, 
and in the negative in Voorhies v. Frisbie, 25 Mich. 
476, both reported in this volume. 

In Commonwealth v. Killian, 109 Mass. 345, the 
defendant was indicted under a statute for obstruct- 
ing a railroad train, and endangering the safety of 
the passengers. He was a passenger on the train 
and pulled the signal rope and stopped the train, 
thus endangering the safety of the passengers by an- 
other train in the rear. Held, that the indictment 
could not be maintained. 

In Pierce v. Dyer, 109 Mass. 374, it was held that 
the owner of one part of a building has no right of 
action at law against the owner of the other part, 
for a willful neglect to keep his part in repair, 
whereby the plaintiff's part is injured. 

Feital v. Middlesex Railroad Co., 109 Mass. 398, 
we have commented on in a previous number. The 
action was for injuries sustained on defendant’s road, 
while the plaintiff was returning on Sunday from a 
Spiritualist camp meeting. It was left to the jury 
to say whether the meeting and the plaintiff’s pur- 
pose in attending it was religious. A Massachusetts 
jury found for the plaintiff. What would the Puri- 
tan forefathers say to this? We well know how they 
treated the people who attended the Salem spiritual 
meetings in olden time. 

In Bennett v. Goldthwait, 109 Mass. 494, it is held 
that proving a debt in bankruptcy bars an action on 
the debt previously commenced. This is clearly the 
letter of the bankrupt act, but we think is not gen- 
erally known. 

In Boothby v. Plaisted, 51 N. H. 436, defendant 
had ordered, by sample, spirituous liquors of the 
traveling agent of a firm residing in another State, 
where the sale was lawful, and the goods were put 
up, directed to the purchaser, and shipped from the 
firm’s place of business; held that an action for the 
price could be maintained in New Hampshire. 

The New Hampshire courts are lenient toward the 
weakness of human nature, in spite of the severity 
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of their excise regulations,and in State v. Rand, 51 
N. H. 361, it is held that although the sale of spir- 
ituous liquors is criminal, the purchase is not, and 
the purchaser is not excused from testifying on the 
ground that it would tend to criminate him. 

There are many other interesting and curious 
cases in the volume. We have made a selection of 
a few of the 223 cases reported. We think the an- 
nals of reporting will fail to show another volume to 
parallel this in the number, variety, importance, 
learning and general intelligence of the decisions. 
We note a very creditable increase of erudition and 
strength in the opinions of the southern and western 
courts. The practice of the reporter in stating the 
nature of the decision in a line preceding the sylla- 
bus, is much to be commended. The head-notes 
themselves are generally models of compression, 
clearness and accuracy, and the index and tables 
leave nothing to be desired. 


—————_- —___—_- 


CONFESSIONS AS EVIDENCE OF GUILT. 


A free and voluntary confession by an accused 
person, where there is proof of the corpus delicti is 
generally considered evidence sufficient to convict. 
But so many instances have occurred where the ap- 
parently voluntary confession has been afterward 
found to be the result of mysterious physical or 
mental causes —the result of a real coercion — that 


the courts are becoming unwilling to rest conviction 


on confessions alone. Some kind of corroboration, 
undoubtedly, should be required in criminal cases; 
and there should be a close scrutiny of the circum- 
stances of the confession, the mental and physical 
conditions of the accused, and the influences which 
have been brought to bear in producing the confes- 
sion. This idea is, however, comparatively recent ; 
and history furnishes numerous examples of supposed 
criminals being tortured until they confessed. But 
an involuntary confession has now no value whatever 
in courts of justice in civilized countries. 

In an able paper read by Dr. Hammond before the 
Medico-Legal Society of New York, it is said that 
‘it is no uncommon thing for individuals to confess 
to having perpetrated crimes of which they were 
either certainly or probably innocent, and that there 
are forces in operation in the human mind which 
may prompt to the making of a false confession, even 
where by so doing, life, liberty or property be put in 
danger.” Dr. Hammond refers to the case of per- 
sons confessing that they were witches; of persons, 
in times of great excitement in regard to some crime, 
coming forward and acknowledging themselves the 
perpetrators. Instances are recorded where inno- 
cent persons have confessed crimes for the purpose 
of saving the guilty. And physicians sometimes 
find patients who assert that they have committed 
crimes which they evidently had not committed. 
In 1860, in Wiltshire, England, a little boy was 





found murdered and suspicion fell on his sister, 
his nurse and his father. But the evidence was not 
sufficient to convict any of them. The sister showed 
all the manifestations of an innocent person at the 
time; but, subsequently, and after a period of five 
years had elapsed, she voluntarily confessed the per- 
petration of the deed, and was convicted. Her sen- 
tence was commuted to transportation for life. But 
the confession of the girl was taken as evidence of 
her guilt without any corroboration, and without a 
thorough inspection of the influences which had been 
at work on her mind for five years. Among these 
influences were the fact that her father had not yet 
been cleared of suspicion; that the nurse was unable 
to find employment on account of the attaching sus- 
picion; and that she, herself, had been in a sort of a 
convent where she was subject to influences calculated 
to exalt all her sensibilities to an abnormal state, and 
where the principle of sacrifice was constantly and 
strenuously inculeated. We believe, with Dr. Ham- 
mond, that although this girl may have been guilty 
of the murder to which she confessed, her con- 
fession should not have been taken as conclusive evi- 
dence of her guilt, although the confession was made 
in open court. Dr. Wharton, in his work on criminal 
law, bears testimony to the worthlessness of confes- 
sions without corroboration and scrutiny. In volume 
one, § 684, he says: ‘‘So, also, it is important to 
inquire whether the confession may not be traced to 
some psychological delusion.” And again: ‘‘§o,.as 
was the case with Lord Byron, a morbid vanity may 
lead to confessions of imaginary crimes, or of crimes 
of peculiar notoriety.” Two brothers in Vermont 
(the Boorn brothers) were convicted and sentenced 
to death chiefly on their own admissions, and were 
relieved from execution by the reappearance of their 
alleged victim. Three brothers in Illinois (the 
Trailor brothers) were arrested for the murder of a 
man, and one of them confessed the deed under oath, 
in open court. His conviction was prevented by the 
appearance of the supposed murdered man. 

The facts which are constantly accumulating show 
that confessions of guilt in criminal cases, whether 
judicial or extra-judicial, should only be received 
after all the tests of the reliability of the confession 
have been exhausted. 

—_—_+ 

Judge Blatchford, of the District Court for the 
southern district of New York, made an important 
decision, on Wednesday week, in the matter of Mc- 
Keon, a bankrupt. In November, 1874, McKeon filed a 
voluntary petition in bankruptcy and was adjudged a 
bankrupt. He afterward effected an arrangement with 
his creditors under section 17 of the amendment of 
1874, for a composition, and the court confirmed the 
arrangement. McKeon then petitioned the court for 
a release and restoration of his property and books in 
order that he might resume business, regain his stand- 
ing and credit in the community and thereby be 
enabled to carry out the terms of the compromise. 
Judge Blatchford declined to grant the petition. 
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LIFE INSURANCE— PAYMENT OF PREMIUMS. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


CHICKERING Vv. GLOBE MuTUAL LIFE INSURANCE Co. 


1. Where the insurance nt keeps a premium and com- 
mission account with the company, and settles by certi- 
filed checks for the gross balance after deducting his 
commissions; and, with the approval of the partner- 
ship to which the insured belongs, retains the premium 
out of the funds of such partnership in his hands and 
includes the amount in his usual certified check, which 
is realized by the company, the payment is valid, and 
not defeated by the company’s return of the money to 


the agent. 
2. The doctrine of Russell v. Ban , 4 B. & Ald. 397, that 
ebt toa principal by writ- 


“one shall not discharge his 
ing off a debt due to him from the agent,” held to be 
applicable to cases where an agent with limited powers 
or for a special purpose has become insolvent, and 
where the result would be to throw upon the principal 
the risk and loss of other transactions in which he has no 
concern ; but not-to apply where the principal receives 
the money by “ writing off,” as effectually as by direct 
payment. 

ConTRACT on a life insurance policy. The opinion 
states the case. 

Ames, J.— The question raised by this report is 
whether there was any evidence upon which the jury 
would have a right to find that the premium due from 
the assured on the 9th day of February, 1871, was paid 
according to the terms of the policy. Even upon the 
admission that Osborn, as the defendant’s agent, had 
no authority to waive or modify those terms in any 
respect, a seasonable payment to him was all that was 
necessary for the plaintiff to prove. He was the agent 
of the corporation, not merely for this special transac- 
tion, but generally for the collection of all premiums 
that became due to them within a certain territory. 
His mode of accounting, as pointed out in the contract 
by which he was appointed, was not by forwarding the 
specific and identical money which he from time to 
time received in that capacity, but by charging him- 
self in his account with them with all sums so received, 
and by trasmitting at regular and prescribed periods, 
in form of certified checks or drafts payable in New 
York, whatever balance he might be found to be 
owing. Whatever was paid to him became his money, 
from which he was to deduct his commissions, making 
nimself debtor to the defendants for the balance only. 
This had been the mode in which he had collected and 
accounted for all payments upon this policy before 
that date. I[t appears from the report that he charged 
himself, in his account with the defendants, with the 
premium now in question and included it in the check 
with which, according to his regular practice, he had 
undertaken to pay the balance apparently due to them. 
The amount of the premium, therefore, actually came 
into their hands in regular course of business; but, on 
the claim that it was not seasonably paid to their agent, 
they have repaid it to him and now insist that it was 
not paid by the assured according to the terms of the 
policy. 

It appears from the report that Chickering, before 
the premium became due, had made an arrangement 
under which he supposed that funds had been provided 
and would be applied to its payment, and that he re- 
ceived assurances, first, that they would be, and, after- 
ward, that they had been, applied to that special pur- 
pose and use. If this arrangement had been with a 
mere stranger, and had amounted only to a promise 
that that stranger would make the payment for him, 
it would, of course, Rave been of no avail, without a 
literal delivery of the money. But an arrangement 
of that kind with the person who was himself to re- 





ceive the payment, and was already in funds which 
might be applied for that purpose, may stand upon en- 
tirely different grounds. The report shows that upon 
all former occasions when a premium,became due 
upon this policy, it had been paid to Osborn upon the 
check and from the funds of the firm of Chickering & 
Sons. There is evidence tending to show that Osborn 
must have known that the practice of that firm al- 
lowed that method of paying the debts of the ‘indi- 
vidual partners, and that the assured had the right, or 
at least was allowed, to pay his premium from the 
partnership funds. Also, that a few days before the 
premium in question had become payable, Osborn had 
in his hands belonging to the firm, and which the as- 
sured had a right to take out of his hands, an amount 
exceeding the premium. As it was already in Osborn’s 
hands, there was no occasion to give him a check or 
written order. The purpose of such a document 
would only be to give him possession of the funds, but 
that he had already. If at any time before that 9th 
day of February, Osborn had paid over those funds to 
the firm, and if the exact sum necessary to pay the 
premium had been returned to him for the purpose of 
paying it, it would have been agood and effectual pay- 
ment within the meaning of the policy. Would it 
have been any the less so, if instead of paying the en- 
tire fund to the firm he had been directed by Chicker- 
ing, a3 a member of the firm, to retain the amount of 
the premium in his own hands for the like purposes. 
It is true that it has been said in Russell v. Bangley, 4 
B. & Ald. 397, and repeated in many English cases of 
more recent date, that ‘‘One shall not discharge his 
debt to a principal, by writing off a debt due to him 
from the agent’’—and that there must be an ac- 
tual payment in cash. We think it will be found that 
this remark is generally applied in cases where an agent 
with limited powers, or for a special purpose, had be- 
come insolvent, and where the result of the “ writing 
off’? was to throw upon the principal the risk and loss 
of other transactions in which he had no concern. In 
Stewart v. Aberdein, 4 M. & W. 211, Abinger, C. B., re- 
marks that the notion about the actual payment in 
cash had been pushed too far. In Sweeting v. Pearce, 
9C. B. (M. & 8.) 588, Martin, B., says, that in the case 
of two commercial houses having business transactions 
together, a payment from one to the other may be 
made by entries in account current in their books; 
that is, the house paying enters the amount to be paid 
to the credit of the house to be paid, and gives notice; 
and the house to be paid enters the amount to the 
debit of the other house. If the “ writing off’’ should 
be, not a real, only a nominal and pretended payment 
to the principal, he should of course not be bound by 
it. But the court will look at the substantial result 
and effect of the transaction, and will not insist upon 
necessity of a mere formal delivery of bank notes by 
one party to the other, if the same identical bank 
notes are immediately to be returned. If the assured 
had delivered to Osborn the amount of the premium 
in the check of the firm, as on all previous occasions, 
or in bank notes, the result would have been a credit 
to the same amount in favor of the defendants in Os- 
born’s books, to be accounted for and paid by him, ac- 
cording to his instructions and the terms of his con- 
tract. If on the other hand, instead of a payment in 
that mode, he had been directed by the assured to ap- 
ply a portion of the funds in his hands to the same 
purpose, the result accomplished by * writing off” in 
this manner would be precisely the same, viz.: a credit 
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in favor of the defendants in Osborn’s books of ex- 
actly the same amount, as if the premium had been 
paid to him in bank notes. All that they were enti- 
tled to from Osborn was a certified check, payable in 
New York, for the balance of his account; and so long 
as he charged himself with all the premiums it was 


nothing to them in what mode or form he received the _ 


payment from the parties indebted, provided it were 
areal and reasonable payment. If the requisite fund 
was seasonably in Osborn’s hands, and seasonably ap- 
propriated by him, under the direction of the assured, 
to this specific use, the effect was the same as a pay- 
ment in its most literal form. Taylor v. Merchants’ 
Ins. Co.,9 How. 403. The evidence had a manifest 
tendency to prove that funds belonging to the firm, 
and which the assured had a right to make use of in 
paying the premium, were in Osborn’s hands, with a 
distinct understanding and agreement between him 
and the assured that the premium should be paid out 
of those funds; that Osborn reported to the firm at 
one time, that he had in his hands more by thirty dol- 
lars than money enough to pay this very premium; 
that the assured not only directed that the money 
should be so applied, but believed on the representa- 
tion of Osborn himself that it had been so applied; 
that there was not only no objection but presumably 
an expectation and consent on the part of the firm 
that this application should be made; that Osborn had 
been furnished with the customary receipt asa voucher 
of the payment and held it in his hands with authority 
to deliver it to the assured at any moment that he told 
the assured that he, Osborn, had the receipt in the 
usual form, and that the result of the transaction was 
precisely the same, in the dealings between Osborn 
and the defendants, as if he had received the amount 
directly from the hands of the assured in bank bills. 
As all this occurred on or before the day when the 
premium became due, the jury would, in our judg- 
ment, have been authorized in finding, upon this evi- 
dence, that in substance and effect the premium was 
seasonably paid to Osborn, the authorized agent of the 
defendants, and that the assured had, therefore, ful- 
filled the condition of the policy. 

According to the terms of the reservation, therefore, 
judgment is to be entered for the plaintiff. 


——___ 
NEW JERSEY SUPREME COURT DECISIONS.* 
; ACTION. 


When two or more persons, though not acting in 
concert, occasion an injury, they are severally liable 
for the consequences. Where a house was badly built 
in consequence of the joint neglect of the architect 
and the contractor, a suit founded on such neglect, will 
lie against the architect alone. Nor will the fact that 
the owner of the house refused to pay the contractor a 
part of the money due to the contractor on the ground 
that the house was badly built, bar such suit. New- 
man v. Fowler. Opinion by Beasley, Ch. J. 

ASSESSMENT FOR STREET IMPROVEMENT. 


1. An assessment made under charter of village of 
Passaic, which provides that the whole cost of the im- 
provement shall be assessed upon lands fronting on the 
improvement, in proportion to the benefit received by 
each lot, is illegal, as it requires such lots to bear the 
whole burden of the cost without limitation to actual 
benefits, and the mode of its distribution merely, be- 





* To appear in 8 Vroom’s Reports. 


ing according to benefits. 





State, etc., v. Village of 
Passaic. Opinion by Bedle, J. 

2. There is no valid objection against assessing the 
cost of flagging sidewalks on the principle of frontage, 
but under such a power the estimate must not include 
auy part of the expense of substantial grading (exca- 
vation and filling) of that part of the street occupied by 
the sidewalks. Incidental grading for the mere purpose 
of flagging may be included, but not the substantial 
grading of any part of the street, although included in 
the sidewalks. State, etc., v. Mayor, etc., of Jersey City. 


Opinion by Bedle, J. 
DEED. 


1. If a deed be read falsely to a man too infirm to 
read it himself, or if the contents be untruly stated to 
him, it may for that reason be avoided at law; but if 
he be simply misinformed as to its legal effect, it can- 
not be avoided in a court of law, but a court of equity 
will correct or reform the deed. Eaton v. Eaton. 
Opinion by Scudder, J. 

2. The degree of evidence required to defeat such 
deed should be sufficient to carry strong conviction to 
the minds of the jury of its truth. Ib. 

3. The test of capacity to make a deed is, that a per- 
son should have the capacity to understand the nature 
and effect of the act in which he is engaged, and the 
business he is transacting. Ib. 

4. The deed of conveyance of a person of unsound 
mind, executed before an inquisition and finding of 
lunacy, if taken in good faith, is voidable only and not 
void. Ib. 

5. A voidable deed may be ratified by acts of ac- 
quiescence after the disability is removed; but the 
acts of confirmation to establish the deed must show 
an intention to confirm it with knowledge of its char- 
acter and that it is voidable. Ib. 


MANDAMUS. 

A mandamus is not the proper remedy whereby to 
enforce the payment of moneys due from a municipal 
corporation for work and labor. State ex rel. Little v. 
Union Township. Opinion by Beasley, Ch. J. 

PRIVILEGE FROM SERVICE OF PROCESS. 

A party to a suit in chancery, who resides in another 
State, and comes into this State to give testimony in 
his own behalf before a master in chancery, is, while 
necessarily attending before the master and going to 
and returning from the place where such examination 
is held, privileged from the service of a summons in a 
civil cause, without any subpena ad testificandwm be- 
ing served. Durgan v. Miller. Opinion by Depue, J. 
RIGHT OF TAKING FISH, ETC., IN TIDE WATERS — MIX- 

TURE OF GOODS. 


1. The right of fishing and taking oysters in the 
tidal waters of this State is prima facie common to all 
the people of this State. But the legislature may grant 
a right of enjoyment in lands under tide waters to 
private individuals for the purpose of fisbing and 
planting oysters, to the exclusion of the public right 
therein. Wooley v. Campbell. Opinion by Depue, J. 

2. Several lessees under the act entitled ‘‘ An act to 
authorize the planting of oysters on lands covered 
with water in Shark river, and for the protection of 
the same ”’ (acts, 1861, p. 436), may, by agreement, use 
jointly the lands which have been granted to them 
severally forthe purpose of planting oysters; and, in 
such acase, having joint property in the oysters planted, 
may join in an action to recover damages for taking 
their joint property. Ib 
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8. The doctrine that one mixing his goods with those 
of another, so that a separation is impossible, loses his 
property, is a doctrine that is adopted to prevent 
fraud, and is not applied except in favor of an inno- 
cent party against a wrongdoer. A person who is 
himself a wrongdoer is not entitled to the benefit of 
this principle. Ib. 


——__—__—_. 


COURT OF APPEALS ABSTRACT. 
REFEREE’S FINDING. 


This action was brought to recover an alleged loan 
of $500 by the firm of B. & M., plaintiff's assignees, to 
defendant. Before that firm was formed defendant 
made his note for $500 for the accommodation of M. 
The note had been renewed from time to time, M. 
furnishing the money to take it up, and receiving a 
new note, which he had discounted. After the firm 
was formed the notes were made payable to it, and 
were taken up by firm checks. Defendant finally 
notified M., upon giving a new note, that he would not 
renew it again; that when it was due the transaction 
must end. When the note became due B. drew a firm 
check, payable to defendant, and delivered it to M., 
who handed it to defendant, who used it to take up 
the note. The action was tried by a referee, who 
found that defendant received the check, not asa loan, 
but as a performance of M.’s individual obligation to 
provide for the note at maturity. Held, that the pro- 
duction of the firm check did not furvish evidence of 
a loan, but that unexplained the presumption was that 
it was given fora firm debt, and that upon the facts 
found the use of the check in payment of the note 
must be deemed to have been assented to by B. 

Plaintiff claimed that B. Grew and delivered the 
check on condition it was to be transferred to defend- 
ant upon hjs giving a new note. There was no finding 
by the referee on this subject. Held, that the ques- 
tion whether the fact, if found, would entitle plaintiff, 
as assiguee of the firm, to recover the amount of the 
check as on a loan by the firm could not be considered, 
as the fact of the conditional delivery was not con- 
clusively established by the evidence, and as it was not 
sofound. Rossv. Whitefield. Opinion by Andrews, J. 

RELEASE OF SURETY. 

This action was brought upon an undertaking given 
on appeal to the Court of Appeals. In an action 
against Fowler as owner, and B. & F. Woods as lessees 
of certain premises, to recover damages for injuries 
received by falling through a coal hole in front of the 
premises left uncovered through the alleged negli- 
gence of the defendants, plaintiff recovered judg- 
ment against all the defendants, and they appealed to 
the General Term, where the judgment was affirmed. 
The Woods appealed to the Court of Appeals and gave 
the undertaking in suit. After the decision by the 
General Term, Fowler paid plaintiff $2,500, and re- 
ceived from him an instrument in writing which 
stated substantially that plaintiff had recovered a 
judgment for $6,184.03 against the defendants jointly, 
and that defendant Fowler being desirous of com- 
promising said joint indebtedness and of obtaining his 
personal and individual discharge therefrom, without 
prejudice to plaintiffs right to proceed against the 
other defendants, that in pursuance of “‘ an act for the 
relief of partners and joint debtors,’’ passed April 18, 
1838, and of the several acts amendatory thereof (chap. 
581, Laws of 1838; chap. 348, Laws of 1845), and in con- 
sideration of $2,500 paid by Fowler to plaintiff, the 





latter exonerated him from all individual liability, by 
reason of said judgment or of his being one of the joint 
debtors therein, but without prejudice to plaintiff's 
rights against the other defendants in said judgment. 
Defendants claimed that the case was not within said 
act for the relief of partners and joint debtors, and 
that the instrument was in effect a release of one of 
several joint debtors and so discharged them all. A 
verdict was directed for plaintiff for the amount of 
the judgment less the $2,500 so paid. Held, that con- 
ceding (though not now so adjudged) that the case 
was not within the provisions of said acts, the instru- 
ment was not a technical release, as it was not under 
seal (Rowley v. Stoddard, 7 J. R.); and to discharge 
all it must be such, and it was not tantamount to 
a release which is in effect an admission of payment, 
as its whole tenor is at enmity with such an admission ; 
and it did not operate as an accord and satisfaction, 
as a payment of a less sum than the actual debt when 
the amount is not disputed is no satisfaction, unless 
there follow a release by deed, but that if not effectual 
under the statute it was an agreement to be en- 
forced according to the intent of the parties as mani- 
fested by the words used, and therefore it did 
not discharge the Woods; also held, that the fact that 
the instrument directed the clerk to discharge the 
judgment did not affect the question, as, ifthe case 
did not fall within the act, the clerk was not au- 
thorized to discharge the judgment; if it did, then 
the instrument was effectual as prescribed by the act. 
Irvine v. Milbank et al. Opinion by Folger, J. 
WITNESS. 


This action was brought against defendant as sur- 
viving partner of the firm of E. & Son. Plaintiff, as 
a witness in his own behalf, was allowed, upon the 
trial, to testify to a conversation between the deceased 
partnerand himself. Heid, error, under section 399 of 
the Code. Green v. Edick, survivor, etc. Per curiam 


opinion. 
——_____—_—_ 


NEGLIGENCE— RIGHT TO RECOVER DAM- 
AGES WHERE DEATH IS INSTANTANEOUS. 
In Sullivan v. Union Pacific R. R. Co., 1 Central 

Law Journal, 595, the United States Circuit Court, 

District of Nebraska, decided an important question 

relative tothe right to recover damages in case of in- 

stantaneous death caused by negligence. The petition 
in the case represents ‘“‘ that the plaintiff is the father 
of one James Sullivan, who was an employee of the 
defendant at $2 per day, which was received by the 
plaintiff; that his said son was seventeen years of age; 
that, while in the service of the defendant, he was, by 
its negligence, ‘ caught between the cars of the defend- 
ant and was fatally bruised and wounded, from which 
he died within six hours.’ The facts, intended to show 
that the death of the son was caused by the fault of 
the defendant, are fully stated in the petition, but it is 
not necessary to refer to them at length. The plaintiff 
claims as damages, the value of his son’s services from 
the date of his death until he would have become of 
age, and also $20 for medical services, $10 for nursing 
and $250 for burial expenses, amounting, as alleged, to 
the sum of $3,412, for which judgment is asked.” 
There was a demurrer on the ground that the peti- 
tion showed no cause of action. The opinion in the 
case is by Dillon, circuit judge, and is as follows: 
“The plaintiff sues in virtue of his relationship of 
father, for the loss of the services of his minor son, 
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and for special damages, which were occasioned by his 
alleged wrongful death through the negligence of the 
defendant. There is no statute in Nebraska giving 
such an action, and counsel concede that, at the time 
the present cause of action arose, there was no statute 
in the State like Lord Campbell’s act, 9 & 10 Vict. oc. 
93. This action must be maintained, therefore, if at 
all, on general or common-law principles. In com- 
mencing our inquiries, let us ascertain the exact char- 
acter of the action. When a minor child is injured by 
the tort of another, pecuniary damages result to his 
father as master entitled to his services, as well as to 
the child itself. Hence, two distinct actions may be 
brought. One by the parent or master for the loss of 
services, and another by the child, by its next friend 
or guardian, for the injury to itself. These are fa- 
miliar and undisputed principles. But in the latter 
case, if the child should die in consequence of the in- 
jury, the cause of action did not, by the common law, 
survive, and by that law, no right of recovery, for the 
damages resulting from the death, existed in favor of 
his personal representatives or next of kin. It was to 
remedy this defect in the law, that is, to give an action 
to the personal representatives, where death ensued 
from the wrongful acts of another, that Lord Camp- 
bell’s statute was passed. This is manifest both from 
its recitals and its provisions. It did not provide for 
the case of masters, and their rights are not touched 
by it. 

“Is it, then, a principle of the common law, that 
where the death of the servant immediately ensues 
from the wrongful act of another, there is no remedy 
for the master, and that where it ensues therefrom 
afterward, the master’s loss cannot be estimated be- 
yond the period when the death occurred? 

“Such a principle cannot be vindicated on consid- 
erations of reason, justice or policy, and I could only 
consent to recognize it upon being satisfied that it was 
one of the rules of the common law, so long and so 
well settled, that the courts are bound to accept and 
apply until it is changed by legislative action. 

“If the child of the plaintiff had, by the wrongful 
act or neglect of the defendant, been disabled from 
work, but not killed, it is clear that the plaintiff would 
have his action for the loss of service. Fort v. Union 
Pacific Railroad Co., 17 Wall. 553. So, if the child 
thus injured was disabled from work thereby, and re- 
mained disabled for a year and then died, it is also 
clear, and has been several times decided, that the 
father or master could recover for the loss of his ser- 
vices down to the date of the death. Hyatt v. Adams, 
16 Mich. 180; Baker v. Bolton, 1 Campb. 493. 

“The negative of this proposition has never been ju- 
dicially denied. 

“But if injury, caused by the tort of the defendant, 
is so great that death ensues immediately, does the law 
deny the master or parent all remedy, when, if the in- 
jury had been less, there would be, as we have just 
seen, a@ remedy at least to some extent? And when 
death ensues, whether sooner or later, does that limit 
the time down to which the loss must be estimated? 
The consequences of the injury where death happens, 
affect the father until the child would become of age, 
and to give damages only until the death, is to recog- 
nize the right of the father to compensation for the 
injury to him, but to stop part way in measuring the 
compensation. 

“Tt is evident that since the father is entitled in 
law to the services of his child until majority, and 





since the wrongful act which causes the death of the 
child, deprives him of such services, we have here that 
damage and pecuniary injury which, on general prin- 
ciples, give a right to compensation. If such right 
does not exist, it is on the wrong-doer to show why. 
No attempt is made, and the attempt cannot success- 
fully be made, to show that justly, the father in such 
case should have no compensation, or only a partial 
compensation, down to the date of the death. Ac- 
cordingly, the civil law, and the French and Scotch 
law, recognize the right to maintain actions like the 
one at the bar. 

“To defeat the right of action, reliance is placed by 
the defendant solely upon the proposition, that the 
common-law doctrine, as Lord Ellenborough is re- 
ported to have expressed it, in a case hereafter ad- 
verted to, is, that ‘in a civil court, the death of a hu- 
man being cannot be complained of as an injury.’ Ba- 
ker v. Bolton, 1 Campb. 493, 1808. It may be observed, 
that strictly the complaint of the plaintiff is not for 
the death of his son, but for the wrongful act, which, 
by producing the death was the cause of his pecu- 
niary damage. This is, perhaps, what Lord Ellen- 
borough means, and I now proceed to inquire whether 
this is a doctrine of the common law, established so 
early, and so firmly as to be binding upon the Ameri- 
can courts, and to be changed only by the legislature, 

‘* This makes it necessary to refer to the English de- 
cisions. This I shall do with all possible brevity, and 
shall then notice the leading Americau cases upon the 
subject. Whoever examines the cases critically, will, 
I think, come to the conclusion that an American 
court, in a State where the question is untouched, is 
at liberty to adopt a rule which is consonant with its 
sense of justice, and is not bound to regard the doc- 
trine contended for by the defendant as binding 
upon it. 

“The earliest case upon this subject is Higgins v. 
Butcher, Yelv. 89. 

“The plaintiff ’s wife died of an assault and battery 
upon her by the defendant, and the plaintiff brought 
an action for the damages. The views of the court are 
thus expressed by Tanfield, J.: ‘If aman beat the ser- 
vant of J. S. so that he dies of that battery, the mas- 
ter shall not have an action against the other for the 
battery and loss of service, because the servant dying 
of the extremity of the battery, it is now become an 
offense to the crown, being converted into a felony, 
and that. drowns the particular offense and private 
wrong offered to the master before, and his action is 
thereby lost.’ Obviously, the denial of the master’s 
right is here placed upon the ground that the death of 
the servant having been feloniously caused, the pri- 
vate injury is merged in the public offense. This 
would not apply to any case in which the act produc- 
ing the death, though negligent, was not criminal, and 
at this day would not be a ground on which to defeat 
a private remedy otherwise existing. 

“But the leading case to establish the doctrine 
maintained by the defendant is the nisi prius case of 
Baker vy. Bolton, before mentioned, decided by Lord 

‘llenborough, in 1808. The plaintiff and his wife were 
upset while traveling on a stage coach of the defend- 
ants, and both were injured, and the wife died in 
about a month. The plaintiff, inter alia, sought to re- 
cover damages in respect of the loss of his wife’s ser- 
vices, and Lord El!enborough directed the jury that 
‘the damages, as to the plaintiff ’s wife, must stop with 
the period of her existence,’ and the reason given was 
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that ‘in a civil court, the death of a human being can- 
not be complained of as an injury.’ He cites no cases 
and enters into no discussion, and does not profess to 
rest upon precedent. The case was determined in 
1808, and if it is the origin of the doctrine contended 
for by the defendant, it was decided at so late a period 
as not to be binding upon the courts of this country 
as part of the common law. I admit that it does hold 
the doctrine that the date of the death of the servant 
limits the period to which the loss of the master must 
be estimated. 

“The direct question did not again arise in England 
until as late as 1873, when Osborn v. Gillett, Law Rep., 
8 Exch. 88, came before three of the judges of the 
Court of Exchequer. Two of the barons against one 
dissenting, there held that a master cannot maintain 
an action fora tortious act which caused the imme- 
diate death of the servant, and this holding, so far as 
it was placed upon precedent, was rested upon Baker 
v. Bolton. The opinions covered the whole ground, 
and it seems to me that the better reasons were with 
the dissenting baron. .The majority felt bound by 
Bakerjv. Bolton, but, as above suggested, it has no such 
authoritative force in this country. Whether the case 
was carried upon error does not appear. If it were, 
the judgment might weil be affirmed, and yet an 
American court would be at liberty to decline to ac- 
cept and apply its doctrine. It is noticeable that no 
attempt was made by the majority to vindicate the 
doctrine they felt bound to follow. 

“ The earliest and leading American cases are Carey 
v. Berkshire R. R. Co., and Skinner v. Housatonic R. R. 
Co., 1 Cush. 475, 1848. One of these actions was by the 
plaintiff as widow, for the loss of the life of her hus- 
band, and the other by a father for the loss of service 
of his infant son, whose death was caused by the neg- 
ligence of the company. 

“It is not a little remarkable that the court treats 
the cases as involving the same principle, although the 
wife has no legal right to the service of the husband, 
nor common-law right to recover for his death? and 
following Baker v. Bolton, the court decided that 
in neither of the cases could the action be main- 
tained. 

“ Another case is Eden v. Lexington, etc., R. R. Co., 
14 B. Mon. 204, 1853, in which the husband sued for 
loss of service of his wife, who was instantaneously 
killed by the alleged tortious act of the defendant. 
The case seems justly open to the criticism of Bram- 
well, B., in Osborn v. Gillett, supra. Liability was de- 
nied except damages down to the time of the death, 
on the strength of Baker v. Bolton, and the com- 
mon-law rule asserted in that case is supported, by 
the judge delivering the opinion, to rest on the unten- 
able ground that the public wrong merges the private 
injury. 

‘In a similar action the Supreme Court of Michigan 
held that the husband could recover damages down to 
the death of the wife, but not beyond that event. 
This ruling was in accordance with what the court re- 
garded as the common-law rule, declared in Baker v. 
Bolton, and is quite at loss to discover its reason or 
philosophy. 

*“On the other fhand, in Ford v. Monroe, 20 Wend. 
210, where the plaintiff's son was killed, there was a 
recovery for loss of services down to the period when 
he would have become of age, but the right to recover 
to this extent seems to have been assumed without 
question. The question was not decided in Pack v. 
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New York, 3 Comst. 489, 493; and was expressly re- 
served by the Court of Appeals in Whitford v. Panama 
Railroad Co., 23 N. Y. 465, 1861. But in Green v. Hud- 
son River R. R. Co., 2 Keyes, 294, 1866, the Court of 
Appeals followed the doctrine of Baker v. Bolton. See 
Plummer v. Webb, Ware, 80. 

“The authentic evidence of what the common law 
is, must be found in the judicial reports. It will be 
seen that all the cases, English and American, on this 
subject, rest upon the nisi prius decision, in 1808, of 
Lord Ellenborough in Baker v. Bolton. Consider- 
ing that it is not reasoned and cites no authori- 
ties, and the time when it was made, and that 
the rule it declares is without any reason to sup- 
port it, my opinion is that it ought not to be fol- 
lowed in a State where the subject is entirely open for 
settlement. It would be different if the rule had been 
settled in England by a long course of decisions, made 
prior to the settlement of this country, as in that 
event the courts here would find it more difficult to 
receive it. 

“In view of the tenor of the cases, some of which, 
however, are not well considered, and all of which 
rest upon Baker v. Bolton, it requires some courage to 
disregard them; but as the rule they assert is incapa- 
ble of vindication, and cannot be shown to be deeply 
rooted in the common law, my judgment is, that I am 
free to decide the rights of parties without apply- 
ing it. 

“With an amendment, in one respect, the petition 
sufficiently sets forth that the death of the son was 
caused by the negligence of the defendant, its ser- 
vants and agents.”’ 

The demurrer was overruled. 


—__- > —— 
DIGEST OF RECENT ENGLISH DECISIONS. 
ADULTERATION. 


35 & 36 Vict. c. 74, 88. 2,3: “Declare such admizture.” 
The third section of 35 & 36 Vict. c. 74, enacts that, 
“*any person who shall sell any article of food 
knowing the same to have been mixed with any other 
substance, with intent fraudulently to increase its 
weight or bulk, and who shall not declare such admix- 
ture to any purchaser thereof before delivering the 
same and no other, shall be deemed to have sold an 
adulterated article of food . under this act.” 
Held, that a person who had sold mustard admixed 
with flour and tumeric, substances not injurious to 
health, declaring at the time of such sale that he did 
not sell the article as pure mustard, had been guilty of 
no offense under 35 & 36 Vict. c. 74, and that it was not 
necessary in order to comply with section 3, that he 
should declare the nature and proportion of the sub- 
stances admixed. Pope v. Tearle, L. R. IX C. P. 499. 

BANKER. 

Forged indorsement of a check made payable to order, 
16 & 17 Vict. c. 59, 8.19. The 19th section of 16& 17 
Vict. c. 59, which protects the banker upon whom a 
check is drawn against the forgery of the indorsement 
of the person to whose order it is made payable, does 
not extend to protect any other person who takes the 
check upon the faith of such forged indorsement. Ogden 
v. Benas, L. R. IX C. P. 513. 

BURIAL FEES. 

Selection of site: opening vault : nonparishioners : con- 
tract. A vicar of a parish, being freehulder of the 
church and churchyard, may make a special contract 
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for the payment of a fee, other than the customary 
burial fee (if any), for the burial of a non-parishioner 
ina particular vault in the parish church. Ez parte 
Blackmore, 1 B. & Ad. 122, followed. Neville v. 
Bridger, L. R. TX Ex. 214. 

COMPANY. 

Preliminary expenses : articles of association: ratifica- 
tion. The articles of association of a joint stock com- 
pany provided that the company should defray such 
expenses incurred in its establishment as the directors 
should consider might be deemed and treated as pre- 
liminary expenses, to an amount not exceeding 2,0001. 
The plaintiffs, who were promoters of the company, 
had incurred preliminary expenses in the establish- 
ment of the company. Held, that no action would lie 
at the suit of the plaintiffs against the company for 
non-payment of such preliminary expenses in accord- 
ance with the articles of association. Melhado v. The 
Porto Alegre, New Hamburgh and Brazilian Railway 
Company, L. R. TX, C. P. 503. 

COPYRIGHT. 

Dramatic piece: dramatizing a novel: representation 
without consent of proprieior: 3 & 4Wm. 4, c. 15, ss. 1 
and 2. H. wrote and published a novel which he after- 
ward dramatized. Heassigned the drama to the plain- 
tiff, but it was never printed, published or represented 
upon the stage. G.,in ignorance of H.’s drama, also 
dramatized the novel in a different form, and assigned 
his drama to the defendant, who represented it on the 
stage. Held, that A having published his novel, any 
one might dramatize it, and although the two dramas 
were founded upon the novel written by H., the repre- 
sentation upon the stage of the drama written by G. 
was not a representation of the drama written by H.; 
and that the plaintiff could, therefore, not recover pen- 
alties from the defendant, under 3 & 4 Wm. 4, c. 15, ss. 
land2. Toole v. Young, L. R. IX, Q. B. 523. 

DEFAMATION. 


Disparaginy statement about goods: false and malici- 
ous publication. The defendants falsely and without 
lawful occasion, published a statement disparaging the 
quality of the plaintiff’s goods, and special damage re- 
sulted from the publication. Held, actionable. Young 
v. Macrae,3 B. & 8S. 264; 32L. J. (Q. B.) 6, distin- 
guished. The Western Counties Manure Company v. 
The Lawes Chemical Manure Company, L. R. IX, Ex. 


218. 
FACTORS’ ACTS. 


Agent ‘‘intrusted with the possession of goods,” with- 
in5& 6 Vict. c. 39 — agent a warehousekeeper as well as 
a broker.— To constitute a person “an agent intrusted 
with the posssession of goods,’’ within the factors’ acts, 
he must be intrusted with them in the character of 
such agent, that is, for the purpose of sale. If, besides 
the character of agent, he also carries on an independ- 
ent business as a warehousekeeper, goods intrusted to 
him for the purpose of warehousing them are not 
“intrusted” to him as agent within the meaning of 
the acts. One Slee carried on a business of a wool- 
broker at Liverpool, and also that of a warehouse- 
keeper. In this latter capacity, he was in the habit of 


receiving from the plaintiffs, merchants in London, 
bills of lading for wools, with directions to warehouse 
them and await instructions as to the disposal of them. 
These wools consisted of both sheep’s and goats’ wool. 
Slee was not a goats’ wool broker; and, as to the 
sheep’s wool, he sold it only under specific instruc- 
tions seut to him by plaintiffs in respect of each trans- 





action. Having wools of the plaintiffs of both de- 
scription in his warehouses (but not having received 
any specific instructions to sell either), Slee pledged 
both with the defendants’ bankers, for a loan, giving 
them a letter undertaking to hold the wools as trustee 
for them. Held, that Slee was not “ an agent intrusted 
with the possession ’’ of wools within the true mean- 
ing of the factors’ acts. Cole v. North-Western Bank, 
L. R., [X., C.P., 470. 
GAME. 


Inclosure act—reservation of rights of sporting to 
lord of manor.— An inclosure act directed the com- 
missioners appointed thereby to allot to the lady of 
the manor, her heirs and assigns, a certain proportion 
in value of the lands to be inclosed in lieu of, and as 
a full compensation for, the rights and interest of such 
lady of the manor in and to the soil of the said lands, 
and to allot the residue among the other persons en- 
titled to rights of common; and it was enacted that 
the several allotments should be vested in the allot- 
tees respectively in full bar and satisfaction of all 
rights of common and other rights and interests 
whatsoever in, over, and upon the said lands (except 
such manorial rights as were thereinafter reserved to 
the lady of the manor, her heirs and assigns); and 
that all rights of common should cease over the said 
lands. The reservation clause provided that nothing 
in the act contained should prejudice the right, title, 
or interest of the lady of the manor, her heirs and 
assigns, in or to the seigniory or royalties incident 
or belonging to the manor; but that she might hold 
and enjoy all rents, quit-rents, and other rents, re- 
liefs, duties, customs, and services, and all courts, 
perquisites, and profits of courts, rights of fishery, 
and liberty of hawking, hunting, coursing, fishing, 
and fowling within the said manor, and all tolls, 
fairs, marts, markets, stallage, goods and chattels of 
felons or deodands, etc., royalties, jurisdictions, fran- 
chises, matters, and things whatsoever to the said 
manor, or to the lord or lady thereof, incident or 
belonging, or which had been theretofore held and 
enjoyed by the lady of the manor or any of her an- 
cestors (other than and except such common right as 
could or might be claimed by the said lady of the 
manor as owner of the soil and inheritance of the 
said commons or waste grounds. Held (by Cockburn, 
C. J., Bramwell, B., Mellor, J., and Amphlett, B.; 
dissenting, Cleasby and Pollock, B.B.), affirming the 
decision of the court below, that the act did not 
reserve to the lady of the manor the right of shoot- 
ing which she formerly possessed over the lands al- 
lotted under the act by virtue of her ownership of 
the soil. Sowerby v. Smith, L, R., [X.. C. P. (Ex. Ch.), 
524. 

LANDLORD AND TENANT. 


Covenant to pay ‘‘ Outgoings’’ — duty to make drain. 
In a lease of a house and premises by defendant to 
plaintiff, the plaintiff covenanted with the defendant 
to “bear, pay, and discharge the sewer rate, tythes, 
rent-charge in lieu of tythes, and all other taxes, 
rates, assessments, and outgoings whatsoever which 
at any time or times during the said demise should 
be taxed, rated, charged, assessed, or imposed upon 
the said demised premises, or any part thereof, or upon 
the landlord or tenant in respect thereof, or on the 
rent thereby reserved ’’ (excepting landlord’s property 
tax). Held, that the plaintiff could not recover from 
the defendant the expenses of making a drain, which 
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under 29 & 30 Vict. c. 90, s. 10, the defendant. as 
“owner,” might have been required by the sewer 
authority to make, but which the plaintiff had made 
under an arrangement with the defendant by which 
the expense was to be borne by the party liable. 
Crosse v. Raw, L. R., TX., Ex., 209. 

MASTER AND SERVANT. 


Authority — scope of employment. A local board of 
health, being in occupation of a sewage farm, had 
given plenary powers for the management of such 
farm in the most beneficial manner to one B. A ditch 
ran between the farm and the land of the plaintiff. 
With a view to rendering such ditch more capable of 
carrying off the drainage from the farm, B. wrong- 
fully went upon the plaintiff's land and pared away 
his side of the ditch, and cut down so much of the 
brushwood and underwood on the plaintiff's side as 
impeded the flow of drainage along the ditch. Held, 
that the acts so done by B. were not within the scope 
of his employment; and consequently the local board 
were not liable for them at the suit of the plaintiff, 
there being no implied authority from the board to 
do them. Lord Bolingbroke v. The Local Board of 
Swindon New Town, L. R., IX., C. P., 575. 

NEGLIGENCE. 

Evidence : railway company: level crossing.— A pub- 
lic footway crossed a railway on a level, The plaintiff, 
while crossing on the footway in the evening, after 
dark, was knocked Cown and injured by a train of the 
defendants on the crossing. He stated in evidence at 
the trial, that he did not see the train until it was 
close upon him; that he saw no lights on the train and 
heard no whistling. He stated also, that he did not 
hear any caution or warning given to him by any ser- 
vant of the company. The driver and fireman of the 
engine were called in behalf of the company, and stated 
that there were lamps on the engine and train, which 
were lighted in due course on the night in question, at 
the commencement of the journey, and which, if 
lighted, could be seen for a considerable distance by 
any one standing at the crossing. A porter in the de- 
fendants’ employ also stated that he had seen the 
plaintiff at the crossing on the night in question, and 
had called to him not to cross. The judge at the trial 
ruled that there was evidence to go to the jury of neg- 
ligence on the part of the defendants which caused the 
injury to the plaintiff. Held, on a bill of exceptions, 
by Bramwell, B., Mellor, J., Pollock and Amphlett, 
BB. (Cockburn, C. J., and Cleasby, B., dissenting), 
that there was no evidence of negligence to go to the 
jury. Ellis v. The Great Western Railway Company, 
L. R., LX, C. P. (Ex. Ch.) 551. 

SALE OF GOODS. 

Payment of price: condition precedent : insolvency .— 
Where there is a contract for the sale of goods to be 
delivered by installments, the price of each install- 
ment being payable on delivery, and the buyer does 
not pay for one installment under such circumstances 
as to give the seller reasonable ground for believing 
that he will be unable to pay for the installments to be 
delivered in future, and that he does not intend to go 
on with the contract, the seller is justified in repudiat- 
ing the contract. Withers v. Reynolds (2 B. & Ad. 882) 
followed. Bloomer v. Bernstein, L. R., [X, C. P. 588. 

SHIP. 

Charter-party: demurrage: delay in loading: “to be 

loaded with the usual dispatch of the port.’”’— By charter- 





party the master of the plaintiff's vessel, the D., en- 
gaged to receive on board and load a cargo of coal at 
the port of L., “to be loaded with the usual dispatch 
of the port, or if longer detained to be paid 40s. per 
day demurrage.”* and the defendants engaged to load 
upon the above terms. The loading was to take place 
at the B. docks, and by one of the regulations of the 
docks no coal agent was to be allowed to have more 
than three vessels in the B. docks loading and to load 
at the cranes at one time The defendants acted as 
their own coal agents, and when the charter-party was 
entered into they had three ships loading in B. docks, 
and ten other charters in their books having priority 
over the plaintiffs. In consequence of these engage- 
ments the D. was not allowed to go into the B. docks 
unti] thirty days after she was ready todoso. Held, 
that the contract by the defendants was absolute to 
load with the usua)] dispatch of the port of L.; that 
the D. had not been so loaded ; and that the defendants 
were therefore liable to pay for the delay. Tapscotts 

v. Balfour (Law Rep.,8 C. P. 46), distinguished. Ash- 

croft v. Crow Orchard Colliery Company, limited, L. R., 

IX, Q. B. 540. 

VENDOR AND PURCHASER. 

Leasehold, sale of: conditions of sale: “no re- 
quisition or inquiry shall be made respecting lessor’s 
title.’’— Certain leasehold premises were put up for sale 
by auction on the following, amongst other, condi- 
tions: ** The abstract of title shall commence with an 
indenture of underlease, dated the Ist of May, 1869, 
being a lease from W.S. to W. B.S. for a term of four- 
teen years less two days, from Lady Day, 1869, and it 
shall form no objection to the title that such inden- 
ture is an underlease; and no requisition or inquiry 
shall be made respecting the title of the lessor or his 
superior landlord, or his right to grant such under- 
lease.”” The defendant having agreed to purchase the 
premises, discovered that W. 8. had, previously to the 
ist of May, 1869, mortgaged the premises. The de- 
fendant objected that the legal estate being outstand- 
ing, W. 8S. had no power to grant the lease of the Ist 
of May. Held, that the defendant was not precluded 
by the condition from taking the objection; and that 
he was not bound to complete the purchase. Waddell v. 
Wolfe, L. R., IX, Q. B. 515. 

> 
BOOK NOTICES. 

Roscoe’s Criminal Evidence. By Horace Smith. Seventh 
American Edition. With Notes and References to 
American Cases. By the Hon. George Sharswood, LL.D. 
Philadelphia: T. & G. W. Johnson & Co., 1874. 

This standard work on criminal evidence has gone 
through eight editions in England, and seven editions 
in America. This, of itself, is excellent evidence of 
the value of the treatise. The whole of the English 
law in the department occupied by this book, is ad- 
mirably stated and classified. The American notes set 
forth the modifications of English law to meet the re- 
quirements of our courts. But the changes required 
to be made, in this respect, are not great. They con- 
sist mainly of statutory enactments, and these are 
comparatively few. The common-law rules of criminal 
evidence are considered of sufficient adaption to our 
social and legal conditions. This is fortunately the 
case, for the present treatise has not been very much 
Americanized by its American editors. There are a 
large number of American cases bearing directly upon 
the subjects treated in this work, which are not cited. 
The larger number of notes are very meagre, and the 





THE ALBANY LAW JOURNAL. 


15 








table of cases cited does not contain the cases cited in 
the notes. With these exceptions this work is all that 
the profession can desire. Roscoe’s Criminal Evidence 
deserves a place on the shelf beside the works of Bishop 
and Wharton, Archibald and Russell. 


Wisconsin Reports. Vol. XXXIII. By O. M. Conover. 
cago ; Callaghan & Co., 1874. 

The present volume of Wisconsin Reports contains 
cases decided at the June Term, 1873, by the Supreme 
Court, consisting of Chief Justice Dixon and Judges 
Cole and Lyon. The decisions of this court have 
reached a considerable degree of prominence within a 
few years, and the reporter should bring them out at a 
date nearer that of their rendition. A year anda half 
is manifestly too long a time before the publication of 
a decision. But Mr. Conover is not the only reporter 
who is in arrears in this respect. 

Among the important cases reported in the present 
volume may be noticed Gorman v. Ketchum, p. 427 
This was an action on a note payable to plaintiffs only, 
aud the complaint averred that H. K. indorsed the 
note for the purpose of procuring credit for the maker, 
and that plaintiffs paid the consideration for the note 
on the credit of theindorsement. Held, on demurrer, 
that H. K. was liable as an original promissor. One 
who writes his name on the back of a non-negotiable 
note is not liable as an indorser. In Hawes v. Town of 
Fox Lake, p. 488, it appears that plaintiff, who was 
walking along the highway in defendant town, left the 
traveled way because “the wagon-track was muddy 
and slippery, and the turf was pleasanter walking.”’ 
Plaintiff, while so walking, fell into an excavation 
which was unguarded. Held, that plaintiff at the time 
of the accident was not a traveler on the highway so as 
to make the town liable. It seems that in this case per- 
sons who kept the wagon track passed the excavation 
in safety. There are a large number of very interest- 
ing cases in the volume. The reporting is well done, 
and the causes are fully and admirably considered. 

—\— > 
DESIGNATION OF GENERAL TERMS. 


The justices of the General Terms. of the Supreme 
Court of this State, have designated the following 
times and places for holding general terms for the 
years 1875 and 1876: 

First DEPARTMENT. 

The undersigned, justices of the Supreme Court, as- 
signed to hold the General Terms in and for the First 
Judicial Department, hereby designate the General 
Terms to be held in the years 1875 and 1876, as follows: 

On the first Mondays of January, March, May and 
October in each of said years, at the county court 
house in the city and county of New York. December 
12, 1874. 


Chi- 


Noau Davis, Presiding Justice. 
Joun R. Brapy, Justice. 
SrconD DEPARTMENT. 

The justices of the Supreme Court hereby appoint 
General Terms to be held, in and for the Second Judi- 
cial Department, as follows: 

Second Monday of February, 1875, at the court house 
in Kings county. 

Second Monday of May, 1875, at the court house in 
Poughkeepsie, Dutchess county. 

Second Monday of September, 1875, at the court house 
in Kings county. 





Second Monday of December, 1875, at the court house 
in Kings county. 
Second Monday of February, 1876, at the court house 
in Kings county. 
Second Monday of May, 1876, at the court house at 
Poughkeepsie in Dutchess county. } 
Second Monday of September, 1876, at the court 
house in Kings county. 
Second Monday of December, 1876, at the court house 
in Kings county. 
J. F. BARNARD, 
Jno. L. TALcort, 
A. B. TAPPEN. 


THIRD DEPARTMENT. 


In pursuance of an act of the legislature of the State 
of New York, chapter 766, passed April 27, 1871, and 
acts amendatory thereof, the undersigned justices 
assigned to hold the general terms in and for the Third 
Judicial Department of said State, do hereby appoint 
the following general terms to be held within the said 
department during the years 1875 and 1876. 

At the capitol in the city of Albany on the first 
Tuesdays of January and April in each yearand second 
Tuesday of November in each year. 

At the court house in the city of Elmira on the sec- 
ond Tuesday of June in each year. 4 

At the court house in the city of Schenectady on the 
second Tuesday of September in each year. 

Dated Schenectady, November 13, 1874. 

THEODORE MILLER, 
Presiding Justice. 
A. BocKEs, 
D. BOARDMAN, 
Justices. 


FOURTH DEPARTMENT. 

The undersigned justices of the Supreme Court as- 
signed to hold the general terms in and for the Fourth 
Judicial Department of New York, do hereby assign 
the following times and places for holding said terms 
in said department for two years from the Ist day of 
January, 1875, viz. : 

The first Tuesday of January at the court house in 
Syracuse. 

The first Tuesday of April at the court house in 
Rochester. 

The second Tuesday of June at the court house in 
Buffalo. 

The tirst Tuesday of October at the court house in 
Rochester. 

Dated at Rochester, the 9th October, 1875. 

J. MULLIN, 
E. DARWIN SMITH, 
J. W. GILBERT. 


2. 


Forty-three life-insurance companies have been 
compelled to suspend business during the last five 
years in the United States. 


In a chancery suit, one of the counsel, describing 
the boundaries of his client’s land, said, in showing 
the plan of it, ‘‘Welie on this side, my lord.’’ The 
opposite counsel then said, ‘‘ And we lie on that side.’» 
The chancellor, with a good humored grin, observed, 
“If you lie on both sides, whom will ye have me to 
believe?” 
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NOTES. 


Judge Cooley, of Michigan, who, by the way, is the 
“legal editor” of Appleton’s Cyclopedia, new edi- 
tion, has an article in the January number of the 
International Review, in which he discusses the le- 
gality of executive interference in cases similar to 
the Louisiana case.——Judge Lowell, of the United 
States District Court of Massachusetts, is preparing 
a treatise on the Bankrupt Law.——Soule, Thomas 
& Wentworth announce a work on ‘‘ The Law of At- 
torneys,"’ meaning thereby attorneys at law.—— We 
have received from Mr. Peter G. Webster, of Fort 
Plain, a very excellent photograph of the late Daniel 
Cady, accompanied by copies of a number of letters 
from various prominent gentlemen to Mr. Webster eulo- 
gistic of Mr. Cady. Mr. Webster was a personal friend 
of Judge Cady, and the photograph is a copy of one 
presented to him by the Judge two years prior to his 
demise. Mr. Webster says: ‘‘ My purpose was to give 
one to every honest lawyer in Montgomery county, 
which may be a more economical distribution, if be- 
coming modesty is manifested by each recipient, al- 
though a general distribution may be more beneficial 
for reasons hereafter contained.’’ 


The British public are at a loss to understand what 
President Grant means by his allusions to Cuba in his 
annual message. If the President means intervention, 
it is retorted that the jewel of consistency has been un- 
settled and that we have forgotten our pretensions in 
the war of the rebellion, when we so strenuously urged 
that no government had a right to interfere between 
the North and the South. Thus is raised again in the 
public mind one of the greatest questions of Interna- 
tional Law, the right of intervention. The London 
Law Journal says: ‘‘The commerce of all nations, and 
especially of England, was injured by the confederate 
war, and the flag of England was insulted, but we did 
not recognize the confederacy. We do not offer any 
opinion as to the expediency of intervention, but we 
say that intervention for the reasons alleged will be a 
violation of public law as construed by the United 
States government when that government was involved 
in civil war.”” We opine, however, that “ interven- 
tion ” will be for some time to come rather an abstract 
subject. There are no evidences of any practical appli- 
cation of the theory of intervention in the case of 
Cuba. 


A correspondent of the Central Law Journal makes 
a suggestion as to the reclamation of “‘ lent law books”’ 
that is curious if not practicable. He says: ‘ Let all 
the lawyers of a town or city unite in the employment 
of some worthy, quick and capable young student, 
whose duty it must be to make out and keep up a 
complete, classified catalogue of every library in the 
place. This catalogue should show every book in 
every library, its date, edition, editor and owner, and 
copies of the original (which should not leave the cus- 
tody of the librarian), could be furnished by the libra- 
rian, at a slight cost, to every lawyer who desires it. 
It should be the duty of this librarian to make fre- 
quent periodical visits to each library, noting changes, 
loans and returns, books missing and found, and to 
“keep the run”’ of every volume, searching for those 
unaccounted for, and as far as possible, keeping all in 








their proper places. This labor, once reduced to a sys- 
tem, would be very slight, and the compensation there- 
for, contributed by so many, could be easily adjusted, 
and paid without hardship to any individual. If there 
exists no law association through which the matter 
could be arranged, let some enterprising student take 
hold of it and secure subscripions, or go on without sub- 
criptions, and as soon as the utility and value of the plan 
is demonstrated, every lawyer who has the slightest 
feeling of regard for his books,’or sentiment of justice 
and gratitude fora service rendered, will gladly join 
in the good work. Besides this, the simple contact 
with the books, and acquired familiarity with their 
names, dates, editions, editors, authors, contents and 
relative value, will, in itself, furnish the librarian with 
a fund of information scarcely less valuable than his 
course of reading.” 


The recent trial and conviction of Count Von Arnim, 
in Germany, call to mind the fact that history presents 
arecord of many trials of personages, some of whom oc- 
cupied even higher rank than the Count. Not to go out- 
side of British history, we shall find some remarkable 
instances of the trial of great persons for offenses more 
or less heinous. Earl Ferres was tried, convicted and 
executed in 1760 for the murder of his steward. The 
Duchess of Kingston was tried in 1776 for marrying 
two husbands, and was found guilty. The Earl of 
Abingdon was tried for libel, in 1794, and found guilty. 
Lord Louth, of Dublin, was sentenced in 1811 to fine 
and imprisonment for oppressive conduct as a magis- 
trate. In 1812, the Marquess of Sligo was tried for con- 
cealing asea-deserter. In 1813, the divorce case against 
the Duke of Hamilton, for adultery, was tried. In 
1831, the Earl of Mar, Scotland, was tried for shooting 
atone Mr. Oldham. Royalty, too, has been on trial 
in England, as will be seen by reference to the trial of 
Queen Caroline, in 1820, before the House of Lords, for 
adultery. Other instances might be mentioned; but 
enough has been adduced to show that history is only 
repeating itself in the trial of the German Count. 


The statistics relative to the vote on the constitu- 
tional amendments in this State have been slowly 
gathered. The amendment forbidding special legisla- 
tion had a majority of more than 300,000 in a vote of 
somewhat more than 500,000, the exact figures, accord- 
ing to the report of the council of political reform, 
being 414,345 in favor of the amendment, and 97,965 
against it. The largest vote was on the amendment 
to the second article, which provides additional se- 
curity against bribery at elections. The whole num- 
ber in favor was 459,658, and against it 179,891. This 
was the amendment which Mr- John Kelly tried to de- 
feat in New York, which gave a majority against it of 
more than 2,000. Mr. Dorman B. Eaton, chairman of 
the committee of the council of reform, which was 
charged with the care of the amendments, reports 
that it engaged the services of more than 10,000 citi- 
zens in the State, and distributed 20,000 documents, 
and he mentions that some 400 newspapers actively 
advocated the amendments. The result is in every 
way satisfactory, and must be peculiarly gratifying to 
the thirty-two eminent citizens of both parties wh« 
composed the commission that prepared the amend. 
ments which have proved so signally acceptable to the 
people of the State. 
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CURRENT TOPICS. 


A Berlin correspondent of the Nation calls atten- 
tion to some legal aspects of the Arnim case, and 
disposes of a notion entertained, we presume, very 
generally in this country, that the whole matter was a 
sort of Star Chamber affair, which ‘‘people in a 
free country would not submit to.” The fact is, that 
the proceedings were conducted in strict conformity 
to laws in no wise materially differing from laws on 
the statute books of many of the States. We pride 
ourselves on our immunity from domiciliary visits, 
but they are quite as possible here as in Prussia, un- 
der the mild prohibition in our constitution, of unrea- 
sonable searches. Indeed, in this State and in some 
of the others, searches are provided for where books 
or papers of a public character are retained from their 
lawful custody, which was precisely the offense 
charged against Arnim. It seems, also, that the 
arrest and imprisonment of Arnim was under a law 
quite familiar to us, wherein it is provided that if the 
plaintiff in an action makes an affidavit showing good 
grounds of belief that the defendant is about to leave 
the country, or the jurisdiction, or otherwise to 
evade legal process, the court may grant an order of 
arrest. There were good grounds for such a belief 
in Arnim’s case, and they were duly presented to the 
court before his arrest was ordered. We are so in 
the habit of believing that we monopolize all freedom 
and orderly procedure that it is somewhat difficult to 
believe that this ‘‘ arbitrary act of a military govern- 
ment” was in precise conformity to the laws of this 
country. 


Mayor Wickham, of New York, in a communica- 
tion of no doubtful purport, has ordered Mr. E. Del- 
afield Smith, the corporation counsel, to show cause 
why he should not be removed from his office. The 
Mayor said, in substance, that the Court of Appeals 
having decided that frauds upon the city treasury 
were remediable only at the suit of the city officials, 
thus turning over the interests of the local tax payers 
to such remedial justice as may be procurable through 
the agency of the City Law Department, it became 
his duty to take care that this single available remedy 
be not rendered vain and illusory. The Mayor then 
charged Mr. Smith with the practice of improperly 
submitting suits against the city to referees, even 
after the frequent remonstrances of the late Mayor, 
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and more than intimated that the Corporation Coun- 
sel entertained a much too tender regard for the 
interests of the members of the late Ring. The 
Mayor closed by saying: ‘‘No gentleman standing 
in your relation to Tweed and his associates could 
prosecute them with the zeal and active energy 
needed to compete successfully with the large corps 
of eminent and able counselors whom their stolen 
millions enable them to employ.” 


Mr. Samuel Warren, Q. C., who has, for twenty- 
two years and upward, held the position of Recorder 
of Hull has resigned that office, and the town coun- 
cil has expressed an ‘‘ earnest hope that the late Re- 
corder may long be spared to enjoy, in full vigor and 
strength, all the happiness which he has so well 
earned by his upright discharge of important judi- 
cial duties, and by those labors which have secured 
him his distinguished reputation.” We are sure 
that a very large number of lawyers, young and old, 
in this country, will as earnestly repeat the hope. 
We do not forget that it is to him we owe, what a 
writer in Blackwood has justly termed, ‘‘the most 
complete beginning book that was ever put into the 
hands of a young person seeking or entering a 
profession. He has given us also two very charm- 
ing novels; and, among minor matters, two very 
interesting and valuable biographical sketches 
of two very interesting men— John William Smith, 
the compiler of Smith’s Leading Cases, and Sir Wil- 
liam Follett, the English Attorney-General and ad- 
vocate—which sketches were published in Black- 
wood. It has been reserved to American enterprise 
to make Warren the ‘‘ author” of a book of which he 
was entirely innocent. The ‘‘Adventures of an Attor- 
ney in Search of Practice” was issued by Cockroft 
& Co., about a year ago and bore upon the title page 
the name of Samuel Warren, Q. C., as author, and it 
was also issued at about the same time and from, 
what the internal evidences justify us in saying 
were, the same plates, by a Boston firm and accredited 
to Sir George Stephen, which was correct. Whether 
the New York firm erred honestly or willfully, we 
do not know — the fact remains and is curious. 


The Washington correspondent of the Times says, 
that the proposition to increase the number of the 
judges of the Supreme Court has been again revived 


in congressional circles. The notion that relief for 
delayed suitors as well as for the Court is to be 
found in an increase of the number of judges is 
simply fatuous. Twelve judges could not possibly 
hear an argument more quickly than nine, nor could 
they decide it more quickly, for, fortunately, the 
Court has not yet gotten into the bad practice of dis- 
tributing the cases among its members, and leaving 
the judge to whom the case is allotted to write the 
opinion, and the court to come in as a chorus, 
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after the style of the decision concerning ‘‘ a woman 
having a settlement.” Every judge now gives his 
full consideration to every case, and if the number 
were increased it would be more likely to impede 
than to expedite the business. We have several times 
pointed out the measures needed to afford the re- 
quired relief, and they are few and simple. They 
are briefly these: first, make the court the appellate 
tribunal of the District of Columbia and of the ter- 
ritories only in the same class of cases that it now is 
of the States; second, in admiralty cases and in 
bankruptcy, revenue and other cases originating in 
the district court, allow an appeal only when the 
District Court and the Circuit Court have differed, 
or upon a certification of the judges of both courts; 
third, in all chancery and admiralty cases limit the 
review to questions of law, and fourth—and most 
effectual — enlarge the sum which now limits the 
jurisdiction of the court to $5,000. With these 
changes effected, and they are none of them radical, 
or unusual or inexpedient, the court would be 
abundantly able to keep abreast of the business, and 
to give to each case that consideration which the 
importance of the litigation and the character of the 
court both demand. 


The letter of the Hon. William Beach Lawrence 
to M. Rolin Jacquemyns, the General Secretary of 
the Institute of International Law, which we publish 
as a supplement to this number, will be found to 
contain a very interesting review of the position and 
prospects of the ‘‘three rules” of the treaty of 
Washington, some comments upon arbitration, and 
a cogent argument in favor of an international law 
to regulate the contract of marriage. Mr. Lawrence 
is of the opinion, and the opinion seems certainly to 
be well founded, that that provision of the treaty 
which required the contracting parties to communi- 
cate the three rules to other powers, asking the 
adoption of them, will never be carried into effect, 
‘‘and,” adds the writer, ‘‘no one can regret that 
rules growing out of the exigency of the moment, 
established, as Vernon Harcourt has well explained, 
by the electrical telegraph, will not enter into the 
law of nations and transfer from belligerents to neu- 
trals the expenses of wars to which the latter are 
strangers.”” Mr. Lawrence also discusses, at some 
length, the relations between belligerents. One 
class of philanthropists devote themselves to the 
mitigation of the evils of war, while another class, 
among whom is M. Hautefeuille, believe that the 
cause of humanity is best served by making war more 
terrible, and thereby forcibly abridging its duration. 
Mr. Lawrence says, ‘‘ that the cause of humanity can 
only be advanced by putting an end to war itself, 
and it is precisely to accomplish this result by good 
offices and arbitration that the efforts of publicists are 
now directed.” The prospects of arbitration have, 
however, been seriously damaged by the action of 





Congress relative to the Award — its claim and ex- 
ercise of the right arbitrarily to retain the fund or to 
distribute it as it should deem proper, and its deny- 
ing to the underwriters the right of subrogees vested 
in them by the municipal law. Mr. Lawrence’s 
closing remarks on this branch of his subject are so 
forcible that we give them here: ‘‘ Although in no 
respect interested in any manner, either for myself 
or for others in the fund in question, I have pro- 
tested by all the means at the disposition of a simple 
publicist against the action of Congress, calculated, 
as it is, to give a fatal blow to the so much vaunted 
principle of arbitration. It was at this moment 
when Congress was violating the most sacred obli 
gations of a trustee, by repudiating the best con- 
sidered judgment that arbitrators were capable of 
rendering, that the senate passed a resolution to 
recommend the adoption of arbitration as a method 
just and practicable to terminate international dif- 
ferences and to cause war to cease, and that arbitra- 
tion ought to be considered as a suitable form of pro- 
cedure among nations.” Of that portion of the let- 
ter relating to marriage we have not space to speak, 
nor is it necessary. As a publicist and a writer on 
International Law, Mr. Lawrence stands facile prin- 
ceps in this country, and is known and honored in 
Europe, and his words are sure to be read with in- 
terest by all lawyers whose horizon is not bounded 
by the strictly municipal law. 


The traditional immunity of judges from respon- 
sibility for acts done on the bench has not prevented 
Judge Van Brunt of the New York Superior 
Court from sustaining the complaint in the action 
of Lange against Judge Benedict, for false impris- 
onment. The facts of the Lange case, out of 
which this action arose, were very fully stated in 
volume 9 of this journal, at pages 102, 150 and 154. 
They were briefly these ; Lange was convicted in 
the United States district court, Judge Benedict 
presiding, of appropriating to his own use certain 
mail bags, the punishment for which is imprison- 
ment or fine. Judge Benedict imposed both impris- 
onment and fine. The prisoner was committed to 
prison and paid the fine. Afterward, on a writ of 
habeas corpus granted by Judge Blatchford, and re- 
turnable before Judge Benedict, the latter dismissed 
the writ, vacated the sentence, and resentenced the 
prisoner to one year’s imprisonment; without regard 
to the fact that the fine had been already paid. 
The Supreme Court of course, reversed this action 
and discharged the prisoner. Lange now brings his 
action for false imprisonment, claiming heavy dam- 
ages. If a judge be ever liable for acts done ‘‘ un- 
der the ermine” Judge Benedict should be mulct. 
His proceeding was most extraordinary. If it came 
from ignorance of the law it was that sort of negli- 
gence which the civilians called dolus ; if it proceeded 
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from recklessness or malice he should be taught bet- 
ter. Weare glad that he has not escaped under a 
demurrer and that the question is to be thoroughly 
tested. 

————_>—_—_—— 


NOTES OF CASES. 


The doctrine of Gould v. Hudson River R. R. Co., 
6 N. Y. 522, that ‘‘the owner of lands adjoining a 
navigable river in which the tide ebbs and flows has 
no private right or property in the waters of the river 
or in the shore between high and low-water mark, and 
is therefore not entitled to compensation from a rail- 
road company which constructs, in pursuance of a 
grant from the legislature, a railroad along the shore 
between high and low-water mark so as to cut off 
all communication between such land and the river 
otherwise than across the road,” has always seemed 
to us to be founded in injustice and we are glad to 
notice that the Supreme Court of Wisconsin has re- 
pudiated it. In Chapman v. Oshkosh & Mississippi 
River R. R. Co., 33 Wis. 629, plaintiffs owned sev- 
eral lots fronting on a navigable river, and were ac- 
customed to use their river front for hitching 
logs, pulling in rafts, and shipping lumber. De- 
fendant by permission of the legislature built a 
bridge over said river, and an embankment. The 
Court hetd that plaintiffs were entitled to recover 
for any injury to their riparian rights caused by 
such bridge and embankment, and expressed its 
opinion of Gould v. Hudson River R. R. Co., and 
the other authorities cited on that side ‘‘ that 
the doctrine of these cases is unsound.” The prin- 
ciple of the Gould case was affirmed in Railroad v. 
Stevens, 3 Am. Rep. 269; 34 N. J. 532, and in 
Tomlin v. Dubuque, etc., R. R. Co., 7 Am. Rep. 176 ; 
32 Iowa, 106. Against it, however, is the decision 
of the House of Lords in Buccleuch v. Metropolitan 
Board of Works, L. R., 5 H. L. 418, and see cases 
cited in note to Tomlin v. Dubuque, 7 Am. Rep. 178. 


The immunity of municipal corporations from lia- 
bility to damages from acts of their fire departments 
was again affirmed in Hays v. City of Oshkosh, 33 
Wis. 314. In that case property was destroyed by 
a fire which was caused by negligence in working a 
steam fire engine belonging to the city, and which 
was engaged at the time in extinguishing a fire, be- 
ing under the control and management of engineers 
employed and paid by the city. The same principle 
was decided in Wheeler v. City of Cincinnati, 19 Ohio 
St. 19; S. C., 2 Am. Rep. 368, where the action 
was for a failure to supply the necessary reservoirs ; 
in Fisher v. City of Boston, 104 Mass. 87, 6 Am. Rep. 
196, which was to recover for injuries sustained 
through the bursting of a hose attached to a fire 
engine; in Jewett v. New Haven, 38 Conn. 368; 9 
Am. Rep. 3882, where the driver of a hose-cart 
negligently collided with plaintiff's carriage; in Tor- 





bush v. City of Norwich, 38 Conn. 225; 9 Am. Rep. 
395, which was for damages caused by firemen while 
extinguishing a fire, and for similar causes in Huf- 
Jord v. City of New Bedford, 16 Gray, 297, and 
Kelly v. Milwaukee, 18 Wis. 83. The broad ground 
on which these decisions are based is that fire de- 
partments are, and firemen act, for the benefit of 
the public and not for the benefit of the city in its 
corporate capacity. The same principle would apply 
to policemen for whose wrongful or negligent act a 
city would not be held liable, as was recently decided 


in Pennsylvania. See Weightman v. Washington, 1 


Black, 39, where the principle is discussed. 


It was remarked by Mr. Justice Story in his work 
on Agency (134), that ‘‘ where the acts of the agent 
will bind the principal, there his representations, 
declarations and admissions respecting the subject- 
matter will also bind him, if made at the same time 
and constituting part of the res geste.” This rule is 
of universal acceptance, though a failure to give it 
close attention in its application has sometimes led 
to confusion. In Northwestern Union Packet Oo. v. 
Clough, decided by the United States Supreme Court 
at the present term, a question arose as to the admis- 
sibility of statements made by an agent. The defend- 
ant in error brought action against the company for 
injuries sustained by her while attempting to go on 
board their steamer. Two days after the accident a 
witness had a conversation with the captain of the 
company’s boat relative to the accident, and this 
conversation was offered and received in evidence. 
The court held that this was error. The court said: 
‘*Declarations of an agent are, doubtless, in some 
cases, admissible against his principal, but only so 
far as he had authority to make them, and authority 
to make them is not necessarily to be inferred from 
power given to do certain acts. A captain of a pas- 
senger steamer is empowered to receive passengers 
on board, but it is not necessary to this power that 
he be authorized te admit that either his principal, 
or any servant of his principal, has been guilty of 
negligence in receiving passengers. There is no 
necessary connection between the admission and the 
act. It is not needful the captain should have such 
power to enable him to conduct the business intrusted 
to him, to wit, the reception of passengers, and, 
hence, his possession of the power to make such ad- 
missions affecting his principals is not to be inferred 
from his employment. 1 Taylor’s Ev., § 541. An 
act done by an agent cannot be varied, qualified, or 
explained, either by his declarations, which amount 
to no more than a mere narrative of a past occurrence, 
or by an isolated conversation held, or an isolated act 
done at a later period. 1 Taylor, 526. The reason 
is that the agent to do the act is not authorized to 
narrate what he had done, or how he had done it, 
and his declaration is no part of the ‘res geste.’” 
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IMPLIED CONTRACTS FOR SERVICES. 

As a general rule there can be no doubt, that where 
one renders services for another, to his knowledge 
and without objection, although without express 
employment or agreement for compensation, the law 
will prima facie imply a contract to pay for those 
services their reasonable value. The application of 
the rule is most frequently called for in administer- 
ing upon the estates of deceased persons, and in 
those cases a very important qualification has been 
established, namely, that as between relatives or 
members of the same family the presumption does 
not arise or attaches with diminished force. In 
ordinary cases the presumption arises because the 
law can perceive no other consideration for the ren- 
dition of the services than an expected pecuniary 
reward. As between relatives and members of the 
same family, however, the law can see another con- 
sideration in natural affection or intimate friendship. 
Judge Pratt draws the proper distinction very ac- 
curately in Williams v. Hutchison, 3 N. Y. 312: ‘A 
contract or promise to pay as a matter of fact, re- 
quires affirmative proof to establish it. Under cer- 
tain circumstances, when one man labors for another, 
a presumption of fact arises that the person for 
whom he labors will pay him the value of his ser- 
vices. It is a conclusion to which the mind readily 
comes from a knowledge of the circumstances of the 
particular case, and the ordinary dealings between 
man and man. But where the services are between 
members of the same family no such presumption 
will arise. We find other motives than the desire of 
gain which may prompt the exchange of mutual 
benefits between them; and hence no right of action 
will accrue to either party, although the services or 
benefits received may have been very valuable, and 
this does not so much depend upon an implied con- 
tract that the services are to be gratuitous, as upon 
the absence of any contract or promise that a reward 
should be paid.” The action in which this language 
was held was brought by a step-son against his step- 
father, to recover the value of services rendered by 
him while a member of the defendant’s family, and 
while he was receiving board, clothing and school- 
ing at the hands of the latter. In the absence of any 
express agreement for compensation, the Court of 
Appeals held that no recovery could be had. 

In Robinson v. Cushman, adm’r, etc., 2 Denio, 149, 
the plaintiff was the widowed sister of the deceased, 
who had invited her to come and make his house her 
home. She accordingly went, with her daughter, 
and both remained with him about fourteen years, 
rendered services to him, were clothed by him, and 
the daughter was educated by him. There was no 
express contract proved, but the plaintiff relied 
upon a sealed note made by the deceased, never de- 
livered, but found among his papers, for $2,000 pay- 
able to the plaintiff or order, and expressing as its 
consideration services rendered to the maker. A 





judgment for $2,000 in favor of the plaintiff was set 
aside by the Supreme Court. 

In Davies v. Davies, 9 C. & P. 87, the plaintiff and 
his wife boarded and lodged in the house of the de- 
fendant and assisted him in his business; it was 
held that neither the service on the one hand, nor the 
board and lodging on the other, were to be paid for, 
unless the jury were satisfied that the parties came 
together on the terms that they were to pay and to 
be paid. 

In Weirs v. Weirs’ Admrs., 3 B. Munroe’s Rep. 
645, the plaintiffs were nephews of the decedent, 
and had emigrated to this country without property 
or means, and were taken into his employment, and 
clothed and decently supported by him; they assisted 
him in his business, one for twenty, the others for 
six or eight, years. It was held that the estate was 
not liable. 

In Bowen v. Bowen, 2 Bradf. 336, the plaintiff was 
a brother of the deceased, and had come to this 
country at his instance and expense ; the deceased kept 
a small grocery store, and the plaintiff attended it, 
and was boarded and clothed by his brother. The 
surrogate of New York said: ‘‘In all cases of this 
kind the evidence should be very clear that the ser- 
vices were performed by the claimant expecting to 
be paid for them, and that the decedent so under- 
stood it or had reason to believe he was to be 
charged therefor.” The claim was rejected. In 
this case stress was laid by the court on the facts 
that although the claim was for five years’ services, 
there was no proof that any claim was ever set up in 
the decedent’s life-time, and there were no accounts 
kept. 

The same subject came before the same tribunal, 
in Kelly’s Estate, 1 Tucker, 28. The claimant was 
son of the testatrix, and the claim was for the board, 
etc., of the testatrix and her granddaughter. It ap- 
peared that on the death of the claimant’s wife, the 
testatrix and her granddaughter came to live with 
him, and were treated like other members of his 
family. The claimant and the testatrix were per- 
sons of means. There was no proof of any agree- 
ment or understanding in respect to compensa- 
tion. The surrogate says, ‘‘it is but justice to as- 
sume that he,” the claimant, ‘‘ anticipated social re- 
muneration, for the services he might render, from 
the society of these two female relatives.” ‘‘ A pre- 
sumption exists against claims of this nature, brought 
forward after the death of one of the parties, and 
the courts have uniformly shown distrust toward 
them. Our courts have rejected demands similar to 
this in many instances, and have admitted none, so 
far as I have been able to find, without affirmative 
proof of a distinct understanding to pay money.” 
‘<It is, evidently, the policy of our law to discourage 
these claims for labor and services among and be- 
tween near relatives, members of the same family. 
Litigation among parties, so nearly connected, may 
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be almost said to be contra bonos mores. Relatives, 
between whom a deed for the consideration of ‘love 
and affection’ might be made, ought not to be en- 
couraged to prosecute each other, or the estates of 
the departed, for board, clothing, lodging, educa- 
tion or any of those pecuniary expenses, which, in 
most families, are rendered without other expecta- 
tion of reward than the enjoyment of mutual com- 
forts and interests.” Which is is sound law, if not 
very good rhetoric. 
iceman 


MILLER ARNOLD’S LAWSUIT. 


Under a Republican form of government, or under 
a limited monarchy, there is room for dissension 
between the executive and the judicial powers. 
They are intended to act as checks upon one another. 
But where the highest executive officer of a govern- 
ment is also its ultimate law-giver, the courts are apt 
to become the mere creatures of the sovereign. Oc- 
casional exceptions to this rule, as to every other 
rule, only serve to prove the general law. Probably 
no king ever reigned more truly independent and 
absolute than Frederick the Great of Prussia. The 
bounds of his will were set by himself. His desire, 
however, was to do justice. In regard to legal mat- 
ters he undertook to effect sweeping reforms in his 
kingdom, and constituted courts which were re- 


quired to dispose of every cause within a year from 


its origin. But Frederick’s courts would not always 
do his bidding, and he was obliged in one instance 
at least to yield to them. That instance is world- 
famous. When the king was making a park at 
Potsdam, his royal residence, he needed certain 
lands owned by a miller and occupied by his mill. 
The miller would not sell to the king, and the latter 
threatened to take the land by force. The miller 
replied that he should appeal to the courts, and the 
result was that the king gave up his design, and the 
miller kept his mill. In another instance, not so 
well known, the king in his determination to effect 
justice was practically obliged to abolish the court 
which he had set up. The latter instance, singu- 
larly enough, was also in regard to a mill, and it 
forms the title of this article. 

In Pommerzig township, ona little brook flowing 
into the Oder, was a mill known as Crab-mill, occu- 
pied by one Arnold, as tenant, under one Schmettau. 
Higher up the stream lay Baron Von Gersdorf, who 
amused himself in fish-husbandry. In the prosecu- 
tion of this enterprise he constructed a fish-pond, to 
supply which he diverted water from the brook. 
This conduct diminished Arnold’s supply of water, 
his mill consequently lay idle a portion of the time, his 
tolls fell off, and hisrent became in arrear. This 
state of things lasted for several years. His land- 
lord, at last, prosecuted him, obtained judgment, 
sold the mill for £90, and ousted Arnold. Subse- 
quently, the purchaser sold the mill to Von Gers- 





dorf, who thus got the control of the stream, and 
could say that all was fish that came to his net. The 
Arnolds appealed to the Newmark college of judges 
claiming that as Von Gersdorf had spoiled their busi- 
ness, they ought to be excused from paying rent. 
As might have been anticipated, the court affirmed 
the judgment, saying, that if Von Gersdorf had 
damaged Arnold, the latter had a cause of action 
against him therefor, but this did not excuse him 
from the rent. In this state of affairs, Arnold’s wife 
petitioned the king for ‘‘a commission of soldier- 
people to settle it.” The king referred the petition 
to the justice department, and the latter affirmed 
the finding. Then Mrs. Arnold petitioned the Grand 
Chancellor Von Furst, who paid no attention to the 
matter. Next, Prince Leopold of Brunswick, the 
king’s nephew, applied to Furst for relief for the 
Arnolds, with the same result. Subsequently the 
Arnolds again petitioned the king directly, and 
the king appoints Colonel Heucking, and orders the 
Custrin magistrates to depute one of their number to 
act with him, as a commission of inquiry and review. 
One Neumann was named for the purpose, and the 
two proceeded to sift the matter to the bottom. 
But, as Carlyle says, ‘‘ they saw two bottoms to it — 
the law-gentleman one bottom, the soldier another.” 
The result was a disagreement, and Neumann’s court 
reported to the king that the matter was all right as 
it stood, without saying any thing about Heucking’s 
dissent. When the latter placed his views before 
the king there was great indignation on the king’s 
part toward the Custrin court, and he ordered them 
very peremptorily to rectify the matter. This court 
thereupon appointed a new commission, who investi- 
gated and reported that the matter was all right, 
except that the Arnolds should have been allowed 
67. 12s. for corn in the mill when it was sold. Be- 
fore this result came to the king’s attention, the in- 
defatigable Frau Arnold had again petitioned him, 
and he issued another order, quite mild for Fred- 
erick, ‘‘In God’s name, rectify me that Arnold mat- 
ter, and let us at last see the end of it.” The Cus- 
triners answer that all is rectified, and point out the 
allowance for corn, concluding; ‘‘ our sentence we 
cannot alter; a court’s sentence is alterable only by 
appeal; your majesty is to decide where the appeal 
is to lie.” The king then ordered an appeal to the 
grand chancellor, and warned the latter to be expe- 
ditious. And expeditious he was, for a chancellor, 
for the next day after the papers came to his hands, 
with the concurrence of three of his six Raths or 
judges, he affirmed the decision of the Custrin Raths 
in every particular. Then Frederick was wroth, for 
had not one of his soldiers, to wit, Colonel Heuck- 
ing, given him the rights of the matter? Be- 
sides, the king had the gout. And yet, even under 
all these aggravating circumstances, the king was very 
patient. His father, who the world knows had not 
an amiable temper, took a cudgel to certain obstinate 
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judges under similar circumstances, knocked out 
their teeth and broke their heads in spite of their 
wigs. Not so with hisson. He did nothing so vio- 
lent and undignified. He sent for the miserable men, 
and we have an account of the interview from one of 
the judges. The king received them sitting, clothed 
in a dressing gown, with hat and boots on, his gouty 
legs disposed on stools, one gouty hand in a muff, 
and the Arnold sentence in the other. He had a 
short-hand writer in attendance. The chancellor and 
judges drawn up standing in front of him, like so 
many school-boys, the king proceeded to interrogate 
them: ‘‘To give sentence against a peasant from 
whom you have taken wagon, plough, and every thing 
that enables him to get his living, and to pay his rent 
and taxes; is that a thing that can be done?” 
Answer from the class, ‘‘No.” Question: ‘*May a 
miller who has no water, and consequently cannot 
grind, and therefore cannot earn any thing, have his 
mill taken from him on account of his not having 
paid his rent; is that just?” Answer from the class, 
‘“‘No.” The king: ‘‘ But here, new, is a nobleman, 


wishing to make a fish-pond ; to get more water for 
his pond, he has a ditch dug to draw into it the water 
from a small stream which drives a water mill ; thereby 
the miller loses his water and cannot grind, or, at 
most, can only grind in the spring for the space of a 
fortnight, and late in the autumn, perhaps, another 


fortnight. Yet, in spite of all this, it is pretended 
that the miller shall pay his rent quite the same as at 
the time when he had full water for his mill. Of 
course he cannot pay his rent; his incomings are 
gone! And what does the Custrin court of justice 
do? It orders the mill to be sold, that the nobleman 
may have his rent. And the Berlin tribunal confirms 
the same. That is highly unjust, and such sentence 
is altogether contrary to his majesty’s landsfatherly 
intentions; my name cruelly abused—” The chan- 
cellor, who had interrupted him to expostulate, he 
ordered to be gone, telling him that his successor 
was already appointed, and the chancellor went with- 
out delay. (Imagine the Emperor William ordering 
the chancellor Bismarck in this fashion!) The rest 
of the interview was mere angry fulmination, con- 
cluding with dismissal of the unfortunate judges to 
the common town prison. His majesty published a 
protocol announcing his judgment in the matter, in 
which he mildly observed that ‘‘ a court of law doing 
injustice is more dangerous and pernicious than a 
band of thieves.” His majesty next ordered a com- 
mission of inquiry, but prudently took the precaution 
of directing that its sentence should not be less than 
a year’s confinement in a fortress, dismissal from 
office, and compensation to the Arnolds for all their 
losses. The same befell the Custrin magistrates. 
The damages amounted to £203 14s. Von Zedlitz, 
the prime minister, refused to draw up the sentence ; 
so the king drew it up himself, at the same time ap- 
plauding his minister for obeying his conscience 





(which would have been a good rule for the judges 
also, it would seem). Every tragedy has a comic 
side, and so had this. For days immediately after 
the publication of the protocol, scores of peasants 
constantly crowded the esplanade directly under the 
king’s windows, all with petitions in their hands, and 
shouting: ‘‘ Please his majesty to look at these; we 
have been still worse treated than the Arnolds!” And 
after that administration of the law courts was diffi- 
cult, for the defeated parties would appeal direct to 
the king. After this king’s death, this procedure of 
Frederick was annulled, and Arnold was decreed to 
refund the money he had received for damages, and 
to pay the purchase price of the mill. Frederick’s 
successor compromised the affair very handsomely by 
paying the money out of his own pocket. 

The world rang with this case at the time. It is 
now remarkable only as a historical and legal curiosity. 
We suppose that the like could hardly occur again, 
although, for some reason, lawyers are scarce, and 
we infer unpopular, in Prussia. Still, it is probably 
true now as then, that it is hard to make the master 
of many squadrons listen to the refinements of the 
law. Inter arma silent leges. 

Se 


LIABILITY OF JUDGES FOR JUDICIAL ACTS. 

The following is an extract from Judge Van Brunt’s 
opinion in the case of Lange v. Benedict, to which we 
have referred in another column. The opinion is said 
to be a very elaborate one, reviewing all the leading 
decisions on the question of the liability of judges for 
official acts: ‘‘ The general principle which seems to be 
established is that, in a court of superior or general 
jurisdiction which has the slightest claim to jurisdic- 
tion over the subject-matter, a judge will not be held 
liable in a civil action for an erroneous decision in favor 
of such jurisdiction, neither will he be held liable where 
he has jurisdiction of the subject-matter for excess of 
punishment, no matter how great such excess may be. 
Thus, in the present case, the plaintiff being convicted, 
and the defendant, as presiding judge of the court in 
which conviction was had, sentenced the plaintiff to a 
punishment in excess of that allowed by law, yet he 
was not liable in a civil action to the plaintiff for any 
damages which he might have sustained by reason of 
such excessive sentence, because the defendant had 
jurisdiction both of the subject-matter and the person 
of the plaintiff. But if there is a clear absence of all 
jurisdiction, and this want of jurisdiction is known to 
the judge, no excuse is permissible; and he will be 
held liable in a civil action. If, therefore, there was a 
clear absence of jurisdiction in the defendant to pass 
the second sentence, and this want of jurisdiction was 
known to him, this action will lie. * * * * 

The plaintiff having been convicted, and suffered, 
and performed the full penalty which the law imposed 
upon his offense, was entitled to his liberty, and had 
the lawful right to assert his freedom by force. Under 
these circumstances, without any authority whatever, 
and in direct violation of and disregard for those 
rights which were guaranteed to the plaintiff, both by 
the common law and the constitution, he is sentenced 
to imprisonment for an offense which he had already 
expiated, which facts were known to the defendant at 
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the time of pronouncing such sentence. At the time 
that Edward Lange was present in court when the 
second sentence was pronounced, neither the Marshal 
nor any other person had the slightest scintilla of right 
to restrain him of his liberty because of the offense for 
which he had been convicted; and, in the eye of the 
law, he was as free as any of the persons who happened 
to be spectators in the court-room on that day. And 
I do not think that it will be argued that a judge of a 
court of general jurisdiction can, at his own will and 
volition, without observing any of the forms required 
by law, imprison with impunity any of the persons 
who happen to be present within his court. Yet, if 
the judgment of the United States Supreme Court in 
this case is sound, this is precisely what was done to 
the plaintiff by the defendant. I know that it is 
necessary for the independence of the judiciary that 
the broadest shield of protection should be thrown 
around them in respect to their official acts, but this 
does not require that they should be exempt from all 
penalties when they clearly act without any claim or 
jurisdiction. If the United States Circuit Court, as it 
has frequently been held to be, is a court of limited 
jurisdiction, then it would appear that under all the 
authorities, the defendant having acted in passing the 
second sentence without jurisdiction, he is liable in 
trespass. I am aware that, assuming the United States 
Circuit Court to be one of general jurisdiction, the 
question is not free from difficulty, but I am of the 
opinion, after a careful examination of the authorities, 
that a judge of a court of general jurisdiction who 
attempts to enforce a judgment which he knows to 
have been satisfied, makes himself liable to an action. 
The demurrer, therefore, must be overruled, with 
leave to the defendant to answer on payment of costs.” 
——___< 
COURT OF APPEALS ABSTRACT. 
BROKER. 

Commissions.— This action was brought by plaintiff 
to recover commissions for his services as a broker in 
procuring a loan upon defendant’s farm. The plain- 
tiff was employed by defendant to go and examine his 
farm and to procure a loan to be secured by a mortgage 
thereon. Plaintiff was to secure a loan of $20,000 for three 
years, and if he could not secure that amount de- 
fendant agreed to take $10,000. Defendant agreed to 
pay plaintiff for his services two and one-half per cent 
on the amount of the loan. Plaintiff secured a loan 
on the farm of $10,000, which defendant refused to 
accept, and also refused to pay plaintiff the commis- 
sion agreed upon. Held, that the provisions of the 
statute restricting the brokerage for negotiating loans 
to one-half of one per cent on the amount loaned (1 
R. 8. 709), apply to all loans without regard to time, 
and that the contract is therefore void. (Rapallo, J., 
lissenting.) 

Also held, that charges in addition to the prescribed 
»rokerage for extra services not usually necessary in 
procuring loans, should be separated, so that it may 
nuppear whether the compensation is reasonable or only 
a cover for demanding a larger commission. Cook v. 
Phillips. Opinion by Church, Ch.‘J. 

CRIMINAL LAW. 

1. Larceny: presumption from possession of stole 

goods: character of defendant: defendant witness in his 


own behalf.— The plaintiff in error was convicted of | 


grand larceny, in having stolen from M. about $250 in 
bank bills. The evidence against him was purely circum- 





stantial. When he was arrested some of the bills 
found upon him were recognized by M. as among those 
stolen. The defense gave evidence of the prisoner's 
good character. The court charged the jury in sub- 
stance that ifthe larceny had been recently committed 
and the profits of the crime were found upon the pris- 
oner, the law raised the presumption that he was the 
guilty party, subsequently the jury were directed to 
consider the question of guilt as one of fact, not only 
upon this, but upon other proof in the case. Held 
(Church, Ch. J., and Andrews, J., dissenting), that the 
first part of the charge was not erroneous, as the jury 
did not understand therefrom that they were relieved 
from passing upon the entire question of guilt as one 
of fact; but, if error, it was obviated by the subse- 
quent part of the charge. Also held, that evidence of 
the good character of the accused is to be considered 
by the jury as well where there is direct evidence of 
the commission by him of the crime charged, as where 
the evidence is circumstantial. In the former case it 
is to be considered upon the question of the credibility 
of the evidence. 

Under the provisions of the act in relation 
to evidence in criminal prosecutions (§ 1, chap. 
678, Laws of 1869), while it is optional with one on trial 
upon an indictment for a criminal offense to become 
a witness, and while his neglect or refusal to testify 
cannot create any presumption against him, yet 
when he has chosen to be a witness, he is made com- 
petent for all purposes in the case, and if he can by his 
own testimony, if innocent, explain and rebut a fact 
tending to show his guilt, and he fails to do so, the 
same presumption arises as from a failure to give the ex- 
planation by another witness, if in his power to give 
it. (Church, Ch. J., and Andrews, J., dissenting.) 
Slover v. The People. Opinion by Grover, J. 

2. Forgery: evidence.— The defendant in error was 
indicted for forgery in signing the name of one V. as 
indorser on a promissory note. Upon the trial it was 
conceded that the prisoner signed the name of V., but 
it was claimed that he was authorized by V. to do so. 
Evidence was given on the part of the people that the 
prisoner had admitted the commission of other forge- 
ries. Held, that the evidence was inadmissible and 
could not be considered by the jury in determining 
the question of criminal intent. The People v. Corbin. 
Opinion by Rapallo, J. 

EVIDENCE. 

This was an action brought to recover an account for 
goods alleged to have been sold and delivered by plain- 
tiff at defendant’s request to his son. It appeared 
that the goods were charged to defendant’s son. Plain- 
tiff claimed that he was directed by defendant to 
charge the goods to the son, although the claim was 
in fact against defendant, and that he had treated it 
as his own. This defendant denied. Evidence was 
received on the trial before the referee, on the part of 
the plaintiff, under objection, that defendant's son had 
no property and was entirely irresponsible. Evidence 
was also received, under objection, that defendant had 
paid his son’s debts to other tradesmen. Held, error. 


| Green v. Disbrow. Opinion by Church, Ch. J. 


INSURANCE. 


Release: insurable interest: practice.—This was an 
action brought to recover the amount of a policy 
of insurance for $1,500—$500 on dwelling-house; 
$600 on barn; and $400 on the produce therein. The 
barn and its contents were destroyed by fire. De- 
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fendant did not dispute the liability of $400 on pro- 
duce, and paid this amount, and received a writing 
declaring that it was received in full satisfaction for 
the loss, and “ canceling $1,500 on said policy.’’ Held, 
that the writing was not a technical release, and the 
payment formed no consideration for the discharge of 
the defendant from liability as to the barn, and that it 
did not preclude plaintiff from recovering the insur- 
ance thereon. 

It appeared that prior to the insurance by plaintiff, 
he conveyed the premises insured to his wife upon the 
consideration, and under a parol agreement, that upon 
acquiring the legal title she should grant and convey 
back, by a proper instrument, to the husband a life 
estate in the land. The husband remained in posses- 
sion, and received the proceeds of the lands, but no 
conveyance was executed to him by the wife. Held, 
that the husband had an insurable interest in the prop- 
erty. 

The policy of insurance contained a condition which 
provided that “if the insured premises be held in 
trust, or be a leasehold or other interest not absolute, 
it must beso represented to the company.”’ Plaintiff’s 
application did not specify or refer to the fact that he 
had a leasehold interest. In the action upon the policy 
no reference to this condition was made in the plead- 
ings, on the trial, or in the referee’sreport. Held, that 
the point could not be taken by defendant upon appeal 
to this court. Redfield v. The Holland Purchase Ins. 
Co. Opinion by Andrews, J. 


NEGLIGENCE. 


Contributory: alighting from car while in motion: 
when contributory negligence question of law.—This 
action was brought to recover damages for injuries 
alleged to have been received through defendant's 
negligence. It appeared that plaintiff, who is an infant 
twelve years old, in the care of her parents, was a pay- 
ing passenger upon defendant’s cars. As the train 
approached the station where plaintiff was to alight, 
the name of the station was called by the conductor, 
and the train stopped. It was evening and dark. 
Plaintiff arose with her parents tu leave, but before 
they got out the cars had started, and were moving 
slowly by the station. Plaintiff and her parents know- 
ing this passed out on the platform of the car while 
the train was moving, and after it had passed the 
platform of the station plaintiff’s father took her un- 
der his arm and stepped from the car, and she was 
injured. Held (Church, Ch. J., and Andrews, J., 
dissenting), that as matter of law plaintiff was charge- 
able with contributory negligence. 

Also held, that where a passenger upon a railroad 
receives an injury in attempting to alight from a car 
while in‘motion, while it cannot be held, as matter of 
law, that this act, under all circumstances, constitutes 
contributory negligence, it is not in every case a ques- 
tion of fact for a jury. Where the facts are undis- 
puted, the question of contributory negligence may 
become one of law. Morrison by Guardian v. Erie R. 
Co. Opinion by Folger, J. 

PARTITION. 


Unknown owner: service by publication.—In an action 
for the partition of real estate, some of the necessary 
parties to the action were unknown and were proceed- 
ed against by publication under the Code, the sum- 
mons as published being in the usualform. Judgment 
was perfected and a sale of the premises was decreed. 
One L. became the purchaser upon said sale. He re- 





fused to complete his purchase upon the ground that 
the proceedings were irregular and defective. Held, 
that L. was not bound to complete his purchase; that 
unknown owners in actions for partition are to be 
brought in by publication of notices substantially in 
the form and in the manner prescribed by the Revised 
Statutes (2. R. Sv 186, § 124, as amended by chap. 277, 
Laws of 1842), which are made applicable to partition 
suits (§ 4, chap. 277, Laws of 1842; Code, § 448), and that 
sections 135 and 137 of the Code are not applicable. 

Also held, that the publication of the summons in 
the ordinary form is not a substantial compliance with 
said provisions of the Revised Statutes as they require 
the published notice to specify the nature of the action, 
whether in partition or not, and this is substantial. 
Sanford et al. v. White et al. Opinion by Church, Ch. J. 
Affirmed in same case, 1 N. Y. Sup. 647. 


PLEADING. 

Joinder of causes of action.— This action is brought 
to recover damages alleged to have been sustained by 
plaintiff as tenant from the unlawful acts of defendant 
as landlord. The complaint contained five counts. 
The first sets forth a lease by plaintiff of defendant of 
certain apartments, with a covenant of quiet enjoy- 
ment, and alleged a breach of the covenant. The fifth 
count alleged that defendant, by means of false keys, 
in plaintiff's absence obtained an entrance to said 
apartments, broke open a trunk of plaintiff's, and re- 
moved his goods therefrom, and from said apartments 
“‘ willfully, maliciously and feloniously.’’ Tho com- 
plaint was demurred to on the ground that several 
causes of action were improperly joined. Held, that 
the two causes of action could not be joined. Keep v. 
Kaufman. Opinion by Rapallo, J. 


PROMISSORY NOTE— PRACTICE. 


Indorsers: discharge of : agreement of bank to carry a 
note. — This action was brought upon a promissory 
note indorsed by defendants, M. and H., and re- 
ceived and discounted by plaintiff. Defendants’ an- 
swer contained a denial of the protest of the note, and 
alleged payment, an agreement to extend the time 
of payment, and the release of one of the makers of 
the note. It appeared upon the trial and the court 
found that the note was unpaid and had been duly 
protested, and judgment was ordered for $572.05. The 
court also found at defendants’ request, that at the 
maturity of the note one of the makers went to plain- 
tiffs banking office, with his check, intending to pay 
the same, but that at the entrance he met plaintiff's 
president, who requested him to have his check certi- 
fied and_to pay therewith a debt for an overdraft, held 
by the plaintiff against said makers, this was done 
and the note in suit was allowed to remain unpaid. 
Held, that the indorsers of the note were not discharged 
thereby. 

The bank agreed with the maker to carry the note 
foratime. Held, that such an agreement by a bank 
is not an agreement to suspend the right of action 
upon and to extend the time of payment of the note 
itself, but simply that it will from time to time, accord- 
ing to the mode of discounting paper, discount a like 
note, which it will accept in place of the one held, if 
presented when the latter becomes due and the dis- 
count is paid, and, if the parties to the note fail to 
present a new note when the one held becomes due, 
the latter becomes payable according to its terms, and 
all the parties thereto liable at once for its payment; 
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that an indorser therefore is not discharged by such an 
agreement. 

Upon an appeal from the report of a referee, where 
the appeal is based upon exceptions to conclusions of 
law from the facts found, it must be assumed that the 
findings of fact are correct, and the respondent cannot 
raise the question that there is no evidence to sustain 
them. Second Nat. Bank of Oswego v. Poucher et al. 
Opinion by Grover, J. 


a 


A DOG IN CHANCERY, 


The Court of Chancery has just determined a ques- 
tion of vital importance to the community of pets, 
arising upon the will of a gentleman named Edmett. 
This benevolent testator bequeathed to Elizabeth 
Osborn, his *‘ faithful servant,’ an annuity of 50l., on 
condition that she took care of his ‘*‘ favorite dog.” At 
the time of making his will Mr. Edmett had a dog 
called Romp; but this dug died, and was succeeded by 
Sambo who is still alive. Upon these facts Vice-Chan- 
cellor Hall decreed that Elizabeth Osborn should have 
the annuity for her life, without any condition in 
favor of the dog, although the Vice-Chancellor expressed 
a hope that she would take care of him. Unless this 
judicial hope is strictly realized, we think that Sambo 
ought certainly to be allowed to appeal. Mrs. Osborn, 
who, during the testator's life-time, looked after both 
dogs, probably owed her annuity to the care she bestow- 
ed on them. Her “‘faithfulness,’’ in the eyes of the tes- 
tator, was no doubt composed in no small degree of 
kindness to Sambo and Romp. It is true that Romp 
was dead at the time of the bequest, but does nota 
will always speak from the death of the testator? And 
must not Sambo be taken to have succeeded to all the 
rights of Romp, together with the plate of bones after 
dinner and the other privileges of the household dog? 
Moreover, it does not appear that Sambo was repre- 
sented in the argument. The Attorney-General, in- 
deed, was a party to the suit, but we doubt whether so 
high a personage put ina word for poor Sambo, who 
would have been much better represented by the secre- 
tary to the Society for the Prevention of Cruelty to 
Animals. There must be some doctrine of the Court 
of Chancery which can be adduced in Sambo’s favor, 
or there is no justice for a canine suitor.—Hour. 


———__>——__—_ 


BOOK NOTICES. 


Reports of Cases Decided by the English Courts; with notes 
and references to kindred cases and authorities, by 
Nathaniel C. Moak. Vol. VII. Albany, Wm. Goul 
& Son, 1874. 

Moak’s English Reports have the advantage over the 
originals of obviating the inconvenience of parts and 
numbers, and of some excellent notes and references 
to American authorities added by the editor. At the 
same time they contain all the cases that an American 
lawyer would be likely to find useful, and cost less 
than the Law Reports. Among the notes added by 
the editor is a short one to Hill v. Crock, 1, as to when a 
devise to ‘‘children’’ does not mean illegitimate chil- 
dren. We notice, however, that all the cases men- 
tioned in the note are English, and are cited in the 
arguments; one to Citizens’ Bank of Louisiana v. First 
National Bank of New Orleans, 56, as to when a draft 
or order on a particular fund operates as an assignment ; 
oue to Cooper v. Cooper, 391, as to when a gift to chil- 





dren operates as an advancement; a very full and val- 
uable note to In re Stanton Iron and Steel Company, 581, 
as to corporate elections—and one to Sackville v. 
Smyth, 734, as to when the heir or devisee has a right 
to require personal representatives to pay a lien upon 
the realty, and when the heir or devisee is required to 
discharge the same. 


The 74th Pennsylvania State Reports (20th P. F. 
Smith) contains some interesting matter and covers 
the period between July, 1873, and February, 1874. The 
decisions of the Supreme Court of Pennsylvania are 
uniformily well considered, and are received with 
great respect. They are also well reported, which is 
next in importance to their being well considered, and 
which is often of the first importance so far as relates 
to the reputation of the court and the weight of its 
decisions outside of the State. Mr. Smith is pains- 
taking, not only in the minor but important matter of 
proof-reading, but also in the more serious matter of 
ascertaining clearly and stating accurately what the 
court has decided. It is so easy for a careless man or 
2 hasty reader to be misled as to the real points of a 
decision that we do not wonder that the average 
American head-note is a synopsis rather of the lan- 
guage of the judge, or of some general and familiar pro- 
positions of law than of the judgment of the court. 
Mr. Smith does not err inthis direction, and while his 
head-notes are rather too sententious, they are correct 
and intelligible. Even their sententiousness is, we ap- 
prehend, the result of a long prevailing style both 
of the reporters and the judges of Pennsylvania. Good 
reporters are not numerous and should be cherished 
when found. ’ 

Among the cases of interest in the volume, we note 
two or three. American Life Ins. Co. v. Isett (p. 176) 
was an action on a life policy, the assured having taken 
his own life, and the allegation being that he was in- 
sane, the court charged: ‘If the assured was not con- 
scious of the act he was committing, but acted under 
an insane impulse or delusion sufficient to impair his 
understanding or will, or if his reasoning was so far 
overthrown by his mental condition that he was in- 
capable of exercising his judgment in regard to the 
consequences, the defendants are liable.’’ Held, correct. 
In Wier’s appeal, p. 230, the erection of a powder house 
within a few hundred feet of several houses was re- 
strained to prevent irreparable damage. It having 
been suggested that the building ought not to be 
restrained as the business would be *‘useful.’”’ Shars- 
wood, J., remarked: The present chief justice in his 
opinion at nisi prius in Rhodes v. Dunbar, 7 P. F. 
Smith, 275, enumerates twenty-nine kinds of such use- 
ful establishments which have been declared public 
nuisance.”’ In Pittsburgh, Alleghany, etc., R. R. Co. v. 
Caldwell, p. 421, two children, one five and the other 
eleven years old, got on the front platform of a horse- 
car and rode. In attempting to get off, against the re- 
monstrances of the driver, the younger was injured. 
Held, that the driver was negligent in allowing them 
to ride on the platform, and the company was liable. 

We believe there is a statute in Pennsylvania requir- 
ing the reports to be entitled ‘* Pennsylvania State 
Reports,’’ and to be numbered in one series. Why do 
the judges and the profession persist in always citing 
them by the reporter’s name and the number of his 
series? It is in conformity neither with the intent of 
the law, with convenience nor with good taste. 
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CORRESPONDENCE. 


DOovuBLE TAXATION. 
Editor of the Albany Law Journal: 

In your issue of December 26 (page 415), a Minneapo- 
lis correspondent attempts to show that taxation of 
land and of amortgage upon the land is not double 
taxation. He says, at “first glance’’ it may appear 
obnoxious to that objection, and then, as if determined 
to get as far as possible from first-glance impressions of 
the matter, he leads us through avery techical illus- 
tration and argument; but when he reaches the quod 
demonstravit instead of leaving us on the terre firma of 
good common sense, we find ourselves floating in the 
thinnest of thin air. 

His position fairly stated, is that when B purchases a 
farm of A for $1,000 and gives A a note and mortgage 
to secure the purchase price, and thereupon the gov- 
ernment taxes two thousand dollars, where, before, it 
had taxed but one, it is not double taxation, because B 
has used his credit which has a purchasing power in 
this instance of $1,000. It is the farm and this credit 
which makes the two thousand dollars’ worth of 
property where five minutes before the sale was made, 
there was but onethousand. To say the least of it this 
seems to bea suspiciously hasty way of creating tax- 
able property. B perhaps had not a dollar’s worth of 
taxable property before, but now by the mere act of 
making the purchase, and not because he is worth a 
dollar more than he was before, he is taxed upon $1,000. 

Mr. Young says that this credit stands in lieu of the 
$1,000 in money, which, if it had been paid would have 
been justly taxable in the hands of the seller. The 
latter proposition is true and correct; and for the 
plain, simple reason that the man did not have the 
money, and has not got it, he should not be taxed for 
it. The only question involved is, whether B is or is 
not worth $1,000 more than he was. If he is not, he is 
unjustly taxed for that which he has not got. If he is, 
then we have a means of wealth opened up to every 
man who is capable of making a contract of purchase. 
All we have got to do, is simply to buy ourselves rich, 
and the beauty of the thing is, it takes no money to do 
it. This beats the famous plan of issuing to every man 
all the greenbacks he wants. 

But let us examine this credit theory a little further. 
Your correspondent says that when ‘‘B shall from the 
proceeds of his farm or otherwise create a fund to 
take the place of the credit with which he made his 
purchase, then such credit will be retired, and the tax 
willbe levied upon the money which is substituted 
therefor.”’ Now it is very plain that when B shall have 
created the fund to pay off the mortgage, his credit 
will have vastly appreciated. If it was good for $1,000 
when he was worth nothing, it will probably be good 
for several thousand by the time he has created that 
fund. Not simply because he is worth $1,000 more 
than he was, but also because he has shown that he is 
athrifty, industrious, money making man. When he 
was worth nothing his credit was taxed at $1,000, but 
now when it has vastly enhanced in value and purchas- 
ing power, it is not taxed at all! If consistency isa 
jewel, sucha rule of law would not be very highly 
ornamented. 

But perhaps your correspondent will say that al- 
though B’s credit is greater than it was, still he is no 
longer using it, or to use his former expression, it is 
“retired,” and therefore it should not be taxed. But 
this isno answer. In taxing my property the law 


never inquires whether I am using it or not. 





I am 
taxed just the same whether I use it or not. 

But let us suppose that A has to foreclose his mort- 
gage and take back the property, and meanwhile B has 
paid no tax upon the land. During this time A has 
paid taxes upon his mortgage, and now he must pay 
taxes upon the land forthe verysametime. [f this is 
not double taxation the words have no meaning. 

The important point in the illustration put by your 
correspondent, which he seems to have overlooked, is 
this: It is not B’s credit that is taxed, for he has none, 
but it isa credit based upon, arising out of, and issuing 
from the land itself. Itis taxed as land for its full 
value, and then it is again taxed forits full value asa 
credit. This is double taxation. It is the most odious 
and indefensible kind of double taxation, because it 
relieves the rich man at the expense of the poor man. 
It exhibits the government, deliberately taking the 
burden from the strong man’s shoulder and placing it 
upon the backof the weak man. The man who is 
worth $100,000 can much better pay a double tax upon 
that sum, than the man who is worth nothing at all 
can pay a tax on $1,000. 

Ishould like to pursue the subject further, but the 
length of this article admonishes me that 1 have already 
reached the limit of your forbearance, if indeed I have 


not already exceeded it. 
E. J. Hopaeson, 


RED WING, Mriyy., January 1, 1875. 


{ The difficulty with our correspondent, and with 
many others who have discussed this question is, we 
apprehend, as to the definition of the term ‘“‘property.”’ 
So far as the assessment of taxes is concerned, the word 
is used to indicate that whichin a commercial sense 
possesses value. The fact that no new value is cre- 
ated by the giving of a note or mortgage has no bear- 
ing on the question. It is property in the hands of the 
holder. While it may be true ina politico-economical 
view, that to tax property purchased on credit, and 
also the credit itself to their full value in the hands of 
both debtor and creditor is unjust. it by no means fol- 
lows that credits are not property, nor that they should 
escape taxation. Ep. A. L. J. J 


JUDGES REVIEWING THEIR OWN DECISIONS. 


Editor of the Albany Law Journal: 

DEAR Sir. — I read in one of the newspap€r reports: 
** Judge D. said he had considered this question very 
carefully, and consulted other judges, before granting 
the attachment, and had not changed his opinion.” 
Now, the language of the constitution being, ‘‘ No 
judge or justice shall sit at a general term of any court, 
or in the Court of Appeals, in review of a decision 
made by him, or by any court of which he was at the 
time a sitting member’’—it is proper to inquire 
whether the very common practice of ‘‘ consulting with 
other judges”’ is not so much within the mischief pro- 
tected against, as that the *‘ consulted judges ”’ are dis- 
qualified from reviewing a *‘ decision made,” as much 
(and perhaps more) by them as by the judge who con- 
sults them; they, moreover, acting as “sitting mem- 
bers” of the court at the time, whether they literally 
sit or not! In my own opinion, such complicity is 
more prejudicial to an impartial review than literal 
authorship of the decision; it being unpleasant always 
to overrule a brother judge, and more soif the revising 
authority has counseled the error. Besides which 


there would be occasion for bad feeling. 
INQUIRER, 
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THE BUFFALO CHARTER. 
Editor of the Albany Law Journal: 

The charter of the city of Buffalo contains the fol- 
lowing provision, viz. : ‘‘ Goods and chattels in the pos- 
session of the person opposite to whose name the taxes 
are set down, or upon the lands for which such taxes 
are assessed, shall be deemed to belong to such person; 
and no claim of property made thereto by any other 
person shall be available to prevent a sale.”” By this 
provision the legislature authorizes the city to take 
and sell the property of one man to pay the taxes of 
another. But the legislature itself has not the power 
to do this, and surely it cannot confer such a power on 


acorporation. Is it reason? is it law? is it ? 
F. P. M. 


[We should suppose not, and would advise all people 
owning property to keep it out of Buffalo. Perhaps it 
was that Charter that induced Vanderbilt to take his 


depot out of Buffalo.—Epb. A. L. J.) 
—_——_ > -—__—_———__ 


COURT OF APPEALS—LIST OF CAUSES. 


List of the first fifty causes on the Court of Appeals 
calendar for January term, 1875. The court will con- 
vene promptly on Tuesday, the 19th inst. at 10 A. M., 
that day beinga motion day. 

No reservation will be made of the first eight causes 
except on good cause, shown by affidavit. 


ALBANY, January 7, 1875. E. O. Perrin, Clerk. 


. Kerrains v. The People. 
2. Harris v. The People. 
. Mahoney v. The People. 
. Myersv. The People. 
. Gardener v. The People. 
. Doud v. Holmes. 
. Knapp v. Harkness. 
.. Flower v. Lance. 
. Morgan v. Crocker. 
. Fisk v. Fisk. 
. Scholy v. Mumford. 
2. Penny v. Simpson. 
3. Morse v. Brockett. 
. Morse v. Brockett. 
. Brockett v. Morse. 
. Plonkv. N.Y. C. & H. R. R. R. Co. 
7. The Niagara Falls Susp. Co. v. Bachman. 
. Smith v. Volkening. 
. Turner v. Reges. 
20. Elmore v. Jacques. 
21. Ten Eyck v. Craig. 
. Brundage v. Brundage. 
23. Ross v. Roberts. 
24. Maximilian v. The Mayor. 
25. Fisk v. Fisk. 
. Smith v. Velie. 
. Hartnett v. Wandell. 
. English v. Breman. 
. Thomson v. Tracey. 
30. Hackley v. Draper. 
. Mitchellv. N. Y. C. & H. R. R. R.2Co. 
32. Van Vechten v. Keaton. 
. Rice v. Harbeson. 
. Gould v. Allison. 
. People v. Mallory. 
36. Greene v. The Mayor, etc. 
. People ex rel. Broadway & Seventh Avenue R. R. 
Co. v. Commissioners, etc. 
. People ex rel. Dry Dock, etc., R. R. Co. v. Com- 
missioners, etc. 
39. People ex rel. Bleecker Street, etc., R. R. Co. v. 
Commissioners, etc. 
. People ex rel. Stemmler v. McGuire. 
. People ex rel. Town of Floyd v. Hopkins. 
Carroll v. Carroll. 
People ex rel. Harper v. Commissioners, etc. 
People ex rel. Mann v. Mott & or’s. 
People v. Chalmers. 
Starbird v. Barrons. 
Duncan v. Berlin. 
Larned v. Hudson. 
. Albro v. Fignera. 
Rein Millerv. Skidmore, 


SSEAEREBE 





FOREIGN NOTES. 


Sir John B. Karslake, the eminent English lawyer, 
has become blind through over work. But an operation 
having been performed upon his eyes, it is hoped that 
he may ultimately recover his sight. —- The claimant’s 
wife is plucky, an English exchange says: “The 
Tichborne Claimant’s wife, on being summoned before 
the Lymington magistrates for poor rates on Saturday, 
refused to pay any claims as Orton’s wife, but stated 
that she would meet all legal claims on her as Lady 
Tichborne. A distress was granted, but it is to be held 
over for a few days.’’—— JUDICIAL SERVICES.— In the 
last financial year the pensions for judicial services in 
Great Britain amounted to £58,681 3s. 3d., and in Ire- 
land to £17,258 18s. 8d. —— THE New IrisH Law OFFI- 
cERS.— The Right Hon. John 'Thomas Ball, LL. D., 
of Merton, in the county of Dublin, Queen’s Advocate 
in Ireland, and Attorney-General, who has just been 
nominated Lord Chancellor of Ireland, is the son of the 
late Major Benjamin Marcus Ball, of the 40th Foot. He 
was born in the year 1815, and was educated at Trinity 
College, Dublin, where he took his Bachelor’s degree 
with high honors in 1836. He was called to the Irish 
Bar in Michaelmas Term, 1840, and has been a bencher 
of the King’s Inns, Dublin, since 1853. In 1850 he 
obtained the honor of silk, was successfully Solicitor- 
General and Attorney-General for Ireland during Mr. 
Disraeli’s administration in 1866. He has been one of 
the Parliamentary representatives of the University of 
Dublin since the year 1868. He was created an Honor- 
ary Doctor of Laws at Oxford in 1870, and was sworn 
a Privy Councillor in 1868. Dr. Ball married, in 1852, 
Catherine, daughter of the Rev. Charles R. Elrington. 
Regius Professor of Divinity in the University of 
Dublin. Mr. Henry Ormsby, Q. C., the present Soli- 
citor-General, who now succeeds Dr. Ball in the 
Attorney-Generalship, is a member of a good Irish 
family, very many of whose members have been 
graduated at Trinity College, and is a year or two older 
than the new Lord Chancellor. He was educated at 
Trinity College, Dublin, where he took his Bachelor’s 
degree in 1834— two years previous to his lordship— 
and was called to the Irish Bar, in Michaelmas Term, 
1835. He was nominated a Queen’s Counsel in 1858, 
and was appointed Solicitor-General in-1868 under Mr. 
Disraeli, and resumed his post on the return of his 
party to place and power last spring. Mr. Ormsby has 
never held a seat in the House of Commons. The 
Hon. David Robert Plunket, Q. C., who succeeds Mr. 
H. Ormsby as Solicitor-General, is the fourth, but 
third surviving, son of John Span, third Lord Plunket, 
by Charlotte, third daughter of the late Right Hon. 
Charles Kendal Bushe, and consequently a grandson of 
the first Lord Plunket, the great orator and lawyer. 
who held the Great Seal in Ireland from 1830 to 1834, 
and again from 1835 to 1841. He was born on the 3d 
Dec. 1838, and was educated at Trinity College, Dublin, 
where he took his Bachelor’s degree in 1859. He was 
called to the Irish Bar in 1862, and in 1868 was appointed 
‘*Law Adviser to the Castle at Dublin,’’ a post which 
is often a stepping-stone to more important legal pro- 
motion. He was nominated ‘‘one of Her Majesty’s 
Counsel in Ireland learned in the law,’’ in 1868. He 
has represented the University of Dublin in the Conser- 
vative interest since 1870, when he succeeded to the 
vacancy caused by the retirement of Mr. Anthony 
Lefroy. 
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INTERNATIONAL LAW. 
Tue “THree RvuLEes’ — ARBITRATION — INTERNA- 
TIONAL LAW OF MARRIAGE. 

The following is a translation of the letter this year 
addressed by the Hon. William Beach Lawrence to 
M. Rolin Jacquemyns, the Secretary-General of the 
Institute of International Law: 


OcHuRE Point, Newport, R. I., t 
August 15, 1874. 


To M. G. Roxtrn JaAcQguEeMyNs, 
Secretary-Gen’l of the Institute of International Law: 

DEAR AND HonoreD COLLEAGUE—In the note 
which I addressed to you last year, but which did not 
reach you until after the close of the session of the 
Institute,* I took occasion to speak of some matters to 
which [ desired to call the attention of that body. 
These subjects remain very much in the same state 
that they then were, and although they do not relate 
to the branch of international law which is specially 
assigned to me, I will take the liberty of again alluding 
to them. 

To the “three rules’”’ of the treaty of Washington, 
including the interpretation which the tribunal at Ge- 
neva gave to them, I consider myself authorized to 
refer, inasmuch as the views which, on account of the 
great respect that I entertain forthe Arbiters, I then ex- 
pressed with hesitation, have been confirmed by the 
debates in the English Parliament, by diplomatic cor- 
respondence with other governments exchanged before 
any communication was addressed to them by the two 
parties, as well as by the notes, which have passed be- 
tween the English and American ministers. 

In the dis¢ussion in the House of Commons it was 
assumed that the interpretation given to these rules by 
the Tribunal at Geneva,and which would impose upon a 
neutral State the duty of guaranteeing the property of 
one belligerent against the acts of the other, accom- 
plished in violation of its own neutrality, never was con- 
templated by either of the contracting parties. In some 
of the speeches it was, however, admitted that Eng- 
land, inasmuch as her normal condition was belliger- 
ent, while that of the United States was neutral, 
would derive advantages from the rules which would 
amply compensate her for the indemnities awarded by 
the commissioners to the United States. No one ex- 
pected that if the interpretation of the Tribunal was 
recognized, the rules would obtain the assent of the 
continental powers of Europe. 

As to the Untted States, since the matter of the “ in- 
direct claims’’ was disposed fof, no mention has been 
made of the ‘“‘three rules”’ in the public debates of 
Congress, whilst the public journals, regarding the rules 
as no longer having any vitality, have abstained from 
speaking of them. Nor can we hesitate to express a 
decided opinion, formed from all the sources of infor- 
mation open to us, that if these rules were now pre- 
sented, as an original proposition, they would not ob- 
tain the constitutional assent of the senate. 

We have before us the correspondence recently pre- 
sented to Parliament, and which, beginning soon after 
the conclusion of the treaty, goes down to February of 
the present year. From that correspondence it would 
appear that the provision of the treaty which requires 
the communication of the rules to other powers, asking 
their adoption of them, had not then been carried into 


* This note will be found in 8 Albany Law Journal, 230.— 
Ep. A. L. J. 








effect. This delay arose from the apprehension that 
the stipulation of the second rule —‘‘ not to permit or 
suffer either belligerent to make use of its ports or 
waters as the base of naval operations against the other, 
or for the purpose of the renewal or augmentation of 
military supplies or arms, or the recruitment of men” — 
might be interpreted, contrary to the acknowledged 
practice of the two contracting parties, especially in 
the Franco-German war,* as a general prohibition of 
the sale of munitions of war by neutrals to belliger- 
ents. 

The two parties were agreed that the rules should 
not be presented to foreign powers for their acceptance 
without an explanation, ‘which would prevent such a 
conclusion and which would restrain their operation 
to those acts which are done for the service of a vessel 
cruising or carrying on war, or intending to cruise or 
carry on war, against another belligerent; and that they 
should not extend to cases where military supplies or 
arms are exported for the use of a belligerent power 
from neutral ports or waters in the ordinary course of 
commerce. To formalize a new clause, in a manner 
acceptable to England and America, has not been prac- 
ticable. 

The correspondence, which was interrupted in Jan- 
uary, 1872, was only resumed in June, 1873, and then 
without result. A dispatch of Earl Granville in which, 
alluding to the proposition of Mr. Fish to submit the 
“three rules’’ to the maritime powers, he refers to the 
embarrassments which resulted from the presentation 
to the commission of the ‘‘indirect claims ”’ and to the 
difficult position in which the representatives of Eng- 
land and of the United States would be placed, if they 
should submit to other States a series of rules as to 
the meaning of which they entirely differed. Earl 
Granville, furthermore, insists in that dispatch that 
whilst the English government is not at all disposed, 
as it appears especially from the debates in parliament, 
to accept all the decisions of the Tribunal at Geneva, 
the presentation of the ‘“‘three rules’’ to the “great 
powers’’ would probably be considered as an accept- 
ance of its interpretation of them and inevitably in- 
duce the rejection of the rules by all these powers. 

The last dispatch of the series recently published is 
of the date of the 18th of February last, and relates 
to a conversation between Earl Granville and General - 
Schenck. The latter insisted that the ‘three rules” 
should be at once submitted to the great powers, say- 
ing that while he was not instructed or authorized to 
discuss or determine the form of any identic note to 
be agreed upon for presenting the “ three rules ’’ to the 
other powers, yet it seemed to him that they ought to 
be submitted without gloss or comment by the two 
governments, and without accepting or insisting on any 
construction or interpretation of them given by 
others. 

Earl Granville closes the discussion by informing Sir 
Edward Thornton that “he did not, in the present cir- 
cumstances, think it desirable to protract the conver- 
sation ’’ with General Schenck. 





* We have been informed from an authentic source that, 
at the session of the Reichsrath, which followed the sale 
to France of munitions of war, taken from American arsen- 
als, it was proposed in the commission of foreign affairs, to 
suppress the appropriations for the mission to the United 
States. This was prevented by the intervention of Prince 
Bismarck, who, avowing that a casus belli existed, said, as it 
was unworthy of great nations to utter menaces without 
giving effect to them, Germany had no alternative but war 
or silence, and that, as it was not consistent with his policy 
to go to war with America, he requested that nothing fur- 
ther should be done in the matter. 
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There are other reasons for believing that the ‘“‘ three 
rules”’ will never be communicated to the other pow- 
ers. No conference can take place for the purpose of 
examining them without opening the door to the dis- 
cussion of the whole maritime law. In the answer of 
the British government to the proposition of Russia 
to take part in the conference of Brussels, it insists 
that the discussion should be limited to the objects 
of humanity in which it originated, at the suggestion 
of ‘‘ The Society for the Amelioration of the Condition 
of Prisoners of War.’’ England would not take excep- 
tion to the discussion of details respecting the opera- 
tions of war on land, which it may appear useful and 
practicable to consider, but she declares that she is 
firmly resolved not to enter into any discussion as to 
the rules of international law, regulating the relations 
of belligerents, and not to contract any new obliga- 
tion, or any new engagement of any kind with regard 
to general principles. 

The conference of Brussels proposes objects alto- 
gether different from the matter to which the rules of 
the treaty of Washington apply. That treaty refers 
to the relations between belligerents and neutrals, 
while the invitation to the conference of Brussels has 
been followed by the project of a code for war, regu- 
lating the conduct to be pursued by the belligerents 
themselves and the manner of making war on land. 
England, which had taken part in the convention of 
Geneva for wounded soldiers and in that of St. Peters- 
burg relative to explosive balls, had reason to believe, 
which is indeed indicated in the dispatch of Count 
Gortschakoff of the 30th of April, “that the projet 
which had been submitted to the examination of the 
cabinets was only a point of departure for the ulterior 
deliberations which might prepare the way for a gen- 
eral understanding.”’ 

The motive of the reservations made by England 
may be readily appreciated. Although only rules for 
war on land had been proposed, the discussions once 
entered upon might go far beyond the point indicated. 
England has never been willing to consider any modi- 
fication of maritime law, and she is opposed to every 
thing which could restrict her authority on the sea. 
We may well deduce from the spirit of the notes ex- 
changed between Russia and England that the latter 
power regrets the concessions which she made in favor 
of neutrals in becoming a party to the ‘‘ declaration ”’ 
of Paris of 1856, by which, among other things, she ac- 
knowledged the immunity of enemy’s goods on board 
of neutral vessels whilst neutral property in enemy’s 
ships was also protected from seizure. Unless torpe- 
does should accomplish a revolution in naval warfare, 
England will not again voluntarily enter on the discus- 
sion of maritime law in a European congress.* England 
probably believed, at the epoch of the declaration of 
Paris, that she would have for her concessions an 
equivalent in the abolition of privateering without ac- 
cording the immunity of private property, thus plac- 
ing the commerce of the whole world under the con- 





* That the concessions made at the congress of Paris 
were always unacceptable to the public sentiment of Eng- 
land, all the debates in Parliament from |the date of the 
* declaration’ to the answer of the Earl of Derby to the 
interpellation, on the 3d of July, 1874, of the Earl of Den- 
bigh, as to the conference of Brussels, will show. The lass 
(September) number of the (London) Law Magazine, which 
reached us since our letter was sent to Geneva, contains an 
article suggesting a return to the old British system of 
maritime law, while it deprecates any immunity from cap- 
ture of enemy’s property at sea, and condemns the conces- 
sions as to enemy’s property on neutral vessels made by the 
* declaration” of Paris. 





trol of her military marine. The United States have 
never consented to the abolition of privateering, and 
they will not do so as long as their vessels are exposed 
to be captured by vessels of the British navy, but had 
they acceeded to the ‘‘ declaration of Paris,” a single 
regulation giving to their merchant’s ships, which 
would otherwise have been privateers, the character of 
a volunteer navy, would have rendered the prohibi- 
tion illusory. This was done in our civil war, in which 
the blockade was principally maintained by vessels 
purchased or chartered from the merchant service and 
invested with all the prerogatives of ships of war. 
Moreover, after the first year of the war there were 
no confederate privateers. They had all become public 
ships.* 

England would prefer losing all the advantages of the 
“three rules’’ which have cost her fifteen and a half 
millions of dollars, than to accord the immunity of 
private property on the sea, a rule which was adopted 
by Prussia, Italy and Austria-Hungary in the war of 
1866, and by Germany in the first months of the war 
with France of 1870. Nor could she allow to be dis- 
cussed before an international assembly her rule of 
“indirect voyages,” which she maintains in spite of 
the law of blockade established by the treaty of Paris, 
the principles of which would limit the effects of a 
blockade to the operations of the vessels in the waters 
adjacent to the blockading port. This rule of “in- 
direct voyages,’’ according to which the right is as- 
sumed of seizing a neutral vessel going out of a neu- 
tral port bound for another neutral port (no matter at 
what distance from the blockaded port) on the suspi- 
cion that the cargo, after having been landed at a 
neutral port, would be afterward sent to a blockaded 
port, was, it will be recollected, invoked by the United 
States in the exceptional condition in which they were 
placed during the civil war. It is the rule which we 
successfully combatted before the mixed commission 
under the 12th article of the treaty of Washington in 
the case of the Circassian. And it is with satisfaction 
that we infer from the correspondence now before us 
that the government of the United States is disposed to 
return to those doctrines which it ever put forward be- 
fore the war of secession, and even to insist on the 
abolishing of commercial blockade. + 

In conclusion — it cannot be doubted that there is an 
end of the “three rules.’’ They are not in terms an- 
nulled between the two parties to the treaty; but this 
we may expect will happen on the first change in the 
administration at Washington. In no case will they 
be presented to the acceptance of the other powers, 
nor will they ever become an integral part of the law 
of nations, and no one can regret that rules growing 
out of the exigency of the moment, established, as 
Vernon Harcourt has well explained, by the electrical 
telegraph, will not enter into the law of nations and to 
transfer from belligerents to neutrals the expenses of 
wars to which the latter are strangers. 





*It would seem that Prussia, also, proposed, during the 
Franco-Prussian war, to have recourse to a volunteer navy, 
though, unlike the case of the American volunteer nayy, 
the owners of the merchant ships were to have an interest 
ip their vessels. By a decree of 24th of July, 1870, an appeal 
was made to ship owners to ginee their vessels at the dis- 

ition of the government. They were not to be employed 
n the capture of private property, but only against vessels 
belonging to the French government and they were to 
rewarded according to the rank and size of the vessels cap- 
tured or destroyed. 


+ See our essay on “ Belligerent and Sovereign Rights as 
regards Neutrals during the War of Secession,” 
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Qur opposition to the “three rules’’ does not arise 
from the considerations which have caused the nego- 
tiations between the two contracting parties for their 
presentation to the “great powers’’ to fail. On the 
contrary, since there no longer exists the right of vis- 
itation for the search of enemy’s property on board of 
neutral vessels, we are of opinion, as we have on sev- 
eral occasions stated, that the duty of prohibiting the 
exportation of materials of war and of arms by their 
citizens should be imposed on neutral governments, in 
exchange for the abandonment of the belligerent right 
of search for contraband of war, which now consti- 
tutes the only exception to the immuuity of neutral 
merchant vessels at sea. 

It is the interpretation which the tribunal of Geneva 
has accorded to the term “ due diligence” as it is found 
in the first and third rules which renders the rules un- 
acceptable. According to that interpretation ‘* due 
diligence ought to be exercised by the neutral govern- 
ments in exact proportion to the risk to which either 
of the belligerents may be exposed, from a failure to 
fulfill the obligations of neutrals on their part.’’ The 
neutrals are thus made to guarantee, in every case, 
the property of a belligerent, which may be within 
their jurisdiction, against the violation of their neu- 
trality by the other belligerents. 

Since the “three rules’’ have been put aside, the 
attention of publicists has been drawn from the con- 
sideration of the duties of neutrals to the relations be- 
tween the belligerents themselves, and while we render 
justice to the philanthropists, who make every effort 
to solace the sufferings of humanity, we may be per- 
mitted to doubt whether it is possible to mitigate the 
calamities arising from war, otherwise thau by causing 
war to cease altogether. Our friend and colleague, 
Mr. Hautefeuille, contends against the immunity of 
private property at sea, a proposition which, according 
to him, is directly contrary to the law of humanity. 
He even denies the principle of the rules, which is 
founded on the supposed fact that private property is 
inviolable on land —a proposition which, taken in its 
full extent, is very far from being true. 

* War,” says he, “is the most terrible scourge with 
which God can afflict the human race, but it is not only 
terrible by the number of men who succumb under 
the immediate blows of the enemy, but it iseven much 
more so by the consequences, perhaps less immediate 
but inevitable, which it brings with it. Nations suffer 
a great deal more frum these consequences than from 
the direct effects of war. In order that a war may be 
of short duration, it is necessary to leave to its opera- 
tions the fullest scope. War ought to be terrible in 
order to inspire nations and sovereigns with a great 
horror of it, because this horror may avert vain quar- 
rels and induce parties to be moderate in their pre- 
tensions, even when they are the most just. It isin 
that conviction that we have applauded all discoveries, 
all improvements, which in our times render weapons 
of war so murderous. These inventions, these im- 
provements, are really services rendered to humanity, 
because by making war more terrible they forcibly 
abridge its duration and consequently spare to bellig- 
erent nations immense sufferings.”’ 

Bluntschli, wishing to proscribe the employment of 
chain bullets in wars on land, and of red hot bullets 
and couronnes foudrvyantes in maritime wars, says, 
speaking of the convention of 1868: ‘‘ Russia has pro- 
posed to interdict explosible balls, but she has not ex- 
tended this prohibition to all explosible projectiles 





whatsoever.’’ See French edition of 1870, note to sec- 
tion 560. Im the German edition of 1873, section 558, 
a, he inserts, as a rule, the declaration of the Congress 
of St. Petersburg, which prohibits the employment of 
any projectile, of a weight inferior to four hundred 
grammes, which is either explosible or loaded with ful- 
minating or inflammable materials. In the commen- 
tary annexed to the article it is said ‘“‘the declaration 
refers only to musket balls and not to the great artil- 
lery projectiles, which are likewise explosible and make 
still more severe wounds. These are regarded as neces- 
sary to carry on war effectually.” 

Our illustrious colleague Heffter is more consistent, 
when he says “‘ the laws of war proscribe the use of in- 
struments of destruction which, with a single blow and 
by mechanical means, strike down entire masses of 
troops and reducing man to the role of an inert being, 
increase uselessly the effusion of blood. We cite the 
employ of cross-bar bullets (boulets ramés) in a battle 
on land, or red-hot bullets or cowronnes foudroyantes 
in a naval battle, projectiles which, with a single ex- 
plosion, annihilate ships with all on board of them.” 

The Prussian government had proposed to extend 
the application of the convention of St. Petersburg by 
a note of the 29th of June, 1868, according to which 
several other means of destruction were prohibited, 
but England was not disposed to consent to it. Her 
numerical weakness obliges her to rely principally for 
her defense upon the destructive weapons which she 
has invented, and upon the application of science to 
the discovery of others. 

We do not find any mention of torpedoes in any 
work upon international law. They possess all the 
qualities of the munitions of war interdicted by Heff- 
ter, whilst they furnish the best proofs of the wisdom 
of Hautefeuille’s principle as preventing by their de- 
structiveness all wars. It was two years ago that the 
** Admiral” of the navy of the United States, in ex- 
plaining in my presence, to my guest, Mr. Schleiden 
(formerly the Hanseatic minister to the United States 
and subsequently a member of the REICHSTAG), at the 
great naval station for the manufacture of torpedoes 
in this harbor, the manner of employing them, did 
not hesitate to declare that there could never be 
another naval battle. Our fleet, which blockaded the 
southern coast during the civil war, he said, suffered 
greatly from torpedoes, and if the confederates had 
brought them to their present state of perfection, the 
blockade would have been impossible. It is now 
known how to apply torpedoes at sea, and no vessel 
ever goes from our navy yards without being provided 
with them. 

The study of torpedoes forms an obligatory part of 
the jregular course of education of every American 
naval officer. 

We may ask of Germany, who owes to her torpedoes, 
imperfect as they were, the security of her coasts and 
the freedom of her ports from blockade during the 
Franco-German war, if it was not better for her to 
tolerate the injuries done to her by the sharpshooters 
and the inhabitants of the towns who armed them- 
selves in their own behalf for the defense of their 
homes, and for which the Prussian ordinance of 1813 
afforded a precedent, than to enter into negotiations 
to regulate anew the relations of belligerents to one 
another. Any such discussion might well place torpe- 
does in the same category with explosive balls, and in- 
duce the application to them of the principle advanced 
by their great publicist, Heffter, who, as we have seen, 
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objects to the employment of projectiles, which may 
annihilate by a single explosion a vessel with its whole 
complement of men. Torpedoes explain why we did 
not hear any thing of that great French fleet which at 
the commencement of the Franco-German war, it 
was vaunted was superior to that of Great Britain. 

We have seen it mentioned in some foreign news- 
papers that the United States have been invited to be 
represented in the conference. We have no other 
knowledge whether it be so or not. The American 
journals have not spoken of it and we have learned 
nothing on the subject from the department of State.* 

If the object before the congress had related to 
maritime law, America might have been obliged, look- 
ing to the propositions hitherto made by her, to take 
part in it. But as the programme referred ‘only to 
regulating armies on land, questions respecting which 
can scarcely become matters of practical application 
between us and the powers of continental Europe, it 
was, probably, thought expedient not to abandon our 
system, which nearly a century had sanctioned, and 
to expose ourselves to the embarrassments of foreign 
combinations. 

All that we have learned to the present time respect- 
ing the ‘“‘conference,”’ indicates that in abstaining 
from causing itself to be represented at Brussels, the 
American government has acted wisely. France and 
Austria, as well as England, have accompanied adhe- 
sion with reservations. Agreeing as we do with Rus- 
sia and Germany on maritime law, without regular 
armies and accustomed to depend on our citizen-sol- 
diers for the defense of our soil against invasion, we 
are not in a situation blindly to admit the superior 
right of an army of occupation and the illegality of 
popular resistance nor to accept without reserve a 
military code, notwithstanding its American origin, 
which was ‘composed with a view to a stateof civil 
war.+ 

I do not wish by what has been said to derogate from 
the merit of those philanthropists who devote them- 
selves to the mitigation of the evils of war. My ob- 
ject is to show that the cause of humanity can only be 
advanced by putting an end to waritself. And it is 
precisely to accomplish this result by good offices and 
arbitration that the efforts of publicists are now di- 
rected. 

It is to be remembered that there was a declaration 
made by the congress of Paris of 1856, that ‘‘ States 
between whom any serious difficulties should arise 
would, as far as circumstances would permit, before 
appealing to arms, have recourse to the good offices of 
a friendly power.’’ The declaration by itself did not 
go very far, but we only recollect one occasion, the 
case of Luxembourg, in which the principle has been 
invoked. The conference of Brussels might well pre- 
sent it anew to the ‘‘powers’’ as the most efficacious 
means of advancing the cause of humanity, while 
awaiting the accomplishment of your beautiful idea, 
‘The United States of Europe,” on the model of our 





*It is said in a telegraphic dispatch from Mr. Watson, 
British charge d’ affaires, to the Earl of Derby, dated Wash- 
ington, July 18, 1874: “The Russian government invited 
the government of the United States on the 8th inst., and 
again yesterday, to be represented at Brussels conference. 
The government of the United States have declined, on the’ 
ground of the lateness of the invitation.” 


+The Brussels conference, which was in session when 
this letter was written, adjourned before the meeting of the 
Institute. Its proceedings, which were in the interest of 
the conquerors, are not likely to be attended with any im- 
_portant results. 





Union, such as it existed in the minds of its founders 
and which, before our horrible civil war, I had flattered 
myself might be extended to the Universe. 

We do not believe that the suggestion, which we last 
year had the boldness to make, that the characters of 
the arbitrators, named by the litigant parties, whether 
it be that of judges or advocates, should be defined, 
has since lost its importance. As to the Tribunal of 
Geneva, it would be impossible to ascribe to the 
American and English commissioners any other furic- 
tions than those of advocates. One of them had been 
the minister of the United States in London dur- 
ing the whole period in which the reclamations had 
their origin, whilst the other announced that he re- 
garded himself, in some sort, as the representative of 
Her Britannic Majesty. This is a point properly open to 
discussion, and it will appear, according to the opinions 
expressed in the English house of Commons, even by 
members of the government, in referring to the value, 
which shouldbe attributed to the decision at Geneva as 
a precedent, that the functions of the commissioners 
were in no respect judicial. 

We may here refer, though it has not yet received 
the sanction of congress, to an expedient recently pro- 
posed, to diminish the occasions for international dis- 
putes arising from the private claims of foreigners — 
reclamations, which might otherwise become matters 
of diplomatic discussions, and on the failure of nego- 
tiations even give rise to war. 

It is an international principle universally recog- 
nized that a nation cannot have recourse to diplomatic 
means for injuries caused by another nation to its sub- 
jects, till it has exhausted all the modes for procuring 
redress afforded by the other State. It has been pro- 
posed to establish at Washington a tribunal to ex- 
amine the reclamations of citizens of foreign nations 
against the government. It is to be a permanent court, 
controlled by precedents, and for that purpose all its 
decisions, with the reason for them, are to be pub- 
lished. The judgments should be conformable to the 
law of nations; but after the decision is rendered 
there is still an appeal to the Supreme Court of the 
United States, which is the tribunal of last resort for all 
judicial discussions of federal competence. These judg- 
ments, it is true, would not be obligatory on foreign 
governments, but it is supposed that there would be 
few occasions in which they would be disposed to go 
beyond them. 

On the other hand, we are obliged to refer to a fact 
which has inflicted, if not a fatal, at least a very seri- 
ous blow, to the cause of arbitration. Perhaps there 
never was a matter relating to the competence of a 
tribunal which gave rise to so much dispute as the 
question between the British and American agents at 
Geneva, with respect to the so-called “* indirect claims.”’ 
This dispute almost cgmpromised the execution of the 
treaty. The United States interpreting, in their way, 
the article of the convention for the so-called Alabama 
claims, preferred reclamation having a national char- 
acter and assumed to be entitled to be indemnified : 

1. For losses caused by the transfer of vessels belong- 
ing to the American merchant marine to the British 
flag 

2. 


For the increased insurance arising from the fear 
of the confederate cruisers. 

3. For the prolongation of the war and the increase 

of the expense of the war thereby rendered neces- 


sary. 
England gave instructions to her agent to retire from 
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the commission if these reclamations continued to be 
maintained by the United States. We all remember 
the happy tact of the commissioners in anticipating 
the discussion of these points, by a declaration some- 
what out of the regular order of procedure, that these 
claims, according to the principles of international 
law applicable to such cases, cannot form the basis of a 
decree of indemnity or of the calculation of interna- 
tional damages. 

The arbitrators continued their task, in order to de- 
cide for which of the Alabama claims England was 
under an-obligation, according to the terms of the 
treaty, to pay indemnities. The acts of each of the 
confederate cruisers were discussed separately, and 
the obligations of England limited to those acts of the 
vessels explicitly indicated. The arbitrators decided, 
moreover, that there was no reason to accord to the 
United States any indemnity for the expense of the 
pursuit of confederate vessels, and in estimating the 
amount of the indemnity (fifteen and a half millions 
of dollars) for the ships and cargoes destroyed by the 
confederate vessels, for whose acts England was re- 
sponsible, the value of each vessel and cargo was separ- 
ately estimated and the sum awarded was the total of 
these losses. In this sum was included the amount 
paid by the insurers as making a part of the loss. The 
sum which Great Britain was to pay was neither in- 
creased nor diminished by the fact of an insurance. 
It has been maintained, however, in Congress that the 
United States are not subjected to any restrictions 
in the distribution of the indemnity by the decision 
of the arbitrators, but that they have a right to retain 
it in the treasury or to distribute it according to their 
own arbitrary will. 

In the reports of the committee provisions had been 
expressly made for the augmented insurance rejected 
by the arbitrators, while for the first time we believe 
in municipal law or in international discussions an ef- 
fort was made to deprive the underwriters of the title, 
with which they are invested in exchange for the pay- 
ment of losses for the property insured by them and 
after more than two years had intervened since the 
payment of the indemnity into the treasury, commis- 
sioners have been appointed to answer the demands of 
a portion of the claimants, not exceeding, it is under- 
stood, $3,000,000, while the board is at the same time 
prohibited to accord any thing to the insurers.* 

Although in no respects interested in any manner 
either for myself or for others in the fund in question, 
Ihave protested by all the means at the disposition of 
a simple publicist against the action of Congress, cal- 
culated as it is to give a fatal blow to the so much 
vaunted principle of arbitration. 

It was at this moment when Congress was violating the 
most sacred obligations of a trustee, by repudiating 
the best considered judgment that arbitrators were 
capable of rendering, that jthe senate passed a resolu- 
tion to recommend the adoption of arbitration, as a 
method just and practicable to terminate international 
differences and to cause war to cease, and that arbitra- 





* The terms of the act of June 1874, are: “ And no 
claim shall be admissible or allowed by said court arising 
in favor of any insurance company or insurer, either in its 
or his own right or as assignee, or otherwise, in the right of 
a person or party insu as aforesaid, unless such claim- 
ant shall show to the satisfaction of said court that during 
the late rebellion the sum of its or his losses, in respect to 
its or his war risk, exceeded the sum of its or his premiums 
or other gains upon or in respect tosuch war risks; and in 
case of any such allowance the same shal! not be greater 
than such excess of loss.” , 





tion ought to be considered as a suitable form of pro- 
cedure among nations. 

I have too long delayed speaking of matters which 
were specially confided to me. Distance and other ob- 
stacles have prevented my placing myself in corre- 
spondence with my colleagues of the committee upon 
private international law. I consequently do not 
know what subjects may be brought before the Insti- 
tute. You who had the goodness to afford me the 
opportunity to present in your learned Review in ad- 
vance, even of the third volume of my ‘ Commen- 
taire,”” my Study on Marriage, will recognize the im- 
portance of an international law to regulate that do- 
mestic contract. 

I will refer for the details of the history of marriage, 
to the monograph of which I have spoken. It is proper, 
however, to recall that monogamy in opposition to 
polygamy is rather the indication of the progress of 
civilization than a fact belonging to any particular 
dogma. Without derogating the least from the innu- 
merable benefits which Christianity has conferred, it 
must be admitted it is not entirely correct to attribute 
to its doctrines the abolition of polygamy. 

Polygamy was not only tolerated by the people 
chosen by God, as the depository of his laws and the 
precursor of Christianity, but it was authorized by 
the example of the patriarchs themselves. On the 
other hand, polygyamy'was not a legal institution 
either in Greece or Rome. With results almost iden- 
tical in the two countries monogamy existed in prin- 
ciple, and the union of a man and a woman by mar- 
riage constituted, as at the present time, the most im- 
portant of all contracts. Polygamy was from the 
earliest history altogether exceptional. 

We are not to suppose any derogation from the char- 
acter of vir and uxorin the existence, at the side of 
connubium of the concubinat, which may be assimilated 
to the quasi German marriage, recognized in our time 
as morganatic, or marriage of the left hand. The par- 
ties could not before the dissolution of the first union 
of this nature contract anew one. An inequality of 
condition or fortune was almost the only circumstance 
which distinguished concubinat from juste nuptie. 
In the one case, as in the other, no civil or religious 
ceremony was necessary to validate the contract. 

The Jews became monogamists, not by reason of any 
change in the rules of their religion, but from their 
obedience to the civil law of the countries where they 
resided, and polygamy exists still among them in those 
countries which do not forbid its practice. We do 
not even find a formal prohibition of it in the New 
Testament, unless it be in the exceptional case of a 
bishop. 

Marriage, as recognized in the christian countries of 
Europe and America, is not the same thing as the 
union between men and women which exist in coun- 
tries not christian, and the same motive which accords 
to foreigners residing in the Ottoman States, in China, 
Japan, and the other eastern countries, the privilege 
of carrying with them laws of their own country, and 
even administering justice for themselves is equally 
applicable to marriage. 

In christian countries it is acknowledged as a prin- 
ciple making an integral part of the law of nations, 
that marriage to be valid must be celebrated according 
to the law of the country where it takes place, whether 
the mere consent of the parties is sufficient, as is vir- 
tually the case in the United States, or it 1s necessary 
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to have the presence of a priest or the formal regula- 
tions of a civil law, are required to be followed. 

The christian church recognized from the beginning 
the fundamental principle of the Roman law, which 
declares that marriage results from the consent of the 
parties even without any formalities. In the apos- 
tolical constitution there is no nuptial benediction, 
though all other forms of prayer are spoken of. It is 
from the Council of Trent (1545 to 1563) that we are to 
date the religious marriage, and although the council 
pronounced anathemas against every one who denied 
that marriage was one of the evangelical sacraments, 
it was not willing to declare invalid marriages con- 
tracted without the ecclesiastical benediction, and it 
even exposed to excommunication those who should 
maintain that the marriage of the children of a family 
contracted without the consent of the parents was 
null. 

At the epoch of the edict of Trent it was univer- 
sally acknowledged by the common law of Europe that 
the mutual consent of the parties made a valid mar- 
riage. The decree was not and never has been ac- 
knowledged as obligatory except for Roman Catholics, 
and by them only as matter of religion, and even, ac- 
cording to the Papal bulls, the church held for valid a 
clandestine marriage of a Protestant with a Catholic, 
although it considered it a sin. 

The rule of the edict of Trent has force of law only 
by the promulgation of the ordinances of the different 
sovereigns whu adopted it. Consequently in the Span- 
ish and French colonies, where it was not published, 
as also in the English colonies, it never went into effect. 
The Council of Trent, although acknowledged by the 
Catholics, was never recognized by the government in 
France, but the royal ordinances prohibiting clandes- 
tine marriages went even beyond the council in the 
regulations relative to curates. The evangelical ordi- 
nances of Germany, though not refusing to marriage 
a religious character, did not acknowledge it as a sacra- 
ment. It was only at the end of the last century and 
at the commencement of the present that religious 
marriages assumed in Germany the character of an 
absolute necessity. It was not until 1843 that the 
House of Lords, as a tribunal of last resort, decided 
that according to the English common law marriages 
celebrated by an ecclesiastic ordained by a bishop are 
alone valid. 

The special legislations of Europe have not been in- 
spired by the civil or religious nature of this union nor 
by the desire to prohibit incest, but altogether by the in- 
terest of the privileged classes to prevent messalliances. 
As Sir James Macintosh well expressed it, ‘‘ Legislation 
of Europe on the subject of marriage has been a contest 
of patrimony against matrimony.’’ The natural con- 
sequences of this has been to re-establish in its most 
vexatious attributes the paternal authority of the Ro- 
man law, to substitute marriage of interest to mar- 
riage of inclination, and in one word, to subordinate 
all other considerations to that of social position. The 
edict of Trent, in declaring that the curate should 
celebrate the marriage, had explicitly in view to pre- 
vent marriages of children of good families without 
the consent of their parents. The ordinance of Blois, 
1579, contains most severe prohibitions against clan- 
destine marriages, and declares that the priest who 
celebrates them shall be punished as if accessory to a 
rape. During the century which preceded Lord Har- 
dewicke’s act of 1753, the Lords passed several acts to 
prevent clandestine marriages, that is to say, to pro- 





tect the aristocracy against the improvident marriages 
of their prodigal heirs, but these bills all failed in the 
House of Commons. 

Although as to the principle that a marriage must 
conform to the law of the country where it is cele- 
brated, all nations are agreed, it is otherwise with re- 
spect to another rule. In the United States and in 
England, a marriage which is not impeached for incest 
or expressly prohibited by the principles of the coun- 
try of the parties is recognized as valid if it is cele- 
brated according to the law of the place where it takes 
place, whether the parties are citizens or foreigners, 
and notwithstanding the absence of the formalities 
which might be required in their own country. Not 
only according to the French code, which is still the 
principle of the municipal law of several countries of 
Europe, but in the States whose institutions are based 
upon the common law of Germany, it is the established 
rule that there citizens carry with them their personal 
status of origin, while the conditions of marriage pre- 
scribed for the inhabitants of the country where the 
parties contracting marriage must be followed.* It 
thence happens that cases may occur where a person 
married in a foreign country, and who is bound by 
marital obligations in the country where the marriage 
is celebrated, has neither the rights or obligations of 
a married person in his own country, in consequence 
of having failed to observe the formalities prescribed 
by its laws. 

Neither England or France has any other law for 
the marriage of foreigners than those which equally 
apply to their citizens orsubjects. The English law has 
no provision on the subject of marriage of foreigners. 
In England such marriages, if they take place, come 
under the general law of marriage of the country. 
The regulations prescribed for the inhabitants of the 
country must be followed. Foreigners can have no 
dispensations as to residence or other conditions dif- 
ferent from those accorded to the English themselves, 
whatever may be the form of marriage that they 
adopt. 

It was declared at the time of the preparation of the 
French codes, in answer to the question of the First 
Consul, with respect to marriages of foreigners in 
France: ‘‘ Foreigners residing in France are subject 
to French laws.”’ 

The rule is the same in the United States. There, 
however, no previous residence is required. In Eng- 
land a residence from seven to twenty-eight days is 
necessary. In France a continuous residence of six 
months in the same commune is required to establish 
a matrimonial domicile. In Italy, according to the 
present code, and in Prussia, even before the new law 
of marriage, foreigners belonging to countries which 
have not registers of the etat civil were dispensed with 
fulfilling the conditions connected with it as to mar- 
riages which are required in the case of the inhabitants 
of the country. 

In the United States, although, as in Scotland for 
regular marriages the different States have made laws 
respecting marriage. These regulations have been in- 
terpreted as directory, the omission of which will not 
invalidate the marriage. The American jurispru- 
dence as to marriage is everywhere such as is de- 
clared in the act of the legislature of Massachusetts, 
where it is said: Section 22. ‘‘ When the fact of mar- 





* See our Commentaire Sur le Droit International, tom. 
ILL. p. 270-389. 
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riage is required or offered to be proved before any 
court, evidence of the admission of such fact by the 
party against whom the process is instituted, or of gen- 
eral repute, or of cohabitation as married persons, or 
any other circumstantial or presumptive evidence 
from whichthe fact may be inferred, shall be compe- 
tent.” 

In England, since Lord Hardewicke’s act passed in 
1753, there are minute regulations, the omission of 
which in some cases was absolutely fatal. The mar- 
riage, however, of an Englishman in Scotland, where, 
before Lord Brougham’s bill passed in 1846, neither a 
matrimonial domicile nor the presence of a priest or 
of a civil officer was required, was recognized in all 
the English tribunals. The English law always con- 
formed tothe principle that in the marriage of Eng- 
lishmen abroad, the only question that could arise in 
a litigation, was the conformity of the marriage with 
the country of its celebration. The royal commission 
of 1860 proposed the substitution to the several laws of 
England, Ireland and Scotland of one general law for 
the United Kingdom. According to the proposed bill 
no marriage, legal in other respects, celebrated in the 
presence of a minister of religion duly authorized or of 
any civil officer (registrar) could be declared null for the 
non-observance of the conditions intended to prevent 
clandestine or illegal marriages. The preliminary con- 
ditons relative to residence or consent of parents to 
the declarations required of the parties were only to 
be directory. The infraction of these provisions by a 
minister of religion or civil officer of the State or any 
other person, was to be a misdemeanor, not a felony. 
Parliament has done nothing to carry out this proposed 
legislation. 

The articles of the French code relative to the con- 
sent and advice of parents, actes respectueux, are ex- 
pressly based upon the edict of Henry II of 1556 and 
the ordinance of Louis XIII of 1639, and they even go 
beyond them, for the old French tribunals exercised the 
power of dispensing a favor of minors of the consent of 
parents, if they refused it from bad temper and the 
injustice of the refusal was evident. Such is now the 
rule everywhere else on the continent of Europe, 
where the consent of parents is required, except in 
Belgium, and it is only in France and Belgium that the 
actes respectueux are required. In these two countries 
there is no way of contracting a marriage against the 
will or caprice of a father by a male under twenty-five 
years of age or by a female under twenty-one. Since 
the abolition of civil death for crime in France, the 
veto has been reserved to a criminal condemned to 
hard labor for life (travaux forcés), although this is the 
only civil act that remains to him. 

To obviate the inconvenience of foreign legislations 
in the case of marriage, notwithstanding the principle 
that a State cannot exercise any jurisdiction, civil or 
criminal, in the territory of another State, some States 
have provided the means of celebrating marriage even 
in monogamous countries through the intervention of 
consuls and diplomatic agents. As to marriages in 
countries not christian, where the exterritoriality of 
the Francs is recognized, the validity of such acts is 
unquestionable. It is to such exceptional cases that 
the consular act of the United States fully applies, 
and such, in principle, should be the rule as to mar- 
riages in similar acts of other countries. 

In the report of the commissioners of 1866 on mar- 
riage, several cases are cited where, according to the 





English consular act of 1849 (the act which provides 
for marriage between British subjects in christian 
countries, where marriages between Protestants can- 
not be celebrated), have been regarded as null, espe- 
cially is it so in Spain, in Belgium and in France. 
Even when the two parties are British subjects, ac- 
cording to our colleague, Westlake, citing the decision 
of an English court, ‘‘ These marriages have only the 
validity of a collateral contract of marriage which 
they derive before the English tribunals from the 
sanction that parliament has given them.”’ Although 
the Code Napoleon has provided for marriages cele- 
brated in foreign countries, according to the forms 
used in those countries, provided the provisions of the 
Code are not contravened, the French consuls basing 
themselves on the general provisions of the 48th arti- 
cle of the Code respecting the reception of all acts of 
the etat civil of Frenchmen in foreign countries, claim 
the right of celebrating marriages, when both the par- 
ties are French. 

It has also been attempted to base the celebration of 
marriage on the supposed right of exterritoriality of 
ambassadors and foreign legations, and notwithstand- 
ing the repeated decrees of the tribunals that this ex- 
territoriality does not extend beyond the members of 
the legation nor to matters which do not affect the 
minister’s functions, we see every day announced mar- 
riages at the English and American legations in Paris. 
The instructions of Mr. Cass, issued while he was Sec- 
retary of State, have never been revoked. They are 
found not only in’'Lawrence’s Wheaton, but also in 
the spurious edition by Dana, who has borrowed them, 
as well as his other annotations, from our work. 

By these instructions American ministers are di- 
rected that ‘ although the principle of exemption from 
the government of the country, where a foreign min- 
ister is accredited, protects his person and his domi- 
cile from all interruption, it does not carry with it the 
power to exercise any authority civil or criminal, and 
an obligation contracted at the residence of the min- 
jster of the United States at Paris, contrary to the 
laws of France, cannot become valid, when the parties 
are found in the United States. It will scarcely be 
maintained that the laws of each of the States and 
Territories are operative in the residences of all our 
ministers abroad, whatever position may be taken as 
to the laws of the United States or to any portion of 
them. If this be so, it is difficult to perceive whence a 
foreign minister derives the power to celebrate a mar- 
riage, which shall not only be valid in each of the 
States, but which shall be free from any doubts as to 
the rights conferred by it, whatever State legislation 
may exist on the subject; nor why his interference 
with marriages stops at their celebration and does not 
extend to their dissolution, legislation in both cases 
being equally wanting.” 

Mr. Cass had already indicated his convictions on 
this subject at the time of his residence, as minister 
at Paris, on the occasion of the marriage of his own 
daughter with the American secretary of legation. 
The secretary having been appointed by the president, 
with the consent of the senate, enjoyed in his own 
right all the immunities of a foreign minister, and it 
could not be doubted that the daughter of the minis- 
ter was one of his own family. Nevertheless Mr. 
Cass did not consider the marriage of these two per- 
sons in his own hotel. as sufficient, but after taking, as 
we have been informed, the advice of the most emi- 
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nent French lawyers, he obliged them to be married 
at the mayoralty and to fulfill all the formalities re- 
quired of a French citizen by the Code Napoleon. 

In the appendix to the report of the royal commis- 
sion on marriage, of which we have spoken, are to be 
found several instructions of the English government 
to its ambassadors in Paris, concerning marriages cele- 
brated in the hotels of its ministers. The ambassadors 
are instructed to advise the persons who might de- 
sire to celebrate their marriages at the embassy to be 
married previously according to the forms legally au- 
thorized in France, and bya circular of the foreign 
office, of the 28th of February, 1867, instructions were 
given to the English diplomatic agents to inform the 
persons who desired to marry at the embassies that 
marriages thus contracted were not necessarily valid 
beyond the possessions of Her Majesty. 

We find the following evidence of Mr. Hammond, 
under secretary of State, in the same report: “I un- 
derstand,” said he, “that when a Russian lady and 
gentleman are married in London, in whatever form 
the marriage takes place, the precaution is taken of 
getting the registrar to be present. This is certain 
that no marriage ever took place in the French am- 
bassador’s chapel or in any of the French consul’s 
offices. The Prussian secretary said to me that these 
ambassadorial marriages had the countenance of the 
law of England, but there was no such thing known 
on the continent as ambassadorial marriages. Stran- 
gers who come to England comply with the lez loci.’’ 

There is a motive for the English to marry at the 
hotel of their embassy which does not exist as to 
Americans. There are no restrictions in any of the 
United States,unless it be for incest or analogous causes 
which would make a marriage there, however irregu- 
lar, void. There is nothing in the English act of 1823 
which can prevent the two parties going to the Eng- 
lish embassy and there being married without any 
questions being asked or any proof of their right to 
contract marriage. And it is for this reason that the 
English who, since the act of 1856 in relation to Scot- 
land has put an end to Gretna Green marriages, can- 
not fulfill the conditions of their own marriage act 
nor comply with the laws of France, have recourse to 
the embassies. 

I have only to add asingle word as to the other means 
sometimes vainly resorted to, especially by Americans, 
to obviate the inconvenience of following the laws of 
the country where the marriage is celebrated. Some- 
times, a priest or minister of religion, who happens to 
be in Europe, without regard even to the minister or 
consul, celebrates the marriage of his compatriots, or 
it may be of an American with a foreigner, giving them 
the nuptial benediction according to the usages of his 
own country. 

In all cases the marriage ceremony, or any other act 
performed in violation of the sovereignty of a country 
is void. But, if a marriage is celebrated in France or 
Belgium, contrary to law, the ecclesiastic is exposed 
to severe penalties. 

The penal code of France punishes for the first act by 
a fine, for a repetition of it by imprisonment from two 
to five years, and in case of a further offense, every 
minister of religion, who shall perform the ceremonies 
of areligious marriage without being thereto authorized 
by an act of marriage, previously received by the offi- 
cers of the etat civil, shall be condemned to detention, 
that is to say, to confinement in a military prison from 
five to twenty years. 





The return to the ancient law of Europe, as it existed 
before the council of Trent, which regards marriage as 
a civil contract, not affected by religious ceremonies, 
has done a great deal to remove the obstacles to the 
assimilation of the legislations of different countries, 
and to induce all the nations to recognize contracts of 
marriage wherever made, as obligatory everywhere. 
In all the principal States of Europe, civil marriage has 
been made optional, and in Prussia, as well as in 
France, and the countries which have adopted the 
principles of its Code, it is obligatory. 

The German Reichsrath has invited the chancellor 
to propose a law which would make civil marriage in 
all cases obligatory throughout the empire. With civil 
marriage the disabilities arising from inequalities of 
rank have disappeared. In France, marriage, if the 
prescribed conditions, sufficiently difficult it is true to 
fulfill, are followed, is alike open to all citizens. The 
law of the confederation of Northern Germany, passed 
in 1868, makes us acquainted with the impediments 
which, till that time, existed to marriage in conse- 
quence of the systems then in force in the different 
States, and it may well be supposed that it was these 
regulations that so frequently induced the substitution 
of a prolonged ‘“ Verlibniss’’ to a regular marriage. 
A Prussian law of 1869 removed the prohibition of mar- 
riage for inequality of rank, and rendered valid the 
marriages forbidden by the Landrecht, without requir- 
ing them to be celebrated anew. 

I have never expected that a Code of International 
Law, providing for all the contingencies of peace and 
war, could be at once and instantaneously created. I 
have always been of opinion with Savigny, who op- 
posed, in 1814, the projet of Thibault to make a general 
Code for Germany, that much preliminary work was 
necessarily required for a Code which should reconcile 
different systems of jurisprudence. Savigny main- 
tained that the special role of his epoch was to collect 
the materials of which posterity might avail itself. 
We have now in the Codes of United Germany the 
fruits of these studies. 

Such were not only my views when I took part with 
Twiss, Westlake and other eminent publicists in 1869, 
in the meetings of the committee, named by the British 
National Association for Social Science, to prepare a 
Code of International Law, and which then appeared 
to receive the general assent; but I expressed myself 
in the same sense in my answer to the proposition, 
made to me to unite in the invitation, addressed 
through the medium of the secretary of the late Peace 
Society to the publicists of Europe, to meet at Brus- 
sels last year. 

The fate of the ‘‘ three rules’’ may well justify my 
reserve. Every international rule should first be pre- 
ceded by the conformity respecting it of the legislation 
of different States, and be sanctioned by international 
conventions. When that end is attained, to proclaim 
such a Code would not be to make new laws, but to an- 
nounce those which exist already. 

Iam not ignorant of the advantages which the civil- 
ized world has derived from the works of the learned 
jurists, who are regarded as the authors of the Interna- 
tional Code, as well as from those of Pothier and his 
predecessors, without which it would have been im- 
possible to compile the Napoleon Code. I should, also, 
be very ungrateful if I did not refer to the works of 
the English philanthropist, Jeremy Bentham, whose 
intimate acquaintance I enjoyed during my residence 
in London, and who did me the honor, more than 
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forty years ago, to enroll me among his disciples. No 
one has done more than Bentham to advance the cause 
of codification, by exposing defects arising from the 
existence of an unwritten law, which makes the judges 
the real legislators of a country, instead of confining 
them to their judicial functions of expounding existing 
laws. The works of Bentham are an inexhaustible 
source of jurisprudence, and Romilly, Brougham, and 
the reformers, who succeeded them, have all acknowl- 
edged their obligations to him. 

Bentham, the first jurist of his time, proposed alike 
to the Emperor of Russia, to the President of the 
United States, and to other American officials gratui- 
tously to make a Code for the use of their respective 
countries. The proposition, however, though respect- 
fully received was never accepted. If such was the 
case as regards a Code prepared by Bentham, assured- 
ly no living publicist can have reason to be offended, 
because a minute study of his work is required, before 
substituting it for the laws in existence from the most 
remote antiquity. 

We have reason to be surprised that the treaties, con- 
cluded from 1868 to 1874 by the United States, with the 
German States, Belgium, England, Austria, Hungary, 
Sweden and Norway, and other countries to induce 
the recognition of the right to change one’s nationality 
have not provided for the means of legislating mar- 
riages between citizens of different countries — 
marriages, the number of which must increase in 
consequence of the very cosmopolitan principles, which 
these treaties establish and of which the abolition of 
the droit @ arebaine appears to be almost an inevitable 
consequence. 

We are not ignorant of these difficulties of forming 
auniform Code entirely based on systems so different 
as to those to which the English common law and the 
ancient Roman law have given rise; but is it not pos- 
sible to render the laws of marriage and succession the 
object of treaties similar to those respecting naturali- 
zation, which have been the recent subject of discus- 
sion? 

A few years ago, the attention of the department of 
State was directed to the regulation of marriages by 
convention with some of the German States, but failed 
at the time the projet of convention was prepared by 
the experienced statesman (Mr. Bancroft Davis), to 
whom the interests of the United States at the court 
of Berlin have recently been confided, from his talents 
and industry we may expect results in this matter, 
most beneficial both to Germany and the United States. 

Accept, my dearand honored colleague, the renewed 
assurances of my highest regard and esteem, 

W. B. LAWRENCE. 


Nortse.— Since the date of the preceding letter, the point 
as to marriages at American legations would seem to be 
settled, so far as the Department of State is concerned, by 
the “personal instructions to diplomatic agents of the 
United States in foreign countries,” which have been (De- 
cember, 1874) recently revised. 

In these instructions, the minister in case of an applica- 
tion to have a marriage performed in the legation and in 
his presence, is directed “to inform the parties making the 
application that it is the opinion of the Department that a 
ceremony of marriage, performed within the precincts of a 
legation, may, nevertheless, be deemed to be performed in 
the country within which the legation is situated, and, there- 
fore, ought in all respects to comply with the requirements 
of the laws of that country, in order to insure its validity. 
Whenever any application is made for the use of the lega- 





tion for such a purpose, it will be the duty of the principal 
diplomatic representative to inquire whether the parties 
may lawfully marry according to the laws of the country in 
which the legation is situated; and whether the proper 
steps have been taken to enable the marriage ceremony to 
be legally performed according to such laws. If either of 
these inquiries should be answered in the negative, it will 
be his duty to inform the applicants that he cannot permit 
the ceremony to be performed in the legation and to ex- 
plain to them that there might be grave doubts respecting 
its validity, even though it should be performed within the 
precincts of the legation.” 

Referring to the statute, which provides for the authenti- 
cation of marriages before American consuls, “ between 
persons who would be authorized to marry if residing in the 
District of Columbia,” the instructions add: “ But if the 
applicant may lawfully marry according to the laws of the 
country, and if the proper steps have been taken to enable 
the ceremony to be legally performed, then the diplomatic 
representative should inform them that if they desire to 
have the ceremony performed also under the laws of the 
United States, it would be necessary to have the principal 
consular officer of the United States present, and he should 
give them an opportunity to have such officer present, if 


they desire it.’’ 
———p>__ 


A decree has been issued in Spain suspending the 
jury system. —— The Chicago Bar Association held its 
first annual dinner on the evening of the 30th ult.; 
and from the reports of it that we have received, we 
believe it to have been an unusually happy affair. —— 
Ledru Rollin, whose death recently occurred in Paris, 
was known on this side of the ocean chiefly as a com- 
munist and journalist; but he was beside these an 
advocate of considerable character at the French Bar. 
In 1830, and only two years after his admission to the 
Bar, he won a considerable reputation by a paper on 
the proclamation of martial law in Paris, and he 
became the principal advocate of most of the Repub- 
lican conspirators prosecuted under Louis Philippe. 
In 1837 he assumed the editorship of the Jowrnal du 
Palais, a leading law journal, and occupied that posi- 
tion for ten years. He also superintended the publi- 
cation of several works on jurisprudence, and afterward 
filled the position of chief editor of Le Droit, a daily 
law journal. In 1846 he abandoned the law for politics 


A curious incident is recorded in the Gazette des 
Tribunaux as having occurred at the sitting of the 
Assize Court of the Seine, France, on the 27th ult. 
The jury brought in a verdict of guilty with extenu- 
ating circumstances against a prisoner charged with 
indecent assault. This result was obviously wholly 
unexpected by his counsel (M. Daniel), who manifested 
great astonishment, and forthwith wrote out, read and 
deposited in the office of the court a paper, in which 
he stated that the charge having been abandoned by 
the public prosecutor, he, as the prisoner’s counsel, 
had not thought it necessary to do more than address 
a very few words to the jury; that under these circum- 
stances the prisoner had not been properly defended, 
and he concluded by praying the court to make a de- 
claration to this effect. The judges retired to consider 
the question, but speedily returned into court, and the 
president said that doubtless the prisoner’s counsel 
had presented all the observations which he thought 
necessary in the interest of his client, and the court 
must decline to assent to a motion founded solely on 
the inadequacy of a defense to which every latitude 
had been given. The prisoner was then sentenced to 
two years’ imprisonment. 
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CURRENT TOPICS. 


It seems that the degree of Doctor of Laws in 
Great Britain is no more a legal degree than it is in 
this country. And forthe great majority of those 
who receive this degree, a doctorate of science or 
literature would be more appropriate. The degree 
of Bachelor of Laws in Great Britain has even less 
significance than it has here. No one is admitted to 
the examination for that degree unless he has taken 
a degree in arts. The consequence is that very few 
students apply for the degree of Bachelor of Laws. 
It is now proposed to institute another degree in the 
British universities —the degree of B. L. or Bache- 
lor of Law which shall be purely a legal degree. 
Of course, a certain amount of knowledge is neces- 
sary as condition precedent. An examination must 
be passed in Latin, and in Greek or a modern lan- 
guage, in mathematics, logic, and moral philosophy. 
Academic degrees, as a rule, have little importance 
in this country and most men who possess them are 
either above them or below them — they either are 
great enough to regard their degrees as trifles or are 
small enough to look on their degrees as stepping- 
stones. But so long as they are conferred by our 
institutions of learning, we insist that they should be 
conferred with some attention to propriety. And 
we believe that some substitute ought to be had for 
the doctorate of laws, and that no person should re- 
ceive this degree until he is thoroughly conversant 
with law as a science. Universities and colleges 
without a law faculty ought not to be allowed to con- 
fer the degree of LL. D. Let them, instead, bestow 
their doctorates of science, of literature, of philology, 
of medicine, of divinity. 

The Bar Association of New York city held its 
annual election on Tuesday evening, and re-elected 
Mr. Evarts, President of the Association. Among 
the vice-presidents we notice Governor Tilden. 
The corresponding secretary is William Allen But- 
ler. The first work of the Association in entering 
on the new year was to adopt a resolution instruct- 
ing the committee on law amendments to see that 
the amendments to the law of evidence in relation 
to disputed writings, suggested by the association, 
be brought to the attention of the legislature. This 
association has great possibilities, and by virtue of 
its location, numbers, and professional standing, 
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ought to exercise a vast influence on the profes- 
sional interests of the country. The past action 
of the Association is not such asto imake us san- 
guine as toits future usefulness. There seems to 
be a lack of unity of purpose, of compact organiza- 
tion, of enthusiasm, of earnest endeavor toward re- 
form. If this body intends to perpetuate its exist- 
ence it should arouse to the demands of the times 
and furnish better guaranties, than ever before, of 
its earnest and wide endeavors to secure, not only 
professional organization, but also legal reform. 
The Association cannot, consistently with its self- 
respect, descend to such petty action as was at- 
tempted to be foisted on it at its last meeting, 
in relation to the Supreme Court Reports. It can- 


not afford to be made the tool of disappointed 
committee-men and publishers. 


A writer in the American Law Review, in treating 
of the ‘‘ Proposed Codification and Reform of the 
International Law,” states that ‘‘no appreciable 
effect for good or for evil would be produced upon 
nations or their populations ” by the formation of a 
Code. The writer denies ‘‘that the Code would 
have the slightest tendency to alter the existing re- 
lations of States with each other, to restrain their 
ambitions, to lessen the occasions or diminish the 
evils of war, or to introduce an era of universal 
peace.” This is only another illustration of the ex- 
ceeding diversity of the views which are held upon 
this stupendous subject. We apprehend, however, 
that the writer of the article referred to does not 
take into consideration the force which written or 
codified law possesses, when it is the true expression 
of the unwritten law. It is admitted, on all sides, 
that if an international Code or complete treaty does 
not express the true international legal conditions, 
nothing of consequence would result. But it is an 
axiom of legal philosophy that when the indefinite 
and vague rules of law are gathered up and expressed 
in positive form, then there attaches an additional 
force and authority. We deem it incontrovertible 
that if the unwritten international law could be truly 
and exactly expressed in the form of a Code, that 
the relations of nations would be largely and per- 
ceptibly influenced thereby. The great question for 
solution is as to the method of codification. 


The article on the Codification of the International 
Law in the American Law Review, upholds the posi- 
tion of the United States with reference to the Brus- 
sels conference and also condemns the action of the 
International Code committee in New York, in 
adopting resolutions urging our government to take 
part in the proposed congress at St. Petersburg. 
Mr. Lawrence in his letter to the institute at Ghent, 
published in this journal last week seems to think 
our government acted wisely in abstaining from the 
Brussels congress. It seems, however, that our 
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government declined ostensibly on the ground that 
Russia’s invitation came too late. We cannot con- 
sider that it would do any harm for our government 
to be represented at the next congress—if it is in- 
vited. If war cannot be entirely prevented — and 
we do not believe it can be abrogated at the present 
—we should, at least, endeavor to mitigate its 
rigors and enter heartily into any buna jide schemes 
for the codification of the rules of warfare. The 
sentiment of the world in reference to a modification 
of warfare must find some organ of expression. If 
governments can be induced to take action in the 
matter and put the official seal on the reform, we 
must affirm that substantial and permanent good will 
be accomplished. The idea that nothing should be 
done until we can absolutely abolish warfare, is con- 
trary to all history of progress, and is a destructive 
principle in reform. On general grounds, we would 
say, let our government lend its sanction to the con- 
gress at St. Petersburg, if practicable. 


On the 24th day of November last, the Justices of 
the Supreme Court met in Convention in the city 
of Albany, and revised the rules of court pursuant 
to the statute. Mr. Justice Miller, recently elected 
by the Democrats to the Court of Appeals, was the 
chairman of the meeting, and to him the MS. of 
the revision was intrusted. We suppose that in the 
ordinary course of well-conducted human events the 
amendments would have been filed at once, or 
speedily, in the office of the Secretary of State, but 
it has so fallen out that they have come (probably 
on their way to the Secretary’s office) into the 
hands of a Democratic politician, who is also a law 
book publisher, and who has printed them in a 
pamphlet and has them on sale. It is proverbially 
good to have a ‘‘friend at court” and it seems also 
to be at times desirable to have a friend in court. 
We are bound to say, however, that the aforesaid 
publisher has produced a very creditable edition of 
the rules, the only thing lacking being a reference to 
the later cases; for instance, under rule 85, Banks v. 
Banks, 2 N. Y. Sup. 483, is not cited, nor under 
rule 73 is a reference made to White v. Coulter, 3 N. 
Y. Sup. 608. 


The amendments are neither numerous nor im- 
portant. The rules as to admissions to the bar are 
made to conform to the rules and regulations pre- 
scribed by the Court of Appeals; a clause has been 
added to rule 6, requiring a copy of the rule to be 
indorsed upon an order of arrest before its deliv- 
ery to the sheriff; by rule 7 the papers used on 
non-enumerated motions are to be specified in the 
order ; by rule 8 attorneys are not to be sureties 
on bonds or bail ; by rule 15 an attorney may be 
changed upon application of the client ; by rule 23 
one not a sheriff serving a summons is required in 
his affidavit of service, to state ‘‘ his age or that he is 





more than twenty-one years of age, when, and at 
what particular place, and in what manner he served 
the same;” by rule 26 ‘‘letter-press” copies of 
papers are tabooed; waivers are not to apply to 
papersfor the court and attorneys are to mark in 
the copy of pleading, furnished for the court on a 
trial, the parts claimed to be admitted or contro- 
verted by the succeeding pleading ; by rule 29 on 
making a motion the service and filing of an affida- 
vit of merit must be shown by affidavit ; by rule 30 
affidavits to obtain extension of time to answer or 
demur must state previous extensions, and the date 
of issue is placed at twenty days from service of 
complaint ; by rule 31 it is made a contempt to 
apply, on the same facts, for an order once refused ; 
by rule 41 the testimony taken by an official steno- 
graphic reporter may be inserted as evidence in 
the case subject to amendment. Rules 43 and 
44 are somewhat amended; rule 45 is new and 
provides for the dismissal of complaints, in the first 
district, on motion of defendant when younger is- 
sues are first tried. By rule 47 agreed cases sub- 
mitted under §372 of the Code and appeals from 
final orders and decrees of surrogates are added 
to enumerated motions; by rule 48 appeals in 
non-enumerated motions are to be placed separately 
and to be first called; by rule 50 the parties are 
required to furnish five copies of the papers to 
the court ; the plaintiff is to furnish the neces- 
sary papers on an agreed case; on non-enumerated 
motions printed copies of the papers and points are 
to be furnished the clerk, and to be exchanged by 
the parties ; by rule 52 the cases and points are 
required to be uniform in size. On appeals from 
orders and non-enumerated motions but one counsel 
ona side is to be heard, and that only fora half 
hour, except on special order. There are also two 
or three amendments relating to references in 
actions fordivorce. In connection with the rule on 
cases and points, we should have been glad of a 
rule requiring attorneys to always insert the title of 
cases cited, and to adopt a uniform and civilized 
method of citation of reports. 


Judge Bedle, of New Jersey, has taken his final 
leave of the bar of Hudson county, preparatory to 
his inauguration on the 19th inst., as Governor. 
This excellent judge passes from the juridical 
bench to the gubernatorial chair with the mingled 
regrets and congratulations of the profession. 
The canvas was conducted with great moderation 
by Governor Bedle, and was a remarkable instance 
of the possibilities of combining the candidacy for 
a political office with the tenure of a judicial 
office. Had he resigned his judgeship on receiving 
the nomination for Governor the ends of propriety 
would have been subserved. But in his own esti- 
mation and that of his friends it was better to 
hold on to one office until he was sure of another, 
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NOTES OF CASES. 


In Thorn v. Mayor, ete., of London, 31 L. T. N. 
§. 455 the court of exchequer made the following 
important decision: A contractor who, having seen 
plans and a specification of a proposed building, 
and its mode of construction, prepared by the engi- 
neer of the persons desirous of having it erected, 
renders and contracts with such persons for the exe- 
cution and completion of the work, according to the 
terms of such plans and specification, on the faith 
of their being accurate and sufficient for the pur- 
pose, and without previously ascertaining for him- 
self whether or not the work could be done in the 
manner thereby specified, cannot, when it afterward 
turns out, in the course of the work, to be imprac- 
ticable to perform it in the specified way, and an 
alteration in the mode of construction is therefore 
necessarily made by the engineer, maintain an 
action against the persons with whom he so con- 
tracted, to recover compensation for the extra ex- 
pense and loss of time incurred by him in complet- 
ing the work according to such alteration, inasmuch 
as there is no implied warranty on their part that 
the work could be executed in the manner origi- 
nally prescribed by the plans and specification. 
This case is unique in its character and will 
doubtless form a precedent. The general rule is 
that where alterations are ordered to be made they 
are to be paid for as extras See Aiken v. Blood- 


good, 12 Ala. 221; Dubois, v. Del. & Hud. Canal 
0o., 4 Wend. 285; Hayward v. Leonard, 7 Pick. 181; 


Wheeden v. Fiske, 50 N. H. 125; Marsh v. Rich- 
ards, 29, Mo. 99 ; DeBoom v. Priestly, 1 Col. 206 ; 
MeCelland v. Linder, 18. Tl. 58; MeCormick v. Con- 
nolly, 2 Bay, 401. 


In Pittsburg, etc., R. R. Co. v. Pillow, 7 Leg. 
Gazette, 13, the Supreme Court of Pennsylvania de- 
cided that where a passenger, on a railroad car, lost 
an eye through the quarrel of drunken men the com- 
pany was liable to the injured passenger. The de- 
cision proceeds on the ground that carriers of passen- 
gers are just as liable for the misconduct of fellow- 
passengers, as they are for the mismanagement of 
the train. It is the duty of the company to main- 
tain order; and if they are negligent in this respect 
and injury results to a passenger they are liable. In 
Railway v. Hinds, 53 Penn. St. 512, a passenger’s 
arm was broken in a fight between drunken persons, 
and the company was held liable because the con- 
ductor did not stop the train and endeavor to expel 
the disorderly persons.. In Godderd v. Railroad Oo., 
57 Me. 202; 8. C., 2 Am. Rep. 39, it was said that 
the carrier ‘‘must not only protect his passenger 
against the violence and insults of strangers and co- 
passengers; but, a fortiori, against the violence and 
insults of his own servants.” In Flint v. Norwich, 





ete., Transp. Co., 834 Conn. 554, it was held that it 
is the duty of passenger carriers to repress all dis- 
orderly and indecent conduct in their cars, and that 
persons guilty of rude or profane conduct should at 
once be expelled. In Putnam v. Broadway, ete., R. 
R. Co., 55 N. Y. 108, the principle of the foregoing 
cases seems to have been sustained; but it was held 
that where there was nothing in the condition, con- 
duct, appearance or manner of the passenger from 
which it could be reasonably inferred that he was 
about to make an attack on a fellow-passenger, the 
company was not liable for a sudden attack on a 
passenger. It is not the duty of the conductor to 
remove a drunken person who is not disorderly or 
offensive, or who remains quiet after admonition 
from the conductor. 


The provisions of the Federal statutes providing 
for a removal of causes under certain circumstances 
from the State to the Federal courts have given 
rise to a number of conflicting decisions in the 
state courts. These decisions we have from time 
to time noted, and need not now refer tothem. The 
Supreme Court of the United States has, however, 
recently settled some of the disputed points, as, for 
instance, in the Sewing Machine cases, 18 Wall, 553, 
that an action upon a contract by a plaintiff, who 
was a citizen of the State in which the action was 
brought against two defendants, who were citizens 
of other States and a third who was a citizen of the 
same State as the plaintiff, was not removable to the 
Circuit Court under the act of 1867 upon the peti- 
tion of the two non-residents. The court has just 
passsd upon another point of much doubt, in Van- 
neoar v. Bryant. The following extract from the 
opinion will fully illustrate the decision: ‘*The 
transfer was also properly refused for another rea- 
son. The act authorizes the petition for removal to 
be filed ‘at any time before the final hearing or 
trial of the suit.’ The hearing or trial, here re- 
ferred to, is the examination of the facts in issue. 
Hearing applies to suits in chancery and trial to 
actions at law. In Jnsurance Co. v. Dunn, 19 
Wall.—. it was held, that after a motion fora new 
trial had been granted, a removal might be had. 
But after one trial the right to a second must be 
perfected before a demand for the transfer can 
properly be made. Every trial of a cause is final 
until, in some form, it has been vacated. Causes 
cannot be removed to the Circuit Court fora re- 
view of the action of the State court, but only 
for trial. The Circuit Court cannot, after one trial 
in a State court, determine whether there shall be 
another. That is for the State court. To authorize 
the removal, the action must, at the time of the 
application, be actually pending for trial. Such 
was not the case here.” 
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LIABILITY OF JUDGES FOR JUDICIAL ACTS. 

We are indebted to the courtesy of Mr. William 
Henry Arnoux, of counsel for Edward Lange in his 
action against Judge Benedict, for a copy of the 
opinion of Judge Van Brunt, overruling the defend- 
ant’s demurrer. We re-stated the facts upon which 
this action was founded, and gave a short extract 
from this opinion, in our last issue. The case, how- 
ever, is of such novelty and importance, that we 
have deemed it worth while to give a brief review 
of the authorities cited, and the principles enunciated 
in Judge Van Brunt’s excellent opinion. 

The court concede that, as a general rule, judges 
of courts of superior or general jurisdiction, acting 
under color of jurisdiction, are not liable to civil 
actions for their judicial acts, even when such acts 
are in excess of their jurisdiction and are alleged to 
have been done maliciously or corruptly. But they 
draw a distinction between excess of jurisdiction and 
the absence of jurisdiction over the subject-matter 
or person. In the latter case a judge is liable like 
any other person who acts without authority or war- 
rant. Judge Van Brunt expresses the idea very ex- 
actly, when he says that Judge Benedict would not 
have been liable to an action for damages for his 
error in his first sentence of fine and imprisonment 
against Mr. Lange, because he had jurisdiction 
and simply exceeded it; but when he im- 


posed his second sentence he acted without juris- 


diction and was a trespasser. ‘‘ Where there is 
clearly no jurisdiction over the subject-matter,” says 
Justice Field, in Bradley v. Fisher, 13 Wallace, 350, 
‘any authority exercised is a usurped authority, 
and for the exercise of such authority, when the 
want. of jurisdiction is known to the judge, no ex- 
cuse is permissible. But where jurisdiction over the 
subject-matter is invested by law in the judge, or in 
the court which he holds, the manner and extent in 
which the jurisdiction shall be exercised, are gene- 
rally as much questions for his determination as any 
other questions involved in the case, although upon 
the correctness of his determination in these particu- 
lars the validity of the judgment may depend. Thus, 
if a probate court, invested only with authority over 
wills and the settlement of estates, should proceed 
to try parties for public offenses, jurisdiction over 
the subject of offenses being entirely wanting in the 
court, and this being necessarily known to its judge, 
his commission would afford no protection to him in 
the exercise of the usurped authority. But, on the 
other hand, if a judge of a criminal court, invested 
with general criminal jurisdiction over offenses com- 
mitted within a certain district, should hold a par- 
ticular act to be a public offense, which is not, by 
the law, made an offense, and proceed to the arrest 
and trial of the party charged with such act, or 
should sentence a party convicted to a greater pun- 
ishment than that authorized by the law upon its 
proper construction, no personal liability to civil 





action for such acts would attach to the judge, al- 
though these acts would be in excess of his jurisdic- 
tion, or of the jurisdiction of the court held by him, 
for these are particulars for his judicial consideration 
whenever his general jurisdiction of the subject-mat- 
ter is invoked.” 

The language of Justice Field contains the kernel 
of the whole matter. Similar doctrine was laid 
down in the court of Queen’s Bench, in Ackerly v. 
Parkinson, 3 M. & 8. 411. The action was brought 
against the vicar-general of the Bishop of Chester and 
his surrogate who held the consistorial and episco- 
pal court of the bishop, for excommunicating the 
plaintiff with a greater excommunication of contu- 
macy in not having taken upon himself the admin- 
istration of the effects of an intestate to whom the 
plaintiff was next of kin. The citation issued to 
him being void, the court on appeal held all the sub- 
sequent proceedings invalid. Justice Blanc drew 
the same distinction between excess and absence of 
jurisdiction. 

In Houlden v. Smith, 14 Q. B. 841, the plaintiff, 
who dwelt and carried on business at Cambridge, 
out of the jurisdiction of the Spilsby court, was 
sued in that court, by leave of the judge under the 
statute, the cause of action having arisen within the 
jurisdiction of the court,-and judgment was duly 
obtained against him. Afterwards, while the plain- 
tiff still dwelt and did business at Cambridge, a 
judgment summons (which seems equivalent to our 
order in supplementary proceedings), was issued by 
order of the judge of the Spilsby court, citing the 
plaintiff to be examined as to his estate and effects, 
and the plaintiff not appearing, the judge, knowing 
the facts but believing he had jurisdiction, made an 
order that he should be committed for contempt. 
This action was brought for damages, and sustained. 
The court say: ‘‘Although it is clear that the 
judge of a court of record is not answerable at com- 
mon law, in an action for erroneous judgment, or 
for the act of any officer of the court wrongfully 
done not in pursuance though under color of a judg- 
ment of the court, yet we have found no authority 
for saying that he is not answerable in an action 
for an act done by his command and authority, when 
he has no jurisdiction.” 

These authorities seem to dispose of this part of 
the inquiry. Indeed, we do not see how it can be 
doubted that a judge, acting without color of juris- 
diction or authority, is as little protected as a simple 
citizen; they are alike trespassers. 

The only remaining question in the case then is, 
did Judge Benedict proceed without color of juris- 
diction? This matter seems as simple as the other. 
Judge Benedict had jurisdiction originally, but he 
had exhausted it. He had power, by law, to fine or 
imprison Lange. He did both. If he had stopped 
here he would not personally have been liable, al- 
though Lange, having paid his fine, could have re- 
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gained his liberty. But he called Lange again be- 
fore him, without any fresh indictment, arraign- 
ment or conviction, and proceeded to sentence him 
anew to imprisonment alone. Lange had already 
expiated his offense by paying his fine, and Judge 
Benedict’s ‘‘new departure ” was as clearly void and 
without jurisdiction or color of jurisdiction, as if on 
his way down the court-house stairs, after adjourn- 
ment, a newsboy had ran against his honor’s judicial 
person, and his honor had ordered his marshal to 
carry him off to the house of correction for a year. 
As Judge Van Brunt says, Lange ‘‘had the lawful 
right to assert his freedom by force.” The Supreme 
Court of the United States seem to have settled 
this question rather effectually by their judgment on 
Lange’s application for release on the imprisonment 
imposed upon him by Judge Benedict. They say: 
‘* We are of opinion that when the prisoner, as in 
this case, by reason of a valid judgment, had fully 
suffered one of the alternative punishments to which 
alone the law subjected him, the power of the court 
to punish further was gone, that the principle that 
we have discussed interposed its shield, and forbade 
that he should be punished again for that ofiense.” 
The court then remark that the records of the court, 
at the moment of the new sentence, showed that for 
that very offense the prisoner had suffered one of 
the alternative punishments prescribed, and showed 
that the court had no further power to punish; that 
‘“‘the new sentence was error because of want of 
power.” And again: ‘‘In the present case the 
court could render no second judgment against the 
prisoner. Its authority was ended. All further ex- 
ercise of it in that direction was forbidden by the 
common law, by the constitution, and by the dear- 
est principles of personal rights which both of them 
are supposed to maintain.” 

This, then, is conclusive of the whole question, 
unless courts of general jurisdiction have some im- 
munity in this regard which courts of limited juris- 
diction do not possess. Judge Van Brunt can see 
no distinction between them, nor can we see any. 
If a judge acts clearly without the proper steps to 
acquire jurisdiction in a particular case, it can afford 
no excuse to him that he has power to act in all cases 
in which he has taken the proper steps to acquire 
jurisdiction. The defect is in not having taken the 
steps. He is none the less a trespasser. As well 
might a policeman extenuate the clubbing of an un- 
resisting prisoner by saying that he has power to 
club all prisoners who resist. 

We are glad that Judge Van Brunt has decided 
this case in this way. We agree with him, ‘‘ that it 
is necessary, for the independence of the judiciary, 
that the broadest shield of protection should be 
thrown around them in respect to their official acts, 
but this does not require that they should be ex- 
empt from all penalties when they clearly act with- 
out any claim to jurisdiction.” In passing his 





second sentence on Mr. Lange, Judge Benedict did not 
act judicially, and he does not deserve judicial pro- 
tection. He had made a mistake; he recognized 
the fact; in endeavoring to correct ‘the mistake he 
did what he had no color of right to do as a judge, 
and caused a great wrong and disgrace to a man 
who had expiated his offense. Judge Benedict must 
suffer the consequences, just as if he were simply 
Mr. Benedict. We hope the case will go to the ul- 
timate court on the legal point, and if the present 
judgment shall be sustained, that Mr. Lange, who is 
said to be a christian gentleman, having vindicated 
himself, and having, we trust, no desire to extort 
money from Judge Benedict, will content himself 
with a compensatory verdict. 
<necoeniliaebtnaitaie 
IMPLIED WARRANTY OF CHATTELS. 

The common-law doctrine, caveat emptor, has re- 
ceived very important modification in the course of 
modern adjudications. | We purpose very briefly to 
examine the questions, first, when will a warranty 
of chattels be implied ? and second, what is the 
measure of damages on a breach of such warranty ? 
Two cases in the Court of Appeals of this State 
will furnish the materials for our investigation, and 
the text for some remarks, namely: Passinger v. 
Thorburn, 34 N. Y., 634, and Hawkins v. Pemberton, 
51 id. 198. 

In the first place, then, when will a warranty on 
a sale of chattels be implied? The doctrine of im- 
plied warranties is elaborately discussed in the lat- 
ter case. The defendant had purchased at auction 
an article represented by the auctioneer to be blue 
vitriol, and having the appearance of blue vitriol, the 
defendant relying upon the representation. The 
article turned out to be very different and inferior, 
and the defendant refused to accept or pay for it. 
The plaintiff resold the article and sought to charge 
the defendant with the loss. A verdict was di. 
rected for the plaintiff. The court held that the 
representation amounted to a warranty or at least 
the question should have been submitted to the jury. 
They also held that it is not necessary, in order to 
constitute a warranty upon a sale, that the repre- 
sentation should have been intended by the vendor 
as a warranty ; if the representation is clear and 
positive, not a mere expression of opinion, and the 
vendor understands it as a warranty, and purchases 
in reliance upon it, the vendor cannot escape liabil- 
ity by claiming that he did not intend what his lan- 
guage declared ; and there is no distinction in 
principle between a representation as to the quality 
and condition of an article, and one as to its char- 
acter, and that a warranty need not be expressed 
but may be implied from positive affirmations. 

This case is certainly a departure from the earlier 
decisions in this State, in Seixas v. Woods, 2 Cai. 48, 
and Swett v. Colgate, 20 Johns, 196, and disap- 
In both the latter cases 


proves of those decisions. 
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goods were advertised, invoiced and sold as articles 
of a superior description, but the court held that 
this did not amount toa warranty. These cases 
were founded on the case of Chandelour v. Lopus, 
Cro. Jac. 4, the case of the bezoar stone, where it 
was held that ‘‘the bare affirmation that it was a 
bezoar stone, without warranting it to be so, is no 
cause of action.” But ir several subsequent 
English and American cases this ‘doctrine was dis- 
approved, and advertisements and invoices of goods 
were held to amount to a warranty, or at least the 
question was left to the jury. Lord Denman ex- 
pressed the idea in Power v. Barham, 4 A. & E. 
473, the case of the Canaletto paintings: ‘‘It was 
for the jury tosay, under all the circumstances, 
what was the effect of the words, and whether they 
implied a warranty of genuineness, or conveyed 
only a description or an expression of opinion.” 

It is thus settled that any positive affirmation of 
character, as well as of quality or condition, may be 
construed as a warranty. This doctrine certainly 
seems much more accordant with reason than the 
ancient doctrine. The question whether a warranty 
can be implied in the absence of some such positive 
affirmation on the part of the vendor, is more seri- 


ous. For instance, if one goes to a jeweler, and 


merely asks to look at seal rings, and selects one ap- 
pearing to be gold, there is perhaps no implied 


warranty that the ring isgold. But if the purchaser 
had asked for gold seal rings, would not a warranty 
have been implied that the rings shown were of the 
character demanded ? Chief Justice Best, in Jones 
v. Bright, 5 Bing. 533, laid down the true distinc- 
tion, as it seems to us: ‘‘If aman sells a horse, 
generally he warrants no more than that it isa horse ; 
the buyer puts no question, and perhaps gets the 
animal the cheaper. But if he asks for a carriage 
horse, or a horse to carry a female, or a timid or in- 
firm rider, he who knows the qualities of the animal, 
and sells, undertakes, on every principle of honesty, 
that it is fit for the purpose indicated. The selling 
upon a demand for a horse with particular qualities, 
is an affirmation that he possesses those qualities.” 
Second. What is the measure of damages upon 
a breach of such warranty? Ordinarily, we sup- 
pose, the difference between the real value of the arti- 
cle and the value which it would have possessed if it 
had corresponded to the warranty. In cases of ex- 
press warranty, however, the courts have, in late 
years, gone further, and given all the damages nat- 
urally flowing from the breach, and which might 
reasonably be supposed to have entered into the 
mind of the vendor at the time of warranting. 
Thus, in Bonadale v. Bruxton, 8 Term, 535, a chain 
cable was warranted to last two years, but broke 
within that time, whereby the anchor was lost, and 
a recovery was had for both anchor and cable ; in 
Brown v. Edgerton, 2 Mann. & Granger, 279, the de- 
fendant was applied to for a rope foracrane to 





raise and lower heavy casks and pipes, the rope 
broke and a cask of wine was lost, and the recovery 
embraced the value of the wine lost ; in Smeed v. 
Ford, 102 E. C. L. 612, a machine was ordered for 
the express purpose of threshing a crop of wheat in 
the field, andthe defendant promised to complete it 
in season for that purpose ; there was a failure to 
complete it, the plaintiff was obliged to stack the 
wheat, and it was damaged by the rain ; the value 
of the wheat was included in the recovery. In all 
these cases it will be observed that the loss or dam- 
ages was definite and certain, and in no way de- 
pendent on conjecture or contingency. 

But in some cases of express warranty the courts 
have gone still further, and have allowed a recov- 
ery for contingent profits. This doctrine has been 
generally laid down in cases of sale of seed. Thus, 
in Page v. Pavey, 8 Carr. & Payne, 769, the declar- 
ation alleged a sale of old cone wheat for seed, with 
a warranty that it would grow, and a breach that 
it did not grow, etc. ; the plaintiff was allowed to 
give evidence of the value of the crops of straw and 
corn which would have been produced if the seed 
had answered the warranty. Randall v. Roper, 96 
E. C. L. 82, was avery similar case, in respect to 
barley warranted to be chevalier seed barley, and 
the plaintiff recovered not only the difference be- 
tween the seed barley sold and chevalier seed 
barley, but also the difference between the value of 
the crops. And in Passinger v. Thorburn, supra, 
the defendant warranted seed to be Bristol cabbage 
seed and that it would produce Bristol cabbages, 
and the plaintiff recovered the difference in value of 
the crops. In the latter case, it will be seen by ref- 
erence to the case as reported in the Supreme Court, 
that the defendant, on the sale of the seed, exhib- 
ited to the plaintiff a cabbage, and warranted that 
the seed would produce cabbage like the one ex- 
hibited. 

It will be noted that in this latter class of cases 
there was an express warranty. Still it is somewhat 
difficult to see how the court can reconcile the meas- 
ure of damages allowed with that ordinarily prevail- 
ing, by which, as is well known, contingent profits 
are excluded. It seems to us that the measure of 
damages should be confined to the difference in the 
actual price of the seeds, and in the case of a 
worthless crop, the cost of cultivation. We have 
always regarded Passinger v. Thorburn as an ex- 
tremely robust holding, even upon the peculiar facts 
of the case, and certainly not as a case to be followed, 
except under precisely similar circumstances. It is 
true that the Court of Appeals, in Griffin v. Colver, 
16 N. Y. 489, said that ‘‘ profits which would cer- 
tainly have been realized but for the defendant’s de- 
fault, are recoverable,” and that ‘‘the party injured 
is entitled to recover all his damages, including 
gains prevented as well as losses sustained,” which 
language is relied on by the court, in Passinger v. 
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Thorburn; but they also say, ‘‘those” profits 
‘¢ which are speculative or contingent, are not” re- 
coverable, and the gains prevented ‘‘ must be cer- 
tain, both in their nature and in respect to the cause 
from which they proceed.” It is not easy to see 
how possible profits from a crop that is never raised 
can be regarded otherwise than as speculative and 
contingent. We very much doubt the commercial 
policy of imposing such tremendous consequences 
on a sale of such articles. It would seem that com- 
pensatory damages for the actual injury sustained 
would be a sufficient award. That a vendor who 
realizes a profit of, perhaps, a dollar on six dollars 
worth of seed, should possibly be liable for six 
thousand dollars damage because of his innocent 
mistake, seems rather hard measure. Of the present 
qualities of an article of sale the vendor may reason- 
ably be expected to possess a better knowledge than 
the vendee; of its future qualities or fruit he can 
know no better than the vendee, and the vendee 
must necessarily be aware of it. 

We do not know that the doctrine of Passinger v. 
Thorburn has ever been extended to cases of mere 
implied warranty. If Passinger had inquired of 


Thorburn for Bristol cabbage seed, and Thorburn 
had simply delivered him the seed in question, with- 
out any declaration or representation in regard to it, 
a warranty might be implied that it was seed pro- 
duced from Bristol cabbage, but a warranty could 
hardly be implied that it would itself produce Bris- 


tol cabbages. A warranty as to what an article is, 
may reasonably be implied without any affirmation 
on the part of the vendor; a warranty as to what an 
article will produce by cultivation, cannot reason- 
ably be implied in the absence of an express war- 


ranty. 
—__>___——- 


THE MEASURE OF DAMAGES FOR BREACH 
OF COVENANTS TO REPAIR. 


A recently reported decision of the Court of Common 
Pleas, in England, illustrates a principle which must 
prove of considerable importance to the relations sub- 
sisting between landlords and tenants. It is desirable 
that the attention of the profession should be called to 
this case, as, at first sight, it would seem incompatible 
with a reported case of considerable authority, the 
circumstances in the two cases being very similar and 
requiring careful attention, before the distinction 
between them can be seen. The former of the cases to 
which we refer Williams v. Williams, will be found 
reported in L. R. 9 C. P. 659. Its facts were shortly as 
follows: The plaintiffs were assignees of a lease of 
the premises in question; that lease contained a gener- 
al covenant to repair, and also a covenant to repair after 
three calendar months’ notice. The plaintiffs demised 
the premises to the defendant on similar covenants to 
those contained in the original lease, except that the 
notice stipulated for was a two, and not a three 
months’ notice. In September, 1872, a notice to repair 
the premises was left by the superior landlord on the 
premises, calling on the plaintiffs to repair. This notice 
was left with the defendant, but he, being no party to 





the original lease, took no notice of the requisition. 
Notice was given to the plaintiffs on 17th January, 1873, 
The plaintiffs, thereupon, called on the defendant to 
repair in very general terms, and on 20th March, 1873, 
the defendant received a formal notice from the plain- 
tiff's attorney, requiring him to repair the premises “in 
accordance with the terms of his lease.’’ The plaintiffs, 
being pressed by their superior landlord, in order to 
avoid a forfeiture, themselves did the necessary re- 
pairs, which were finished shortly before the present 
action was brought, which was to recover the amount 
so expended. At the trial it was held that the plain- 
tiffs could not recover upon the breaches which charged 
an omission to repair the premises, not being out of 
repair at the time of bringing the action, and that the 
first notice served by the plaintiffs in January was not 
sufficient. On the plaintiffs appealing to the full court, 
they strongly relied on Colley v. Streeton, 2 B. & C. 273, 
to sustain the proposition that, where the superior 
landlord gives a notice to repair to his lessee, and the 
latter gives notice to his sub-lessee, and upon his de- 
fault goes in and does the necessary repair, the lessee 
can recover against his sub-lessee. That case, however, 
went upon the ground that the sub-lessee had proper 
notice to repair, before the commencement of the ac- 
tion. It was admitted by Lord Coleridge, in the pres- 
ent case, that, had there been a breach of the specific 
covenant to repair within two months after notice, the 
measure of damages which the plaintiffs would have 
been entitled to recover would have been the expenses 
which they had incurred in putting the premises in 
repair. That view of the case is fully in accordance 
with the opinion of Mr. Justice Bayley, expressed in 
his judgment in Colley v. Streeton, that ‘the meas- 
ure of damages was properly the loss which 
the plaintiffs sustained by reason of the default 
of the defendants. That was the sum reasonably 
expended by them in doing such repairs as were 
necessary, for the purpose of avoiding a forfeiture of 
the lease.’’ On this point of the case, however, it was 
held that the two months’ notice, which was requisite 
to be given, had not been duly given by the plaintiffs, 
and in consequence the plaintiffs could not rely on a 
breach of this covenant. The plaintiffs, however, fell 
back upon the breach of the general covenant to repair, 
and upon that point also the court decided against 
them, holding that no substantial damages can be 
recovered under the general covenant where no dam- 
age has been done to the reversion, and the reversioner 
has not been injured by any thing done, or omitted to 
be done by the defendant. Mr. Justice Brett observed: 
“The lessors would, also, have an implied right to sue 
for damages, but they had no right to go upon the 
premises and do the repairs themselves. It is admitted 
that the premises were out of repair; but, instead of 
availing themselves of the right of forfeiture, the 
plaintiffs do the necessary repairs themselves, in order 
to save a forfeiture as between themselves and a 
superior landlord; and they claim to be entitled to 
recover the expenses thus incurred as damages under 
the third breach (which was founded upon the general 
contract). That they cannot do.’’ The court subse- 
quently intimated that, had the point been taken at 
the trial, the plaintiffs would have been entitled to 
nominal damages under the third breach. The court 
treated the case of Duvis v. Underwood (2 H. & N. 570), 
where substantial damages were recovered, as merely 
deciding that where the mesne landlord had determined 
his lease by his own act, this did not prevent his 





44 


THE ALBANY LAW JOURNAL. 


nee 











recovering substantial damages for the defendant’s 
breach of covenant (in not repairing) while he remained 
owner of the reversion. Upon the whole, we think 
that the decision of the common pleas in the present 
case, although no doubt it at first bears rather a harsh 
aspect, will be found consistent with the principles of 
justice, as well as law. The plaintiffs had, in the pre- 
sent case, a right to re-enter on the premises and 
forfeit the interest of the sub-tenant, which right they 
neglected to avail themselves of. Having chosen not 
to make use of this right, they had no legal claim to 
create a new remedy for themselves; and having 
elected themselves to perform the defendant’s duty, 
they could not then demand satisfaction, when they 
had neglected the proper means of setting themselves 
right which were offered them by the law. 

In the very recent case of Merony v. Ferguson, in the 
Queen’s Bench, in Ireland, a somewhat similar ques- 
tion arose. The action there was brought on a coven- 
ant to repair in a lease; the evidence went to show 
that the premises had fallen into disrepair, but that 
after the action was brought considerable sums of 
money were spent by the defendant in repairing them. 
The action was brought before the end of the term for 
which the premises were leased. The jury found for 
the defendant. Mr. Justice Barry, who tried the case, 
certified that, in his opinion, the verdict was against 
the weight of evidence, but that, ‘“‘according to the 
rule laid down by the cases as to the measure of dam- 
ages when the action is brought before the end of the 
term, a verdict for the plaintiff could only have been 
for nominal damages.’’ On the new trial motion the 
defendant relied on a series of authorities, among 
others, Watts v. Judd (6 M. & Gr. 598), and Young 
v. Harris (2 C. & J. 14), to show a new trial will not be 
granted, on the ground that the verdict was against 
the weight of evidence, if merely nominal damages 
can be obtained. The plaintiffs relied on Macnamara 
v. Vincent (2 Ir. Ch. R. 504) to show that they were 
entitled to substantial damages. The court, however, 
acquiesced in the. view set out in the report of Mr. 
Justice Barry, that nominal damages only could have 
been recovered, but held that this action differed in its 
nature from a new action for the recovery of a sum 
of money, and granted a new trial. Although this 
decision seems to differ from Young v. Harris, and 
that class of cases, it appears to be in accordance with 
the English authorities on the subject of the measure 
of damages in cases of this nature. 

———»—_—_ 
COURT OF APPEALS ABSTRACT. 
ACCOUNT. 

Evidence of partnership.—This action was brought to 
recover an account for goods sold and delivered. The 
complaint alleged that plaintiffs were co-partners, 
doing business under the firm name of N. M. & Co., that 
they sold and delivered the goods to defendants, who 
were co-partners. Defendant T. alone appeared and 
answered; he denied any information as to plaintiffs’ 
partnership, and therefore denied the same. He admit- 
ted the defendants’ partnership and the purchase by 
them of the goods from plaintiffs, and for a further an- 
swer alleged the dissolution of the defendants’ co-part- 
nership, defendant S. buying out the stock and continu- 
ing the business; that he also agreed to assume and pay 
all the partnership debts, including plaintiffs’. That 
plaintiffs being aware of these facts, agreed withS. to 
accept, and did accept and receive $25 in money, and 
the individual promissory note of 8. for the balance of 








the debt in discharge thereof. At the commencement 
of the trial, the counsel for defendant T. claimed to 
have the affirmative of the issue, and that he was en- 
titled to the opening and closing speech to the jury. 
The court decided that plaintiffs had the affirmative, 
and were entitled to open and close the case. Defend- 
ant’s counsel excepted. Proof was given by defendants, 
tending to prove the allegations of the answer ; held, 
that the defendants had the affirmative of the issue, 
and were entitled to open and close the proof and the 
denial thereof was error; that the denial of plaintiffs’ 
partnership was immaterial, as, if the affirmative de- 
fense failed, they were entitled to judgment, whether 
partners or not, and that the ruling was reviewable 
on appeal from the judgment. Also held, that the 
settlement of the debt by plaintiffs with defendant 8S. 
canceled their debt against the firm, and discharged 
the other partners. Millard et al. v. Thorn. Opinion 


by Grover, J. 
CRIMINAL LAW. 


Grand larceny.— The plaintiff in error was indicted 
for grand larceny. It appeared upon the trial that the 
prosecutor stepped into a drinking saloon and asked 
the bar-tender, the plaintiff in error, for a glass of 
soda water, which was furnished to him, and he handed 
plaintiff in error a fifty dollar bill to take out the price, 
ten cents. The latter took the bill and threw a few 
coppers upon the counter, and upon change being de- 
manded of him, he came from behind the counter, 
seized the prosecutor by the neck and ejected him from 
the bar-room. Neither the bill nor change were 
ever returned, the plaintiff in error appropriating 
the same to his own use. The court charged the 
jury in substance, that the prosecutor did not part 
with his property in the bill, he gave it for the sole 
and only purpose of having it changed, the ten 
cents taken out and the balance delivered to him, 
and that if the prisoner when he took the bill in- 
tended to convert it to his own use and deprive the 
complainant of it, they could convict of larceny. 
The prisoner’s counsel excepted. The jury rendered a 
verdict of guilty. Held, no error; that the prosecutor 
did not part with the possess‘on or property in the 
bill, but until the change was returned to him the de- 
livery was incomplete, and in legal contemplation the 
bill remained under his control and in his possession. 
Hildebrand vy. People. Opinion by Church, Ch. J. 

EXCISE LAWS. 

Appointment of commissioners.—This was a case 
submitted under section 372 of the Code. It appeared 
that defendants were appointed commissioners of 
excise of the city of Schenectady, within ten days 
after the passage and under the provisions of chap- 
ter 175, Laws of 1870, an act “regulating the sale 
of intoxicating liquors.”” On April 1, 1873, the plain- 
tiffs were appointed commissioners by the mayor alone. 
Defendants claimed that such appointments were in- 
valid and on that account cla.med to hold over. Held, 
that under said act of 1870, in the appointment of com- 
missioners of excise, the same methods are to be pursued 
in subsequent as upon the first appointments under the 
act, i. e., in all cities but New York and Brooklyn 
the appointments are to be made by the mayor of the 
city alone, and in New York and Brooklyn by the 
mayor and board of aldermen in the manner directed. 
People v. Gates et al. Opinien by Church, Ch. J. 

LIFE INSURANCE. 

Re-insurance.—This action was brought to recover 
the amount of three insurance policies of $5,000 each, 
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upon the life of one H., issued by the Craftsman’s Life 
Assurance Company, and payable within four years 
from date in case of the death of H. to plaintiffs. De- 
fendant entered into an agreement with said insurer to 
re-insure it on all risks or outstanding policies, and to 
assume all such policies and pay to the holders all such 
sums as the insurer the C, L. A. Co., might become 
liable to pay. Prior to this agreement the C. L. A. Co. 
had effected two policies of re-insurance on the life of 
H., each for $5,000. H.died andthe C. L. A. Co. 
collected said two policies of re-insurance ; held, that 
plaintiffs could maintain an action on the agreement; 
and that defendant’s liability was not affected \by the 
fact of the collection of its re-insurance by the C. L. A. 
Co. Glen etal. v. Hope Mutual Life Ins. Co. Opinion 


by Johnson, J. 
NEGLIGENCE. 


Explosion: tenant.—This action was brought to re- 
cover damages for injuries received by plaintiff 
from the explosion of a boiler in the kitchen of a 
house, sub-let by her of the defendant’s lessee. Plain- 
tiff, when the explosion occurred, was engaged in 
cooking in the kitchen. Plaintiff's evidence tended 
to show that the explosion might have been avoided if 
the boiler had been supplied with a safety valve. 
There was no evidence that defendant knew or had 
reason to suspect that the boiler was improperly con- 
structed, or, that any danger was to be apprehended 
from the use of the boiler for the purpose intended. 
The complaint was dismissed ; held, no error, that 
the facts did not establish any liability on the part of 
the defendant. Jaffe v. Harteau. Opinion by Grover, J. 


———____—— 
SHAKESPEARE’S LAW. 


EmpostA, KANSAS, December 21, 1874. 
Editor Albany Law Journal: 

DEAR S1r—In your issue of the 7th ult., in referring 
to the recent discussion in relation to the authorship 
of the so-called Shakespeare’s dramatic productions, 
you say the fact has been suggested ‘‘ that Shakespeare’s 
law is generally sound.’’ Andin your issue of one week 
later, in the article entitled ‘‘Law and Novels,” you 
say ‘“‘the blunders of dramatists and novelists in legal 
matters have always been proverbial. Shakespeare 
alone is sound in his law; and there are some skeptical 
persons who hold that Lord Bacon, and not William 
Shakespeare, is the author whose law in the dramatic 
mould is unimpeachable.”’ 

Let us for a few moments examine with those 
“skeptical persons ’ the celebrated “‘ scene in a court 
of justice,” in Shakespeare’s ‘‘ Merchant of Venice,” 
with a view of discovering if the great and learned 
lawyer, Lord Chancellor Bacon, did not for once at 
least mistake the law, and do his enviable reputation 
for legal learning great injustice. 

If the law, as laid down by Portia, the character who 
acts as judge in the matter of the difference between 
Shylock, the Jew, plaintiff, v. Antonio, the merchant, de- 
fendant, and who is represented by the author as be- 
ing most sound and learned in her exposition of the 
law, is now, or ever has been, good law, in Venice or 
any place else, we will concede the authorship of 
Shakespeare’s dramatic works to Lord Bacon without 
further ado. But, if the law as there laid down should 
prove upon investigation to be most unsound, and such 
law. as novelists and dramatists are proverbial for giv- 
ing, then must we conclude that the claim set up for 
Lord Bacon by his friends to the authorship of the 





dramatic works in question is most pretentious and 
unfounded in fact; and that William Shakespeare, 
and not Lord Bacon, is the true author. 

That Shakespeare’s law is generally sound is no ar- 
gument in favor of Lord Bacon, for Shakespeare is 
generally sound upon whatever science or subject he 
introduces into his plays. 

Tt is now and has been a rule ‘of law so long that 
“memory of man runneth not to the contrary,” that 
‘‘where the law granteth any thing to any one, that also 
is granted without which the thing itself cannot be.” 
Orin other words, every statute carries with it so much 
of collateral right and remedy as will make its provis- 
ions effectual. This rule is so obviously true that no 
one will dispute it. 

The excellent and wise expounder of the law, who 
with the learned doctor of laws, Bellario, had “ turned 
over many books” in looking up and satisfying her- 
self of the law in the case, and who was also furnished 
with Bellario’s opinion, after taking her seat on the 
judges’ bench, says to the plaintiff, Shylock — 

“Of astrange nature is the suit you follow; 
Yet in such rule that the Venitian law 
Cannot impugn you as you do proceed.” 


The bond in question in this case had been duly exe- 
cuted and delivered by Antonio to Shylock, and was 
conditioned for the payment of a certain sum of 
money at acertain time and place therein stated, and 
upon the failure of the obligor (Antonio) to comply 
with the conditions of the bond, he was to forfeit to 
(Shylock) the obligee a pound of his flesh to be cut off 
and taken in what part of his body the obligee should 
choose. After examining the bond the judge says: 

“Why this bond is forfeit ; 

And lawfully by this the Jew may claim 
A pound of flesh to be by him cut off 
Nearest the merchant’s heart.” 


And at the demand of the plaintiff, Shylock, the 
court gives him judgment on his bond as follows: 


“A pound of that same merchant’s flesh is thine : 
The court awards it, and the law doth give it. 
And you must cut this flesh from off his breast: 
The law allows it, and the court awards it.” 


And when the plaintiff proceeds to enforce and col- 
lect this his judgment, the court says to him: 


“This bond doth give thee here no jot of blood ; 
The words expressly are, a pound of flesh; 

Then take thy bond, take thou thy pound of flesh, 
But, in the cutting of it, if thou dost shed 

One drop of Christian blood, thy lands and goods 
Are by the laws of Venice, confiscate 

Unto the State of Venice.” 


And when Shylock starts to leave the court-room 
after the court has explained to him the penalty and 
forfeiture he will incur in attempting to enforce his 
judgment, the court says to him: 


‘* Tarry, Jew — 

The law hath yet another hold on you ; 

It is enacted in the laws of Venice, 

If it be proved against an alien, 

That by direct and indirect attempts 

He seeks the life of any citizen, 

The party ’gainst the which he doth contrive . 
Shall seize one-half his goods ; the other half 
Comes to the privy coffers of the State ; 

And the offender’s life lies in the mercy 

Of the duke only, ’gainst all other voice. 

In which predicament, I say thou standest ; 
For it appears by manifest proceeding, 
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That indirectly and directly too, 

Thou hast contrived against the very life 
Of the defendant, and thou hast incurred 
The danger formerly by me rehearsed.” . 


Now we gather from whatis above quoted these 
facts: That the taking of the bond was lawful, for the 
reason that the Venitian law was such that it could not 
impugn the Jew as he did procee(, and law/ully by it he 
might claim the pound of flesh. That it was forfeit, 
for the court so adjudged it. That a valid judgment 
was rendered upon it, granting to the Jew his pound 
of flesh, and adjudging the law to be such that it would 
give it him, and the court awarded ittohim. Now 
we conclude that the law as laid down by Bacon in 
this play of the “Merchant of Venice,’ is not, nor 
ever was, good law. We think the following would be 
good law, drawn from what is quoted : 

1. The right to take the pound of flesh carried with 
it the right to shed blood, if such shedding was neces- 
sary in carrying into effect the law and the intention 
of the parties. 

2. Such a shedding of blood would not be a “‘ shed- 
ding of Christian blood” within the meaning of any 
penal statute. 

In no case could a defendant ever commit a felony 
and forfeit life and estate for the doing of a lawful 
act, unless the act was made criminal after the doing 
of it. 

It may be said the law in this case was made to fit 
the play; that begs the question and is an unanswera- 
ble argument. 

If dramatists and novelists are allowed such license, 
then they ought not be accused of blundering when 
they misstate the law. We sincerely believe Lord Ba- 
con never wrote such law — Shakespeare did. 


Respectfully yours, W. A. R. 


{It is unnecessary to state that we only affirmed that 
Shakespeare’s law is “generally sound.’’ We by no 
means contend that Shakespeare made no mistakes in 
his law, or that his jurisprudence was perfect. Had 
he illustrated a perfect jurisprudence, he would have 
done what no jndge or jurist has done in his time, and 
what no lawyer ever expects to do. With regard to 
this particular case, that of Shylock and Antonio, 
without pretending to decide whether it is good law or 
not, we may say that there are many considerations 
which must be taken into account. For instance, the 
scene is laid in Venice, and we are not to assume with- 
out positive proof that the Venitian law was similar 
to the common law of England. The criticism which 
is usually made on this case is, that the grant of flesh 
implied whatever was requisite to obtaining the flesh, 
so that the right to shed blood would be incident to 
the right to take the flesh. But it will be seen that 
the contract was finally decided to be in violation of a 
statute forbidding machination against life. It is evi- 
dent from the spirit of the play that the judge re- 
garded the contract as void, even civilly, and he doubt- 
less adopted the legal fiction of so strictly construing 
the contract, as that, without nominally declaring it 
void, he practically nullified it. This case may then 
be an evidence of Shakespeare’s legal ingenuity. The 
question whether Shakespeare was a good lawyer 
has too many aspects to be discussed here. But in 
considering Shakespeare’s law, we must always take 
into account the conditions of time, place and circum- 
stance, and how much is intended for dramatic effect. 
—Ep. A. L. J.) 











OBITER DICTA. 


Who are never likely to ‘“‘ take the will for the deed?” 
Lawyers. 

Twisden, J., aud Lord C. J. Wilmot are reported to 
have ascribed to Lord Hobart the saying so often re- 
peated in the books, that ‘‘ A statute is like a tyrant; 
when he comes, he makes all void. But the common 
law is like a nursing father; it makes only void that 
part where the fault is and preserves the rest.’’ 1 Mod. 
35, 36; 2 Wils. 351. 

It is said that the only instance recorded of a judge’s 
venturing to use an oath upon the bench is to be found 
in the Year Book, 2 Henry V, cited in 11 Rep. 53, 
where a bond imposing a general restrain of trade was 
sued on, and Hull, J., flew into a passion, and said that 
the bond was void and that, “ by God, if the plaintiff 
was here he should go to prison till he paid a fine to 
the king.”’ 

Lord Brougham, in his ‘‘ Life and Times,’’ says of 
Sydney Smith, that on one occasion he was high sher- 
iff’s chaplain and had to preach the Assize sermon, 
and startled the bar by announcing as his text, ‘‘Anda 
certain lawyer stood up and tempted him.” “But I 
am bound to say,’’ adds Brougham, “‘ that the sermon 
was excellent and much to the purpose.”’ We pre- 
sume, however, that it was not Smith who, in the prayer 
at the commencement of the term, prayed the Almighty 
‘“*to overrule the decisions-of this court.”’ 


It may be that the larger portion of our books of 
reports are occupied by grave discussions of trifling 
and ludicrous questions. One has a suspicion of it 
when he finds a solemn decision that an indictment 
for fraudulently selling goat’s hair is bad without 
a venue; and that charcoal is not firewood; or thestill 
more solemn (because more contested) decisions of the 
highest tribunal of an ancient commonwealth that a 
dead hog is a swine, and that three small boys may 
sleep in one bed. Cun. Rep. 94; Sayer, 4; 15 Mass. R. 
170, 206. 

——_——_—_——_ 
RECENT AMERICAN DECISIONS. 
ATTORNEY. 

1. Compensation.— Where an attorney sues upon a 
quantum meruit for professional services, his profes- 
sional standing is a proper subject of inquiry as affect- 
ing the value of his services. Phelps v. Hunt, 41 Conn. 
97. 
2. And the amount of his professional business may 
be inquired into, as tending to show his professional 


standing. Ib, 
CHAMPERTY. 


Contract not void: performance.—The defendant, 
thinking it necessary, in securing the benefit of certain 
real estate which he had attached in the State of New 
York, to pay off a mortgage of $2,000 upon the pro- 
perty, proposed to plaintiff that if he would advance 
the sum required and superintend the litigation, pay- 
ing his own expenses, he would give him half the net 
avails of the suit, but that if nothing was recovered, 
the expenses of the litigation should be shared equally. 
The plaintiff accepted the proposition, went twice to 
the State of New York with the money, paying his 
own expenses, and consulted the attorney in charge of 
the suit, who concluded that it was not necessary to 
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raise the mortgage, soon after which the defense of 
the suit was abandoned, judgment rendered in favor 
of the present defendant and the amount of the judg- 
ment paid over to him. Held, in a suit brought to re- 
cover half of the net avails of the judgment —1. That 
as the contract was to be performed in the State of 
New York, it was governed by the law of that State. 
2. That it was not void by the law of that State asa 
champertous contract. 3. That the plaintiff was to be 
regarded as having sufficiently performed his part of 
the contract, its literal performance having been ex- 
cused. Richardson v. Rowland, 41 Conn. 565. 


CRIMINAL LAW. 


Deliberation in homicide.—By the statute of 1846 all 
murder perpetrated by “‘ any kind of willful, deliberate 
and premeditate killing,’ is made murder in the first 
degree. Held that, under this statute, a deliberate 
intent to take life must be proved; and that astate of 
intoxication, or any other fact tending to prove that 
the prisoner was incapable of deliberation, might be 
shown in his defense, and might be considered by the 
jury. State v. Johnson, 41 Conn. 136. 

GIFT. 


Deposits.— A widow with a considerable estate and 
no children deposited in a savings bank $250 in her own 
name as trustee for W. W. was a boy thirteen years 
of age, whose parents were near neighbors and friends, 
and who was accustomed to do errands for her, being 
almost daily at her house for the purpose, she often 
giving him presents in return. Shortly after making 
the deposit she told the boy’s parents that she had de- 
posited that amount in the savings bank for their son, 
and again alluding to it remarked that W. would need 
it for his education. She kept the bank book herself, 
and two years thereafter drew out a part of the money 
and a year later the balance with accrued interest, 
signing receipts in her own name, and appropriating 
the money to her own use. She died four years later, 
leaving a will in which no allusion was made to the 
deposit and nothing was given to W. It was found by 
the court below that at the time she made the deposit 
she intended to make a gift of the sum to W. to take 
effect either then or at some future time. Held, that 
she made a complete gift at the time of the deposit and 
could not afterward revoke it. Minor v. Rogers, 41 
Conn. 512. 

HUSBAND AND WIFE. 

Church pew.— A husband held not liable for the rent 
of a church pew hired and occupied by his wife with- 
out his assent. St. John’s Parish v. Bronson, 41 
Conn. 75. 

INN KEEPER. 

Rights of boarders.— Action against defendants upon 
their liability as inn keepers for the loss of money 
brought by plaintiff to their inn. Plaintiff was nota 
neighbor or friend of defendants, but a traveler, re- 
siding at a distant place, who sought their inn for 
temporary lodging and entertainment. On coming 
thereto he asked one of the defendants whether they 
took boarders, and being answered in the affirmative 
inquired and was told the price of board by the week, 
and was thereupon received into the house. His in- 
tention, not communicated to defendants, was to re- 
main only three or four days. Held, that there was no 
error in a refusal to instruct the jury that “if plaintiff 
was stopping at the hotel under an agreement to board 
by the week he was not a guest but a boarder, and the 
common-law liability of au inn keeper for the property 





of his guest did not apply.” Jalie v. Cardinal, Sup. 
Ct. of Wis., 1874. 
PARENT AND CHILD. 

1. Education. — Where a father had directed his 
child, in attendance upon a public school in this State, 
to pursue only certain studies selected by the father 
from those required or permitted by law to be taught 
in such school, and actually taught therein, and had 
forbidden the child to pursue a certain other study, 
and this fact was known to the teacher of the school, 
such teacher was not authorized to inflict corporal 
punishment upon the child for the purpose of compell- 
ing it to pursue the study so forbidden by the father. 
Morrow v. Wood, Sup. Ct. Wis., 1874. 

PROMISSORY NOTE. 

Note by agent.—A promissory note was signed “ B. F. 
Fisher, agent,’’ and nothing on its face indicated who 
the principal was. Hetd, that demand of payment on 
Fisher personally was sufficient, and that a demand on 
his principal was not necessary. Hall v. Bradbury, 41 
Conn. 32. 

WAGER. 

Contract of sale.—During the pendency of an election 
for President of the United States, for which office H. 
G. and U.S. G. were opposing candidates, the defend- 
ant in error agreed to sell and the plaintiff in error 
agreed to buy, a lot of hogs at the price of nine cents 
per pound, tobe paid for when H. G. should be elect- 
ed. The market price of hogs at the date of the con- 
tract was less than four and a half cents per pound. In 
pursuance of the contract, the hogs were delivered by 
the defendant in error to the plaintiff in error, who 
converted them to his own use. The election having 
resulted in thé defeat of H. G., the defendant in error 
brought suit against the plaintiff in error and recovered 
the market value of the hogs. Held:1. That the trans- 
action was a wager. 2. That the hogs were delivered 
by the person losing the wager to the person winning, 
within the meaning of the second section of the act of 
March 12, 1831. S.& C. 664; Lucas v. Harper, 24 Ohio 
St. 328. 

—_—_>__——_ 


THE DUTY OF A REPORTER. 


Judge Story, whose judgment in all matters con- 
nected with the profession is exceedingly valuable, 
thus summed up the duties of a reporter. He said: 
‘‘In respect to the duty of a reporter I have always 
supposed that he was not a mere writer of a journal of 
what occurred, or of a record of all that occurred or 
of the manner and time in which it occurred. This 
duty appears to me to involve the exercise of a 
sound discretion as to reporting a case; to abridge 
arguments; to state facts; to give the opinions of the 
court substantially as they are delivered. As to the 
order in which this is to be done, I have supposed it was 
a matter strictly of his own taste and discretion, taking 
care only that all that he states is true and correct, 
and that the arrangement is such as will most readily 
put the profession in possession of the whole merits of 
the case, in the clearest and most intelligibleform. In 
regard to the statement of facts, I have always thought 
the best method to be, where it could be conveniently 
done, to give facts at the beginning of the case, so that 
the reader might at once understand its true posture. 
If the court state the facts, the true course is to copy 
that very statement, because it is the ground of the 
opinion, and to remove it from the place in the opinion 
which it occupied (taking notice that it is so removed 
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and used), and then proceed to give the rest of the 
opinion in its proper order, after the argument. Upon 
any other plan, either the reporter must make a state- 
ment of facts of his own, which it seems to me would 
be improper, or repeat the statement of facts of the 
court, which would be wholly useless, and burthen the 
volume with mere repetitions. This course has been 
constantly adopted by the reporter of my Circuit 
Court reports, and I havealways approved it. I believe 
that it is adopted by all the best reporters, both in 
England and America. If I werea reporter, I should 
think it my duty to adopt it unless expressly prohibited 
from so doing. Whenever it is not done, there is (to be 
sure) a much easier labor for the reporter, but his re- 
ports always wear a sJovenly air. As to the correction 
of verbal and grammatical errors in an opinion, I can 
only say for myself that I have always been grateful 
for the kindness of any reporter of my opinions for 
doing me this favor. Verbal and grammatical errors 
will occasionally occur in the most accurate writers. 
Ihave found some in my own manuscript opinions, 
after very careful perusal, and have not detected them 
until I saw them in print. I think it would be a dis- 
grace to all concerned to copy gross, material and ver- 
bal errors and misrecitals, because every one must 
know that they would at once be corrected, if seen. 
They mar the sense and they pain the author. So the 
occasional change of the collocation of words often 
improves and clears the sense. If a reporter do no 
more than acts of this sort, removing mere blemishes, 
he does all judges a great favor. I do not believe any 
good reporter in England or America ever hesitated to 
doso. This is my opinion. Other persons may think 


differently from me, but I have supposed this a part of 
the appropriate discretion of a fair and accomplished 


reporter. You will find that Lord Coke thought very 
much as I do on this subject, if you will look on the 
fourth page of his report on Calvin’s case (7 Co. Rep. 
4), where he states the duty ofa reporter. Douglass, in 
his preface to his reports (pp. 12, 13), adopts an equally 
correct method. Yet whoever excelled him asa re- 
porter.’”” We regret that the learned judge did not give 
the profession his opinion of the requirements of a 


good head-note. 
—__ > 


RECENT ENGLISH DECISIONS. 
BILL OF LADING. 

Ship: exemption of ‘ thieves:”’ “‘ barratry:”’ “* dam- 
age to goods which cun be insured against .’’— The plain- 
tiffs shipped at Liverpool, on board defendants’ ship 
for New York, a box of diamonds under a bill of lad- 
ing by which were excepted, inter alia, ‘“‘ pirates, rob- 
beas, thieves, vermin, barratry of master and mari- 
ners, * * * .”’ The box was stolen during the voy- 
age or on the ship’s arrival in port, before the time for 
delivery; but there was no evidence to show whether 
it was stolen by one of the crew or by a passenger, or, 
after her arrival, by some person from the shore. Held, 
first, that ‘‘thieves ’’ must be interpreted as in a policy 
of insurance, and only applied to thieves external to 
the ship; and, assuming theft by one of the crew to 
be “* barratry,’’ secondly, that it lay on the defendants, 
the shipowners, to bring the loss within one of the ex- 
ceptions, by showing by whom the theft had been 
committed; and that the plaintiffs were therefore en- 
titled to recover for the loss. The bill of lading also 
contained a clause: “‘ the shipowner is not to be liable 
for any damage to any goods which is capable of being 
covered by insurance.’’ Held, that ‘‘ damage ’’ would 





include damage to the goods amounting to a total loss 
or destruction of them, but did not apply to the case 
of the abstraction of the goods. Taylor v. Liverpool 
and Great Western Steam Company, Law Rep., 9 Q. B. 
546. 

FEROCIOUS DOG. 

Evidence of scienter.—In order to fix the defendant 
with knowledge of the ferocious nature of a dog of 
which he was the owner and which had bitten the 
plaintiff, two persons who had upon previous occa- 
sions (One of them twice) been attacked by it were 
called to prove that they had gone to the defendant’s 
public house and made complaint, to two persons who 
were behind the bar serving customers, and that one 
of them had also complained to the bar-maid. There 
was, however, no evidence that these complaints were 
communicated to the defendant ; nor was it shown 
that either of the two men spoken to had the general 
management of the defendant’s business or had the 
care of the dog. Held, by Lord Coleridge, C. J., and 
Keating, J. (Brett, J.. dissenting), that there was evi- 
dence of scienter to go tothe jury. Applebee v. Percy, 
Law Rep., 9 C. P., 647. 


LANDLORD AND TENANT. 


Covenant to repair : breach: measure of damages.— 
In 1807 a lease was granted to F., containing a general 
covenant to repair, a covenant to repair within three 
months after notice, and a proviso for re-entry for 
breach. The plaintiffs, the assignees of the lessee, in 
1868, granted an underlease to the defendant with simi- 
lar covenants, except that the notice was to be a two 
months’ notice. In September, 1872, the premises be- 
ing out of repair, the reversioner served on the premi- 
ses a notice to repair pursuant to the terms of the 
lease of 1807. The defendant not having complied 
with this, the plaintiffs, on the 20th of March, 1873, 
served him with a notice ‘“‘to repair the premises in 
accordance with the terms of his lease;’’ and being 
threatened by the reversioner with proceedings to en- 
force a forfeiture, they entered and did the required 
repairs themselves, and before the expiration of two 
months after their notice brought an action against the 
defendant upon the covenants in his lease. Held, that 
they were not entitled to recover substantial damages 
on the general covenant, the premises not being out of 
repair at the commencement of the action; nor could 
they sue on the special covenant, the action being 
brought too soon, as the defendant, being no party to 
the lease of 1807, was not bound by the earlier notice 
of September, 1872. Williams v. Williams, Law Rep., 
9C. P. 659. 

STATUTE OF FRAUDS. 

Agreement not to be performed within a year: contract 
for support of illegitimate children: annuity: executed 
consideration—The defendant, who was the father of 
seven illegitimate children of the plaintiff, agreed with 
her verbally to pay her £300 per annum, by equal 
quarterly installments, for so long as she should main- 
tain and educate the children. At the time of the 
making of the promise the eldest child was about four- 
teen years old. For several years the plaintiff main- 
tained and educated the children, and the defendant 
paid the agreed sums. At Michaelmas, 1870, he dis- 
continued his payments. The plaintiff continued to 
maintain and educate the children and in May, 1873, 
brought an action for two and a half years’ arrears. 
Held, affirming the judgment of the Court of Ex- 
chequer, that, the consideration being executed, she 
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was entitled to recover as for ‘‘ money paid at the de- 
fendant’s request,” at the rate fixed by the verbal 
agreement, even assuming that the agreement was 
one “not to be performed within a year.”” Knowlman 
v. Bluett, Law Rep. 9, Ex. (Ex. Ch.) 307. 


—_— ____—_. 
BOOK NOTICES. 


The Law of Torts. By Francis Hilliard. Fourth edition. 
Two volumes. Boston: Little, Brown & Co., 1874. 


Mr. Hilliard’s well-known work on ‘The Law of 
Torts, or Private Wrongs,’”’ has been before the pro- 
fession for about sixteen years, and has given great 
satisfaction. The subject is one of the most important 
which the law-author is called upon to treat, it being 
one of the great divisions of the whole law; and co- 
ordinate with Contracts and Crimes. The present 
edition is prepared with the author’s usual diligence 
and discrimination; and considerable additions have 
been made. In all that Mr. Hilliard does in law litera- 
ture the desire to furnish the substance of the law is 
pre-eminently manifested; and although little atten- 
tion is paid to matters of form and style, yet his works 
possess the essentials of absolute’merit. An examina- 
tion of the present edition shows that most of the later 
cases have been inserted on the subjects treated; 
although there.seems to have been no attempt to get 
the very latest cases. Mr. Hilliard is a conservative 
writer, and evidently believes that law, like poetry and 
wine, is all the better when itis alittle old. The work 
can be thoroughly recommended to the profession. 


American Cases upon the Law of Wills. ee F. Redfield, 
LL.D. Boston: Little, Brown & Co., 1874. 


The title page of this volume tells us that it is a 
book of ‘‘ Leading American Cases and Notes upon 
the Law of Wills, Embracing Testamentary Capacity, 
Undue Influence, the Admission of Oral Testimony in 
aid of the Construction of Wills,the Execution of Wills, 
etc.”’ It is designed as a supplement to the author’s 
treatise on wills; and has been prepared in the same 
manner as the author’s well-known collection of lead- 
ing American cases on the Law of Railways. In a 
compilation of this character, two essential requisites 
are to be observed — judicious selection of cases and 
completeness in annotation. Without these requisites 
a volume of leading cases is a mere fragment; with 
these requisites such a volume may be quite as valu- 
able as a treatise. We know of very few treatises 
which are so valuable as Smith’s Leading Cases; and 
that work alone demonstrated the desirability of such 
compilations properly and copiously annotated. 

This volume of leading cases on wills contains a little 
more than one hundred cases, the judicature of nearly 
every important State being represented. The selec- 
tions are made with sound discrimination; and the 
notes are in Judge Redfield’s best style. The subject- 
matter gives the author an opportunity to indulge his 
aptitude for independent suggestion and criticism, and 
in stating his own views, much vigor and directness is 
exhibited. This makes all of Judge Refield’s notes 
interesting and beneficial; for they not only set forth 
the law as it is to be deduced from the cases, but the 
law as it ought to be in the view of the author. 
The case of Robinson v. Adams, (Supreme Court 
of Maine), p. 367, with the preceding and succeed- 
ing notes considers one of the most peculiar phases 
of law —the effects of modern spiritualism upon testa- 
mentary capacity. We have not the space to give a 
synopsis of the discussion there entered into; but the 





reader of this volume will not, we venture to affirm, 
pass over this case and notes without reading every 
word. The department of adjudication comprised in 
this book is probably one of the most interesting, of all 
the departments of law, in its social and mental aspects. 
And Judge Redfield has succeeded in making not only 
a book which is thoroughly useful to the profession, 
but one which is highly entertaining. The style and 
quality of the mechanical part deserves approbation. 
It is one of those {richly and handsomely prepared law 
books for which the Boston publishers are justly 
famous. 


Medico-Legal Papers. series. Revised edition. 
York: McDivitt, Campbell & Co., 1874. 

The papers collected in this volume were originally 
read before the Medico-Legal Society of New York; 
aud many of them have appeared in newspapers, maga- 
zines and reviews. Some of the papers are now pub- 
lished for the first time; and all of them have been 
revised by the individual author. This collection is of 
exceeding value, not only on account of its intrinsic 
merit, but on account of the evidences which it fur- 
nishes of the interest which is being taken in the 
subject of medico-legal jurisprudence. The New York 
society is rapidly increasing in magnitude and influ- 
ence, and will yet attain an importance having a great 
practical influence in legislation and administration. 
Among the most important papers to be noticed in this 
volume are “The Law in Reference to the Sale of 
Poisons by Druggists;” ‘* The Medico-Legal value of 
Confession as an evidence of Guilt;” ‘‘The Law in 
reference to Suicide and Intemperance in Life In- 
surance;”’ ‘The Sphere, Rights and Obligations of 
Medical Experts;’’ and “The Legitimate Influence of 
Epilepsy upon Criminal Responsibility.” There is an 
“introduction ’’ to the volume containing an interest- 
ing account of the origin of the society, before which 
these papers were read and discussed. To all who are 
interested in medico-legal jurisprudence this volume 
will be of sterling benefit, furnishing, as it does, the 
latest results of the combined observations of the legal 
and medical professions on matters of paramount im- 
portance. 


New 


Benjamin on Sales. First American edition. J.C. Per- 
— New York and Cambridge: Hurd & 12.5 


This isa ‘‘ Treatise on the Law of Sale of Personal 
Property; with references to the American Decisions 
and to the French Code and Civil Law.’”’ The first 
English edition of this work was brought out in 1868 
by Mr. Benjamin, and was designed to develop and 
enlarge the work of Blackburn on Sales. The work 
received great favor not only in England but in this 
country, and in 1873 a second edition was issued by the 
English author, with additional references to American 
cases. These references were, however, generally, to 
the leading cases in the Supreme Court of the United 
States andin the Court of Appeals of New York—cer- 
tainly agreat compliment to these courts, and an index 
of the foreign estimate of the importance of some of 
our courts over others. Mr. Perkins, the American 
editor, has added more copious references to the 
American decisions; and has aimed, particularly, 
to state the cases and opinions on points in which 
the American law differs from the British. It 
is unnecessary to make a lengthy exposition of the 
character and plan of the present work. The American 
profession are quite wellj acquainted with this admira- 
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ble treatise, and only awaited just such additions and 
modifications as Mr. Perkins has made to accept the 
treatise as a complete compendium of the law of the 
subject on which it treats. The American editor has 
performed his part creditably, and has exercised the 
same care and judgment which characterizes his 
editorship of “Chitty on Contracts.”” For excellence 
of arrangement, purity of style and diction, fullness of 
subject-matter, and accuracy, this work has few equals. 


A Treatise on the Law of Contracts. By William W.Story. In 
two volumes. Fifth edition, by Melville M. Bigelow. 
Boston : Little, Brown & Company, 1874 

The advertisement to this edition states that it was 
commenced some three years ago by the Hon. Edmund 

H. Bennett, but that after prosecuting it for about a 

year he was compelled to abandon it by reason of fail- 

ing health, and that, thereupon, Mr. Bigelow was in- 
duced to complete it. We doubt if the task could 
have fallen into more competent hands. To say that 
this is the best edition of Story on Contracts that has 
ever been issued, would be saying no more than one 
would expect of the last edition; to say that Mr. Bige- 
low has made the work, what it has never been before, 
satisfactory, would hardly be saying too much. Aside 
from two entirely new chapters on “ Bills of Exchange 
and Promissory Notes,’’ and on “ Telegraph Compa- 
nies,” and some fifty new sections, the editor has re- 
written many of the old chapters and has greatly im- 
proved the general plan and arrangement of the work 
by eliminating some matters not properly belonging to 
it and by re-arranging other matters. In addition to this 
he has collected the cases decided since the last edition 
was issued, now some eighteen years ago. This addi- 
tion, he tells us, has been about three thousand cases. 
The author of a treatise on Contracts should be, like 

a poet—‘born, not made.’’ The subject is alto- 

gether too vast for mediocrity ; and it has always been 

a matter for regret that it did not fall to the lot of the 

elder Story rather than to his son; but, however much 

we may miss in this work the genius of the father, we 
are bound to say that as it comes to us from the hands 
of this editor we miss nothing that care and research 
and good judgment can give to it. 
——__>___—_ 
UNITED STATES SUPREME COURT. 


The following is a summary of the opinions read in 
the United States Supreme Court on Monday last: 

No. 13.—Cadle, Jr., Receiver v. Baker & Co.: Appeal 
from the District Court of the United States for the 
Middle District of Alabama. Mr. Chief-Justice Waite 
delivered the opinion, holding that in an action by the 
receiver of a National Bank against the debtor of the 
bank, the defendant cannot inquire whether the re- 
ceiver was rightfully appointed. Reversed. 

No. 761.—Gardner v. Brown, adv.: Appeal from the 
Circuit Court of the United States for the Middle Dis- 
trict of Tennessee. Mr. Chief-Justice Waite delivered 
the opinion, holding that a trustee on a mortgage 
security is a necessary party, and the case cannot be 
removed where his citizenship forbids it. Affirmed. 

No. 116.—Scott et al. v. Kelly. No. 17.—Same v. 
Same: Appeal from the Supreme Court of New York. 
Mr. Chief-Justice Waite delivered the opinion, hold- 
ing that as the assignee in bankruptcy submitted to 
the jurisdiction of the State Court without objection, 
he cannot now question it in this court. Affirmed. 

No. 109.—Basee v. The City of Brownville: Appeal 
from the Supreme Court of Texas. Mr. Chief-Justice 





Waite delivered the opinion, dismissing the writ be- 
cause no federal question is raised on the record. 

No. 3 (original).—The State of Florida v. Anderson 
and others: Mr. Chief-Justice Waite delivered the 
opinion, dismissing the cross-bill of R. H. Johnson et 
al. Amended cross-bill of complainant, and so much 
cross-bill of Boisevain et al., as relates to the Jackson- 
ville, Pensacola and Mobile Railroad Company, and the 
Florida Central Railroad Company. The injunction 
in regard to the collection of certain taxes is continued 
until the final disposition of the cause. The petition 
filed by the Rogers Locomotive Works overruled, but 
they are permitted to file a petition for payment out 
of funds in the hands of the receiver. 

No. 4.—Murdock v. The City of Memphis: Appeal 
from the Supreme Court of Tennessee. Mr. Justice 
Miller delivered the opinion, holding, first, that the 
second section of the Act of Feb. 5, 1867, is a substitute 
for and repeal of the 25th section of the Act of 1789, 
and governs the appellate jurisdiction of the Supreme 
Court over State judgments and decrees of State 
Courts; second, that this jurisdiction arises only 
where one of the questions mentioned in the Act of 
1867 has been decided by the State Court against the 
plaintiff in error in the court; third, that the jurisdic- 
tion of the Supreme Court is limited to the decision of 
the federal question, and if that was rightly decided in 
the State Court, the judgment must be affirmed; 
fourth, but if it was erroneously decided, then the 
judgment must be reversed, unless there is some other 
matter or issue decided by the State Court sufficiently 
broad to maintain the judgment of the State Court, 
without regard to its error on the federal question. 
Affirmed. 

No. 27.—T he Baltimore and Ohio Railroad Company 
v. The State of Maryland: Appeal from the Court of 
Appeals of Maryland. Mr. Justice Miller delivered 
the opinion, overruling the motion to dismiss the writ 
of error to the Court of Appeals on authority of Mur- 
dock v. City of Memphis. 

No. 108—Matthews v. McStea: Appeal from the New 
York Court of Common Pleas for the City and County 
of New York. Mr. Justice Miller delivered the opin- 
ion, overruling the motion to dismiss the writ of error 
to the State Court on same authority. 

No. 17.—T he First National Bank of Clarion v. J. B. 
Jones, ussignee, etc.: Appeal from the Circuit Court 
of the United States for the Western District of Penn- 
sylvania. Mr. Justice Clifford delivered the opinion 
holding: first, that the sale of goods under a con- 
fession of judgment by an insolvent is not conclusive 
against his assignee in bankruptcy ; second, that a party 
giving such a power to confess must be held to contem- 
plate the consignee’s security a judgment and levy on 
his property. Affirmed. 

No. 114.—P. F. Peters v. the Schooner Dexter, etc.: 
Appeal from the Circuit Court of the United States for 
the District of Maryland. Mr. Justice Clifford deliv- 
ered the opinion. This was acase of collision, in 
which, on conflicting evidence, this court affirmed the 
decree rendered in both the District and Circuit 
Courts. Affirmed. 

No. 104.—Ross v. Jones, Brown & Co.: Appeal from 
the Circuit Court of the United States for the Eastern 
District of Kansas. Mr. Justice Clifford delivered the 
opinion, holding: first, that the whole period of the 
war must be taken out of the view of the Statute of 
Limitations on suits in the Circuit Court for the Dis- 
trict of Arkansas; second, that an indorsee of a promis- 





THE ALBANY LAW JOURNAL. 


. 51 











sory note is not a surety within the meaning of the 
Arkansas Statute, which discharges the surety on fail- 
ure of the holder of the note to sue when notified to do 
so. Affirmed. 

No. 107.—French v. Edwards et al.: Appeal from 
the Circuit Court of the United States for the District 
of California. Mr. Justice Swaine delivered the opin- 
ion holding, that in an action at law for the possession 
of land by a party who had conveyed it in trust for 
certain purposes, where the purposes had been aband- 
oned, and the trust no longer existed, it would be pre- 
sumed that the title had been reconveyed to the 
grantor, and that he can recover on his original title. 
Reversed. 

No. 93.—T he Franklin Fire Inswrance Company v. 
Colt: Appeal from the Circuit Court of the United 
States for the District of Connecticut. Mr. Justice 
Field delivered the opinion, holding, that notwith- 
standing the provision in the charter which required 
the policy of insurance to be in writing, the company 
could bind itself by a preliminary parol agreement. 
Affirmed. 

No. 98.—Yonkey v. Saunders: Appeal from the 
Supreme Court of Arkansas. Mr. Justice Davis deliv- 
ered the opinion, holding, that a judgment in the 
Circuit Court of the United States against an adminis- 
trator will not authorize the sale of the property of 
decendent in disregard of the course of administra- 
tion of the estate under the laws and in the courts of 
the State; it only establishes the claimant a valid claim 
against the estate. Affirmed. 

No. 566.—Clark v. The City of Iowa City: Appeal 
from the Circuit Court of the United States for the 
District of Iowa. Mr. Justice Field delivered the 
opinion, holding, that in an action on coupons for in- 
terest, detached from the bonds to which they belonged, 
the statute of limitations which applies to the cou- 
pons is that which would apply to the bond if suit was 
brought, and that the statute begins to run from the 
time the coupon was due and payable. Affirmed. 

No. 382.—The United States v. Saunders: Appeal 
from the Court of Claims. Mr. Justice Bradley deliv- 
ered the opinion, holding that the claimant, as the 
Superintendent of the Experimental Garden of the 
Agricultural Department, is not included in the act of 
July 20, 1866, adding 20 per cent to compensation of 
certain government employees. Reversed. 

—>-_—_—_ 
BANKRUPTCY LAW. 

In Stickney v. Wilt, decided at this term of the 
United States Supreme Court, the objection was made 
that an appeal would not lie from the Circuit Court to 
the Supreme Court from the decree of the Circuit 
Court rendered in a petition of review, filed under the 
supervisory jurisdiction conferred upon the Circuit 
Courts by the first clause of the second section of the 
bankrupt act. The court was of the unanimous 
opinion that the question was settled in the negative in 
Morgan v. Thornhill, 11 Wall. 72. 

In Mays v. Fritton, decided in the same court, it 
was held that to authorize an assignee to recover 
money or property payed or sold, under section 35 of 
the bankrupt act: ‘‘It is necessary that he should 
establish the act of the bankrupt, not only of which he 
complains, but also that it was done with a view to 
give a preference over other creditors, and that 
such person was insolvent.’’ Fora full discussion of 
this general subject see the recent case of Wilson v. 
City Bank, 17 Wall. 473. 





In Marrett v. Atterbury, decided by Mr. Justice 
Miller in the United States Circuit Court district of 
Minnesota, and reported in 2 Cent. L. J., 11, it was 
held that where the creditor of a bankrupt included in 
his proof of debt a claim against the bankrupt’s estate 
part of which was invalid and the rest valid, and made 
the claim in this manner intentionally, knowing that 
only part of it was legal, and supported the claim for 
the whole amount by a false oath, the effect of this 
fraudulent conduct on the part of the claimant was to 
disentitle him to any dividends whatever on any part 


of his claim. 
—_—_———_————— 


CORRESPONDENCE. 
AN ERROR IN SToRY’S COMMENTARIES ON EQUITY. 
345 BRoADWAY, New YORE, } 
January 9, 1875. 
Editor of the Albany Law Journal: 

DeEaAR Sir — Every now and then we meet with some 
hesitation of the judicial mind over the following 
broad language in Story’s Commentaries, § 193: 
‘“‘Whether the party, thus misrepresenting a fact, 
knew it to be false, or made the assertion without 
knowing whether it ‘were true or false, is wholly im- 
material,’ etc. The sole authority cited being Wright 
v. Snowe, 2 De G. & 8. 321. (The word “thus”’ is out 
of place; for the antecedent is, fraud by imposition, 
implying a scienter.) 

But the dissenting judges do not notice that the au- 
thority does not support the text. The vice-chancel- 
lor’s language is simply this: ‘If a person will make 
a positive assertion and auother act upon it, it is often 
immaterial, between the two, whether the former was 
aware that it was untrue.” 

It will be seen that the authority is merely upon the 
subject of equitable estoppel; and it is to be hoped 
that the section of the commentaries will be altered 
conformably in the next edition. The loose error has 
been inserted in Perry on Trusts, and is a sort of stand- 
ard obiter; although uniformly qualified whenever it 
presses upon an actual case. At least, I have met with 
no decision which has been governed by it. 


Respectfully, etc. 
- ; . B. W. HuntTINGTon. 
———_~>-———_. 


NOTES. 


Baker, Voorhis & Co., announce a new treatise on 
the law and practice of Surrogates’ Courts in the State 
of New York, by Amasa A. Redfield, one of the auth- 
ors of that very excellent book, Shearman and Red- 
field on Negligence.——The same firm will shortly 
issue a Digest of the Laws of Railways, by Mr. R. 
Bach McMasters, the compiler of the annotated Rail- 
road Law of New York. Mr. McMasters’ work will 
embrace all the American cases both State and Fed- 
eral, and all the English, Scotch, Irish and Canadian 
cases applicable to the American law. Well arranged 
and well executed, the work should be very useful. 
The other books promised shortly by this firm, are 
Waterman’s Treatise on Trespass, and Judge Ashbel 
Green’s edition of Brice’s Ultra Vires. ——Messrs. 
Diossy & Co., have in preparation a treatise on the 
Law of Referees by ex-Judge Murray Hoffman, and a 
treatise on the Law of Receivers by the same author. 
—Callaghan & Co., of Chicago, also announce a 
Digest of the law of Railways by John F. Lacy.—— 
Kay & Brothers have in preparation a treatise on the 
law of Homicide with an appendix of Leading Cases 





THE ALBANY LAW JOURNAL. 








by Francis Wharton, a work which, coming from a 
writer of such conceded ability, will prove of great 
value.—— Gould & Son have in press a treatise on the 
duties of Executors, Administrators and Guardians, 
and the practice in the Probate Court, with forms by 
Robert H. McClellan, former Surrogate of Rensselaer 
county. 

All lawyers in the Agentine Republic are said to be 
styled ‘‘ Doctors.”.——-Lord Romilly died at the age of 
seventy-two.——The Weslyan body in England are to 
take legal proceedings to have the right of their minis- 
ters to be described on tombstones in parish church- 
yards, by the title of ‘reverend ”’ established by law. 
—The Chicago Bar Association recommends that 
the Supreme Court of Illinois meet only at the Capitol 
of the State.——A number of cases had been set down 
for hearing at the last Marylebone County Court, aris- 
ing out of the recent explosion near the Regent’s Park, 
the plaintiffs in each case claiming damages against the 
Grand Junction Canal Company. The company, how- 
ever, obtained a writ of certiorari for removing the 
causes to the Court of Queen’s Bench, where a repre- 
sentative case may be expected to be tried in Hilary 
term.——The York Herald says that Mr. Justice Den- 
man startled assize court blackguardism at Warwick 
by an outburst of indignation. Suppressed tittering 
reached his ear from the gallery whilst a witness was 
reluctantly repeating indelicate lauguage, his Lordship 
exclaimed in a tone of astonishment and anger, ‘‘ Good 
God, is this a Christian country?” Having threatened 
to have one man arrested who had been laughing at 
every indelicate expression, his Lordship added, ‘ Let 
us have decency in courts of justice. One does not 
come to be amused by filth which one is obliged to ex- 
tract in cases that disgrace the country.” 

Our attention has been called to a typal error in Mr. 
Lawrence’s letter, published in this JouRNAL last week, 
which impairs the sense. On page 35, second column, 
seventh line from the bottom, for ‘‘ International,” 
read “‘Justinian.”.——A correspondent thinks our 
“answer to the question of F. P. M., about the Buf- 
falo charter in last week’s JOURNAL, is not wholly cor- 
rect,’’ because a like provision is to be found in the 
Revised Statutes of the State. 1R.S. 397. We sup- 
pose, however, that the Buffalo charter and the Re- 
vised Statutes stand about on a par, so far as their legal 
effect is concerned.—The United States Supreme 
Court, before the holiday adjournment, decided some 
sixty odd cases, dismissed upward of forty, and held 
some thirty odd under advisement, most of which they 
decided last Monday .—— It seems from one of the Eve- 
ning Post’s entertaining series of articles, ‘‘ Among 
the Book-makers,’’ that Mr. James R. Osgood, the 
chief of the Boston fraternity, was intended by his 
father for the bar, and that he read Blackstone for a 
time, but his natural proclivities were too much for his 
father. 

The necrology of 1874, embraces some legal names of 
more than ordinary prominence; chief among them 
isthat of Benjamin R. Curtis, of Boston, who was in 
many respects, perhaps, the ablest lawyer in the United 
States. In our own State, Judge Charles H. Doolittle, 
leads the list, among the younger men; while of the 
men, as it were, of the past generation, were Judge 
Conkling, the father of Senator Conkling and the 
author of ‘Conkling’s Treatise” and ‘‘Conkling’s 





Admiralty;”” John W. Edmonds, for years a Justice 
of the Supreme Court, and Mr. Gerard, of New 
York, a contemporary of Ogden Hoffman. The Penn- 
sylvania Bar lost James Thompson, who was, from 1857 
to 1872, a Justice of the Supreme Court of that State, 
and from 1867 its chief. He wasan excellent lawyer 
and a judge beyond reproach. Among the other 
names that we recall are John Meredith Read, also a 
Chief-Justice of Pennsylvania; John Bowers Lewis, 
said to have been the ablest lawyer in Canada, and 
Judge Basil Harrison, of Michigan, the original of 
Cooper’s ‘* Beehunter.”’ 

One of the most remarkable of the curiosities in 
our reports is the case of Babcock v. Montgomery Co. 
Mut. Ins. Co., 4 N. Y¥.326. The case holds that where 
a building was insured generally against loss by fire, 
and in a separate clause in the policy the insurers were 
declared liable for fire by lightning, no liability at- 
taches for a loss occasioned by the building being 
struck by lightning, prostrated and destroyed, but no 
ignition or combustion taking place. Nicholas Hill, 
Jr., argued the case in the Court of Appeals for the 
insurance company, and his argument, as usual, seemed 
to exhaust the learning on the subject, and Hulburt, J., 
who delivered the opinion of the court, made a reswme 
of the argument of counsel. The extent and variety 
of the allusions in the opinion to the subject under 
discussion are certainly unique. The point was to de- 
termine whether “lightning”’ is “ fire,’ the plaintiff 
contending that destruction by lightning in any man- 
ner is a destruction by fire. The judge alludes to three 
passages in the Bible, of which the passage from Job, 
i, 16, is the most noteworthy, viz.: ‘‘The fire of God 
is fallen from heaven and hath burned up the sheep 
and the servants and consumed them.” Allusions are 
made to the views of Seneca, the Stoics and Epicure- 
ans. Quotations are made from Milton’s Paradise 
Lost and from Byron’s Childe Harold. The scientific 
treatises are examined and the names of Des Cartes, 
Harris, Dr. Lardner, Franklin, Faraday and Metcalf 
appear in the discussion. A few law cases are cited, 
and the judge comes to the conclusion that “ electri- 
city, caloric or heat may so act, without producing 
fire, as to cause great injuries to property, but these 
are not embraced by an insurance against fire alone.” 

Law schools seem to be among the things that do 
not improve with time, except it be in the facility 
with which they turn out “‘ ready made lawyers.’’ The 
law schools of the Civilians were somewhat different 
from either those of this country or the Inns of Court. 
Those of the Justinian period were located at Constan- 
tinople, Berytus and Rome, and the course of study 
in each, as prescribed by the ordinance of December, 
533, consisted of five years. The students of the first 
year, nicknamed the dwpondii (two-penny men), were 
required to read the Institutions, and to make a be- 
ginning with the Digest. Thesecond, third and fourth 
years were also given to the Digest, but without pro- 
ceeding further than through thirty-six out of the 
sixty books. The instruction of these four years was 
carried on by lectures and recitations. In the fifth 
and last year the students were left to themselves and 
read (or were supposed to read) the remainder of the 
Digest and the Codex Constitutionum. Later the 
law schools of Ravenna and Bologna attained a reputa- 
tion and an attendance that would make glad the 
hearts of the directors of the present day. 
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CURRENT TOPICS. 


The ‘‘Council of Law Reporting” has issued a 
sort of proclamation ‘‘ tothe Legal Profession of the 
State of New York,” ‘‘ calling attention to the fact 
that two series of Supreme Court Reports are now in 
course of publication;” that the one ‘‘is edited by 
Marcus T. Hun, Esq., the official reporter;” that 
the other is edited by Messrs. Thompson and Cook, 
and has no official character; it is a private enter- 
prise and conducted as such upon private responsi- 
bility.” The ‘‘Council” thereupon declares that 
‘““the existence of more than one set of reports of 
the same court is an unmixed evil;” that ‘‘ the first 
requisite to reform in the system of law reporting is 
to secure official and responsible reporters,” and 
recommends ‘‘that the profession confine their 
support to one of the two series of Supreme Court 
reports, and that if they concur in the views here 
expressed respecting the need of an official charac- 
ter and responsibility in reporters, the regular series 
be the one selected.” The ‘‘Council” closes its 
circular with this rather significant paragraph: ‘‘ It 
is the hope of the Council that the Supreme Court 
may soon be vested with the power to appoint its 
own reporter, as contemplated in the Constitution, 
and that the Bench and Bar may so co-operate with the 
Council as will enable it to inaugurate some of the 
reforms which are desired and are believed to be 
attainable. In the meantime the foregoing sugges- 
tions are respectfully submitted.” 


On the whole this document is somewhat curious. 
In the first place it may be necessary to inform our 
readers what ‘‘ The Council of Law Reporting” is. In 
May, 1873, a committee of the New York Bar Asso- 
ciation reported that the existing reports were dis- 
graceful, and that a reformation was needed, but 
it also reported that it had then no plan of improve- 
ment to recommend. In the December following, 
and two months after, ‘‘ Messrs. Thompson and 
Cook’s” reports had been commenced, this same 
committee reported a ‘‘Scheme of Reporting” 


whereby it was proposed that a number of gentle- 
men of the Bar Association of New York should do, 
or cause to be done, the reporting of all the courts 
in the State, provided the legislature would grant 
them an annual subsidy of $20,000, and, provided 


Vor. 11.— No. 4. 





also, that each member of the profession would sub- 
scribe fifty dollars a year, and, in addition, ‘‘ unite 
ina guaranty of $250, per annum, apiece for three 
years, of allexpenses,” etc. These gentlemen, with 
such a munificent financial backing, were to be de- 
nominated ‘‘ The Council of Law Reporting.” The 
‘*Council” was duly appointed according to the 
scheme; but aside from an unsuccessful attempt last 
winter to secure the passage of an act of incorpora- 
tion it has hitherto done nothing. It may be candid 
to suppose that, like the worthy Mr. Micawber, the 
‘*Council” has been ‘‘ waiting for something to 
turn up.” 


So far as relates to the merits of this circular of 
‘*The Council of Law Reporting” there is this, at 
least, to be said: No one knows better than this 
**Council;” first, that Mr. Hun’s reports were not 
started until the New York Supreme Court Reports 
had been inysuccessful operation for seven months, 
and had driven from the field both Barbour and 
Lansing; second, that Hun’s reports are, in all 
material respects, sheer imitations of the other series, 
that Hun has never promised to do, nor attempted 
to do more or better than was being already done 
when he commenced; third, that Mr. Hun was ap- 
pointed solely at the instance and in the interest of 
a publisher whose former ‘ official” reporter had 
been forced to retire and mainly for the purpose of 
‘“*fighting ” the new series; fourth, that the New 
York Supreme Court Reports were the pioneers in 
reforming reporting in this State —that when they 
were undertaken there was no promise or indication 
of any attempt at reform from any other source and 
that they have furnished as prompt, accurate and 
intelligible reports of cases as we are likely to have 
even when the ‘‘ Council” come to control the re- 
porting. 

nies 

The ‘‘Council” places its emphasis — indeed 
rests its whole argument —on the ‘ official” char- 
acter of Mr. Hun. We have had an ‘“ official” 
reporter of the Supreme Court for several years, but 
his ‘‘ official’ character did not serve to make the 
profession satisfied with his reports, nor to shield 
him from the censure of the Committee of the Bar 
Association. The fact is that it was the incompe- 
tence of this same ‘‘ official ” reporter that kept alive 
so many series of reports, and that rendered neces- 
sary a reform like that inaugurated by the New 
York Supreme Court Reports. The ‘ official” re- 
porter having failed, and private enterprise having 
stepped in and taken up the work and showed how 
it could be done successfully, and the said ‘‘ official ” 
having filched the plan and commenced again, the 
‘*Council” now recommends him because he is 
‘¢ official.” The ‘‘ Council” states that the courts 
have recognized Mr. Hun as the ‘‘ official” reporter. 
To the extent of requiring cases and points to be 
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filed for him, some of them have (or at least it is said 
they have, but we happen to know that the order in 
one of the departments was made by one judge 
only). At the same time the judges also recognize 
the other series by furnishing to its editors their own 
cases and points and, what is more to the purpose, 
by citing their reports, a compliment we believe they 
have not yet paid to the “official” reporter, even in 
the First Department. 


The fact is that the circular was conceived and 
issued in the interests of the ‘‘Council.” That 
body wants something to do—it wants to 
control this matter of reporting itself, subsidy, 
subscription, guarantee and all. It expresses the 
hope ‘‘that the Bench and Bar may so co-operate 
with the Council as will enable i¢ to inaugurate 
some of the reforms which are desired and are be- 
lieved to be attainable.” Mr. Hun has undertaken 
to ‘‘so co-operate,” and a good word for him isa 
good word for the ‘‘Council,” and its ‘‘ scheme.” 
We are not making loose assertions, but are very 
exactly informed that such is the fact. According 
to the ‘‘scheme” the reporter appointed by the 
judges is to be one of the reporters under the 
**Council.” If the ‘‘Council” can secure the 
appointment of one willing to join with them there 
may be some hope for the inauguration of their sys- 
tem. Propositions looking to such a coalition were 
suggested to one of the editors of the New York 
Supreme Court Reports, by one of the ‘‘ Council,” 
and were promptly rejected. Mr. Hun, it seems, 
was more willing. 


We would not by any means be understood 
as charging the majority of the members of 
the ‘‘Council” with a participation in, or knowl- 
edge of, these schemes, or with any attempt to 
palter or to subserve a selfish purpose by the circu- 
lar. They have mainly permitted their good nature 
and desire to ‘‘accommodate” to be taken advan- 
tage of. The action of the ‘‘ Council” was brought 
about by men who have, as they say, ‘‘an axe to 
grind.” Most active among them is Mr. Lewis 
L. Delafield, a member of the ‘‘ Council,” a young 
man whom the parliamentary rule that a mover of a 
committee shall be made its chairman, thrust into 
some little prominence in this matter of reporting, 
who had the honor of originating the ‘‘ Scheme of 
Reporting,” and the ‘‘ Council of Law Reporting,” 
and who has ever since been, like sop’s fly upon 
the chariot axle, pluming himself on the dust he 
has kicked up. Angered that the New York 
Supreme Court Reports forestalled the action of his 
committee; wrathy by reason of the ridicule poured 
upon his ‘‘ Scheme of Reporting,” and chagrined at 
its failure, it is not surprising that he should bend 
his energies against those that undid him. It is to 





him that the Bar of the State are mainly indebted 
for the advice of the ‘‘ Council.” It is not the first 
time that disappointed ambition, resentment for the 
defeated hopes and desire for revenge have assumed 
the appearance of public spirit. 


The United States Supreme Court seems to have 
adopted the plan of amending its rules as occasion 
may require. Once in a week or two, we notice 
that such and such a rule has been amended in such 
and such away. The latest amendment is to Rule 
26, to which a paragraph (7) is added in the follow- 
ing language: If, after a cause has been passed 
under circumstances which do not place it at the 
foot of the docket, the parties shall desire to have it 
heard, they may file with the clerk their joint re- 
quest to that effect, and the cause shall then, by him, 
be reinstated for call, ten cases after that under 
argument or next to be called at the end of the day 
the request is filed. If the parties will not unite in 
such a request, either may move to take up the 
cause, and it shall then be assigned to such place 
upon the docket as the court may direct. No stipu- 
lation to pass a cause without placing it at the foot 
of the docket will be recognized as binding upon the 
court. A cause can only be passed upon application 
made and leave granted in open court. 


The United State Supreme Court has decided the 
celebrated ‘‘ Franc” case involving a construction 
of the act of 1873, which defined the value of a 
foreign coin to be ‘‘that of the pure metal of such 
coin of the standard value.” Under this statute a 
French franc is declared to be worth nineteen cents 
and three mills, that being the value as ascertained 
by the superintendent of the mint, and published by 
the treasury. This case arose in ascertaining the 
value of the franc in invoices of foreign goods; and 
the decision of the question is of more importance 
than a casual glance would reveal. The decision will 
place thousands of dollars in the government coffers. 
The fact that such statutes and such decisions have 
to be made in the present age is a reproach to the 
nations whose citizens are intimately connected by 
the ties of commerce, but are perplexed by the fail- 
ure to procure a uniform international system of 
measures and moneys. 


The operation of the Lunacy law of 1874, is being 
tested in the case of the woman Jenisch who roasted 
her child to death in a cooking-stove. She was 
found to be insane at the time of the commission of 
the act by the commissioners appointed under the 
act of 1874. Counsel then applied to the Court for 
an order sending Jenisch to the insane asylum. It 
was argued that the law was mandatory and that, 
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she having been declared insane by the commission- 
ers, the court had no alternative but to commit her 
to the asylum. The case was, however, postponed. 
Some defects are pointed out in the new lunacy law; 
and under section 80 it is contended that criminals 
will set up the plea of insanity, and procure the 
appointment of a commission. If found to be in- 
sane, by the commissioners, at the date of the crime, 
they will have to be sent to the asylum whether in- 
sane or not at the date of the commissioners’ report. 
They may then be discharged in a few days from the 
asylum and thus escape any further punishment. 
The effect of the law is to transfer the question of 
guilt in such cases from the jury to a commission. 
But it is by no means certain but that a commission 
is as well prepared to decide the issue as an ordinary 


jury. 


If one quality more than another distinguishes Dr. 
Kenealy it is that of persistency. This was shown 
in his conduct of the Tichborne case, in his subse- 
quent attacks on the judges, and in his tenacious 
hold on his position as a barrister. And now we 
are served with another dish of the same quality, in 
the learned Doctor’s endeavors to sustain himself on 
the surface of English society. And the fact seems 
to be that he is upborne by much genuine sympathy. 
Oue English newspaper says, that ‘‘ there is a strong 
feeling among members of the bar that the special 
offense for which he has been cut off from the exer- 
cise of his profession” has been too severely dealt 
with. And it is doubted whether his offense came 
within the jurisdiction of the benchers. It can 
hardly be expected, however, that Dr. Kenealy will 
be restored to his position as member of the bar 
and Queen’s counsel, And it is said that he con- 
templates emigrating to our shores in the hope of 
meeting a more lenient profession and more just 
judges. 


The New York Commission of Appeals has decided 
an important question relative to the duties of mem- 
bers of the common council of cities. The case is 
Smith v. City of Albany, and it appears that at a 
meeting of the common council a resolution was 
adopted to appropriate $2,500 for the purpose of 
defraying expenses of celebrating the fourth of July. 
A committee was appointed and under its appoint- 
ment plaintiff, who was a member of the common 
council, furnished horses and carriages for the pro- 
cession the value of the use of which was $139. It 
is now held that plaintiff cannot recover; upon the 
principle that an agent cannot bargain with himself. 
The members of the common council are agents of 
the city and cannot employ themselves to do the 
city’s work. Hodges v. City of Buffalo, 2 Denio, 110, 
and Collier v. Munn, 41 N. Y. 143, are referred to 
with approval in the opinion. See also Laws of 
1843, p. 36. 





NOTES OF CASES. 

In Bivins v. Jarnagin, the Supreme Court of Ten- 
nessee held, that a deed of land made in considera- 
tion of past illicit and adulterous intercourse would 
not, ordinarily, be set aside if the grantee was in 
possession. But where it was shown that the deed 
was the result of undue influence exercised by the 
grantee over the grantor the deed would be set aside. 
The rule on this subject is as follows: An agreement 
in consideration of future illicit cohabitation or in- 
tercourse between the parties is void; but an agree- 
ment under seal in consideration of past illicit co- 
habitation or intercourse is valid. Chitty on Con- 
tracts, 11 Am. ed. 979. In Gibson v. Dickie, 3 M. 
& 8. 463, it appeared that plaintiff had cohabited 
with defendant and that they agreed to separate on 
condition that defendant would allow plaintiff £30 
per annum, during her life. She was to continue 
single and not cohabit with any one else. This 
agreement was held valid. 


An illustration of the important question of what 
constitutes a partnership may be found in England 
v. England, decided recently in the Supreme Court 
of Tennessee. It appeared that the owner of a still 
and tubs hired the use of them to another for a part 
of the profits of the business in which they were to 
beused. The court held that the owner was not a 
partner in the business. The following example was 
brought forward in the opinion of the court: ‘It 
is to-day of frequent, almost universal habit for land- 
owners to rent their farms for certain proportions of 
crops. In all these instances the amount to be re- 
ceived depends upon—rises and falis, with the 
amount of the profits or business. Still the inten- 
tion of the parties to such contracts never contem- 
plates a partnership. A contrary rule would make 
four-fifths of the real estate owners partners of their 
tenants without either having even entertained such 
a purpose.” This case is more in accordance with 
the English law of partnership. The prevailing 
American rule is, that sharing in the profits makes 
one a partner; and the only exception recognized is 
in the case of employees or agents of the business 
who take a share of the profits for their compensation. 


The English courts adhere very strictly to the 
old rule that a master is not liable to a servant for 
injuries caused by a fellow-servant. In Havell v. 
Landore Siemens Steel Co., 31 L. T. N. 8. 483 it was 
held that where a workman in a colliery was killed 
by an explosion occasioned by the negligence of 
the manager of the colliery appoirted by the own- 
ers, the manager and the deceased were fellow- 
workmen, and the owners were not liable. And 
the rule was not altered by the fact that the own- 
ers were compelled to appoint a manager by statute. 
Wilson v. Merry, L. Rep. 1 Sc. and D. App, 826, was 
principally relied on. 
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LAW AND SPIRITUALISM. 

A recent decision in Maine — Robinson v. Adams, 
reported in Redfield’s American Cases on Wills, p. 
367 — has brought into view the relations of law and 
spiritualism. The question considered in that case 
was whether a will executed under the influence of 
spiritualistic communications is void on account of 
‘*undue influence.” This also involved the further 
and deeper question whether one so influenced was 
of sound mind in contemplation of law. The 
grounds, chiefly relied upon to show unsoundness of 
mind or undue influence, were the belief of the tes- 
tatrix in communications with the spirit of her de- 
ceased husband, and her suspicions and belief 
thereby aroused, that her son-in-law, the contestant, 
was exposed to the control of evil spirits. The judge 
did not rule that a belief in spiritual communica- 
tions was, itself, an insane delusion, but he ruled 
that it was for the jury to consider how far such a 
belief showed delusion, and whether that belief was 
itself an insane delusion. This ruling was sustained 
by the Supreme Judicial Court on appeal. The 


court was of the opinion that the question could not 
be dealt with theologically, morally or scientifically, 
but, that it must be considered legally, as bearing 
on the single point of insanity or insane delusion. 
‘¢ What our individual and collective opinions as to 
facts, truth, possibilities or evidence, or claims of 


this so-called spiritualism may be, has nothing to do 
with the questions before us. It is only as to the 
proved effect of this belief on another person’s mind 
that is before us.” The court also say that ‘‘ there 
is no doubt that the law allows any person to seek 
advice, suggestions, and opinions from others where 
no fraud or deception is practiced. The laws does 
not limit the range. If a pious man, of sound mind, 
should seek advice by prayer, and should believe 
that he had a direct answer, and should regard it not 
as dictation, but advice entitled to consideration, 
would any one say that his will would be set aside 
as made under undue influence? * * * In this 
case, the widow, it is assumed, thought she had re- 
ceived letters, not from an absent husband, but from 
one who had gone beyond this world to another, and 
in them some suggestions as to the disposition of her 
property. She did not yield implicitly and blindly 
to these suggestions, but regarded them as she 
would have regarded such letters if they had been 
written during life, as friendly suggestions, which 
had some effect on her mind, but not to the point of 
destroying her own free will and deliberate judge- 
ment.” 

Judge Redfield, in an elaborate note to this case, 
takes a different view of the matter under discussion 
and lays down the following rule: ‘‘All opinions 
which are incredible in themselves, because contrary 
to the general course of human experience, and 
which, nevertheless, are entertained and acted upon 
by any one in matters of importance, and in a man- 





ner which the law will not countenance, where there 
is no evidence of their correctness, and no argument 
will dispossess such persons of them, must be re- 
garded as insane delusions.” Redfield would thus 
force upon the courts the decision of the truth or 
falsity of spiritualism, and render tribunals of justice, 
to that extent, tribunals of science. In other words, 
Redfield would have the courts rule as a matter of 
law that spiritualistic communications are not facts, 
but delusions, and that a person acting under the 
influence of non-existent things, is unduly influenced, 
and is of unsound mind. As the discussion now 
stands, we deem it unnecessary to say that the 
Supreme Court of Maine has taken a moderate and 
judicial view of the case and that Robinson v. Adams, 
is likely to fori a precedent. 

In this connection it may be well to mention a 
circumstance of which we were lately informed. A 
western justice of the peace who believed in the 
reality of spiritualism, and who was in the habit of 
holding communications with the departed spirits of 
eminent jurists of England and America, was cited 
by counsel on the trial of a cause to a case in an old 
volume of reports. The justice immediately “felt 
the influence ” as he expressed it and seizing a pencil 
traced a few lines on a sheet of paper. He then 
announced that he had received a communication 
from the judges who had decided the case cited, 
and that they had changed their mind, and now 
overruled their decision. The justice then declared 
that the case cited was no longer good law, and 
overruled the position of the counsel. Whether this 
be a real or hypothetical circumstance, it illustrates 
the difficulties which may arise in dealing with 
modern spiritualism, in its relations to law. 

<> 


EXAMINATION IN CRIMINAL CASES.* 

Up to the time of the enactment of the Stat. 1 & 
2, Philip & Mary, ch. 13, A. D. 1554, there was no 
provision for the examination of the prisoner in 
England, but such a provision remained unchanged 
in that Statute until 1826, when it was extended so 
as to include persons charged with ‘‘ misdemeanor” 
or ‘‘suspicion thereof” in addition to felony. At 
present the matter in England is governed by Stat. 
11 & 12 Vict., ch. 42, which relates to all indictable 
offenses. Formerly the maxim nemo tenetur prodere 
seipsum (no one is bound to criminate himself) pre- 
vailed in its full strictness (1 Chit. Cr. L. 85) but, 
speaking of this maxim, Judge Selden, in People v. Mc- 
Mahon, 15 N.Y. 384, says: ‘‘It may well be doubted 
whether that celebrated maxim has itself any other 
substantial foundation, than the uncertainty and 
doubt which must ever attend all extorted confes- 
sions. If deserving of the commendation it has 
received, it must, I think, be based upon the idea 





* Previous articles on the same subject by the same writer 
may be found in vol. LX, pp. 17, 138. 
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of protection to the innocent, and not that of mercy 
to the guilty,” for as we shall see, the law allows 
confessions when voluntarily made, free from any 
improper influence to be used in evidence against 
the accused on his trial. The main difficulty has 
been to determine, in some cases, as to whether the 
confession was entirely voluntary. This question 
was discussed at considerable length, in People v. 
Hendrickson, 10 N. Y. 13; People v. McMahon, 15 
id. 384 ; and People v. Teachout, 41 id. 7. In the 
case of People v. McMahon, the prisoner was first 
arrested by a constable suspected of killing his wife, 
and afterward sworn before the coroner on the 
inquest. His statements under oath, given in evi- 
dence on his trial were held to be incompetent. Our 
Statute is as follows: ‘‘At the commencement of 
the examination the prisoner shall be informed by 
the magistrate that he is at liberty to refuse to 
answer any question that may be put to him.” 2 R. 
8. 708, §15. The English Statute, although it 
allows the prisoner to make a statement before the 
magistrate, if he desire to do so, contains greater 
precautions against any improper influence which 
might otherwise operate on his mind, and thus 
induce him to make untrue statements. After the 
examination of the witnesses on the part of the 
prosecution has been completed, the English magis- 
trate says to the prisoner, in the language of the 
Statute, as follows: ‘‘ Having heard the evidence, 
do you wish to say any thing in answer to the 
charge? You are not obliged to say any thing un- 
less you desire to do so, but whatever you say will 
be taken down in writing and may be given in evi- 
dence against you upon your trial.” Also for the 
purpose of preventing the defendant being misled 
by any promises or threats which may have pre- 
viously been holden out to him iy the prosecutor, 
constable or others to induce him to make any con- 
fession, it is provided by the same section ‘that 
the magistrate before such accused person shall 
make any statement, shall state to him and give 
him clearly to understand that he has nothing to 
hope from any promise of favor, and nothing to fear 
from any threat which may have been holden out to 
him to induce him to make any admission or con- 
fession of his guilt, but that whatever he shall then 
say may be givenin evidence against him upon his 
trial, notwithstanding such promise or threat.” It 
will be observed that the English Statute provides 
for a statement only of the prisoner, while ours pro- 
vides for his interrogation, and no restriction 
is placed upon the magistrate in regard to the 
questions which may be put. We confess to a 
preference for the English Statute, as it plainly 
shows greater strictness in the protection of the 
rights of the accused, and tends, in a greater de- 
gree, to elicit the truth from him concerning the 
charge, and because it is not uncommon to wit- 
ness magistrates under our statute cross-examin- 





ing prisoners with all the zeal of a professional 
advocate, and with all the prejudice of an over- 
heated partisan, thus defeating, really the hu- 
mane design of the statute which is to afford a 
privilege to the accused to explain the circumstan- 
ces appearing in the testimony against him. For the 
examination has been considered rather as a privi- 
lege in favor of the party accused, afforded for the ~ 
benefit of an innocent man who, perhaps may, on 
examination, clear himself from suspicion, and 
immediately regain his freedom, than as any addi- 
tional peril. 1 Chit. Cr. L. 83. 

How often is the prisoner ignorant of his rights, 
unattended by counsel, induced to believe by the 
imperious manner of the magistrate, notwithstand- 
ing the preliminary caution required by the statute, 
that he is obliged to answer all the questions of a 
rigid cross-examination? The benign spirit of the 
law is that the guilt of an offender is not to be 
wrung out of himself, yet the manner in which the 
examination of offenders is usually conducted by 
magistrates loses the character of an impartial in- 
vestigation, and becomes in the end, a torturing 
cross-examination seizing upon the slightest circum- 
stance of real or apparent contradiction to assume 
the prisoner guilty. Instead of his being informed, 
as the fact is, that it is furnished to him as a shield, 
and is not tobe used against him as a sword, he is, 
by a loose course of practice, if no other motive be 
imputable, led to believe that it is one of the ordi- 
nary proceedings against him, having in view the 
establishment of his guilt. He is accordingly ex- 
amined by a series of searching questions, often- 
times proceeding upon the assumption of his guilt, 
and is driven to the alternative of equivocating as 
to facts, or of denying circumstances plainly true, 
or of (which is occasionally his resort) declining to 
answer (Code of Cr. Prod., p. 92) — which resort is 
seized upon as a sort of confession of guilt. 

No improper influence either by threat, promise, 
or misrepresentation, ought to be employed, for 
however slight the inducement may have been, a 
confession so received, cannot be received in evi- 
dence on account of the uncertainty and doubt 
whether it was not made rather from a motive of 
fear or interest than from a sense of guilt. Whena 
prisoner is willing to make a statement it is the duty 
of the magistrate to receive it, but before doing so 
he should feel reasonably certain that he has re- 
moved any impression which the prisoner may have 
that the statement may be used for his own benefit. 
Reg. v. Arnold, 8C. & P. 621. 

The cases are quite numerous where confessions 
have been rejected on account of improper influ- 
ences having been exerted over the prisoner. Such 
confessions are not rejected from a regard to public 
faith, but because when forced from the mind by 
the flattery of hope or by the torture of fear, they 
come in such a quest:onable shape that no credit 
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should be given to them by a jury. 2 Leach, 263, 
264. The human mind under the pressure of circum- 
stances is easily seduced, and is liable, in the alarm 
of danger, to acknowledge indiscriminately, a false 
hood or a truth, as different agitations may prevail. 
A confession, therefore, whether made upon an of- 
ficial examination, or in discourse with private per- 
sons, which is obtained from a defendant, either by 
the flattery of hope, or by the impression of fear, 
however slightly the emotions may be implanted, is 
not admissible. 2 Hawk, ch. 46, § 36. When a 
magistrate had said to a prisoner: ‘‘If you do not 
tell the truth I will commit you.” It was held to 
be an improper threat sufficient to exclude the con- 
fession. The practice by police officers of interro- 
gating prisoners in their custody, is strongly repro- 
bated by most of the English Judges, and in one 
case where it appeared that the constable was in the 
practice of interrogating prisoners in his custody, 
Patterson, J., threatened to cause him to be dis- 
missed from his office. The wisest course for 
policemen and others to adopt, is to say nothing to 
the prisoner either by way of advice, caution or 
interrogation. Roscoe Cr. Ev. 47. The above is 


just as applicable to a magistrate except so far as he 
is allowed to interrogate the prisoner under the stat- 
ute (see § 15, supra) during a preliminary examina- 


tion, which certainly does not mean the privilege of 
a cross-examination. 

Such an interrogation should never be carried to 
such an extent as to plainly defeat the benign spirit 
of the statute, which is simply to allow the prisoner 
the privilege of explanation, and not a trap to catch 
the ignorant and unwary. If the magistrate ex- 
amine the prisoner rather as a witness than 
a charged offender, the evidence given by him, 
although no inducement was held out to him, can- 
not be read against him. 1 Chit. Cr. L. 83. 

A recent enactment of the legislature (Laws 1869, 
chap. 678.) provides in substance that the accused 
may, at his own request, but not otherwise, be 
sworn in his own behalf, in any criminal proceed- 
ing, etc. This statute does not, however, relieve 
the magistrate from the responsibility of discharg- 
ing his duties as enjoined in section 15, above stated. 

With great deference to the wisdom of our legis- 
lature, we are compelled to believe, that such a pro- 
vision, so far as it has been practiced in prelimi- 
nary examinations, is not entirely satisfactory. The 
prisoner is often hurried before the magistrate 
without the proper opportunity to procure coun- 
sel, and it oftener happens that he has no 
means to procure any, and in his anxiety to regain 
his liberty offers himself as a witness, and often 
finds out when too late under the searching cross- 
examination of a skillful lawyer conducting the 
prosecution, that he has made a great mistake. 

But when a prisoner is tried npon an indictment, 
if he has no counsel or no means to procure any, the 





Court assigns competent counsel to protect his rights 
and conduct his defense. So that we believe this 
provision of the statute, so far as it is applicable to 
preliminary examinations before magistrates, is sure 
to result in more evil than good. It does not even 
provide that the magistrate shall caution him as to 
the use which may be made of his statements 
while under oath on perhaps his future trial. The 
humanity of the common law restrains a resort to 
torture or any coercive means to induce a confes- 
sion, but the reason why it excludes a confession so 
obtained, is not that it was so obtained, but be- 
cause no reliance can be placed on it. That the 
party is quite as likely under such circumstances, 
to state what is false as what istrue. A prisoner 
accused, itmay be of murder, is now in danger of 
having a confession wrung from him by the torture 
of a severe cross-examination, which may be used 
on his trial afterward to procure his conviction. 
It is our sincere belief that this law, so far as it 
applies to examinations, should be speedily modified 
or repealed. 

The law allowing prisoners to be sworn in their 
own behalf is but an experiment, and has not been 
tried long enough to test its merits, but we think it 
may be safely asserted that it is not entirely satis- 
factory. 

In civil actions where opposite parties may be 
sworn, the truth is more likely to be elicited. 

Joun M. Lanpon. 


SQ 


LIABILITY OF RAILWAY COMPANIES FOR 
DELAY. 


The county courts offer valuable facilities for enfore- 
ing punctuality on railway companies. Several decis- 
ions have been given in actions brought by passengers, 
and all, with one exception, have been adverse to the 
companies. In the most recent case, the Great West- 
ern Railway Company, who were defendants, relied 
upon a notice prefixed to their time-tables that they 
would not be accountable for any loss, inconvenience, 
or injury arising from delay or detention, unless upon 
proof that it arose ‘“‘in consequence of the wiliful mis- 
conduct of the company’s servants.’’ The plaintiff 
took a first-class ticket from Reading to Henley by the 
train timed to arrive at Reading at 10.25 and to leave 
Reading at 10.30, to arrive at Twyford at 10.40 and to 
leave Twyford at 10.45, and arrive at Henley at 11 A. M. 
The train arrived at Reading punctually at 10.25, but 
did not leave Reading till 10.39. On arriving at Twyford 
the plaintiff found that the train to Henley had just 
left, and there was no other train for an hour. He took 
a fly and got to Henley in half an hour. The delay at 
Reading was occasioned principally by the want of 
porters to put luggage into the train. The train was 
a very light one, the plaintiff being the only first-class 
passenger. The plaintiff, who is a solictor and treasu- 
rer of the County Court of Henley and other places, 
sued the defendants for 6s. 6d., the expense of a fly 
from Twyford to Henley. The plaintiff admitted that 
he was cognizant of the notice already quoted. 

Upon these facts three questions arose: (1.) What 
was the contract between the company and the plain- 
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tiff’? (2.) Was that contract affected by the notice ? 
(3.) Was the notice itself affected by “ willful miscon- 
duct” of the company’s servants? 

The answer to the first question is easy. The con- 
tract between the company and the plaintiff was to 
convey the plaintiff to Henley in a reasonable time; 
and the question of reasonable time is no longer left at 
large, but is fixed by the company’s time-table, subject 
to accidents which reasonable care could not provide 
against. This contract arises on the purchase of a 
ticket, unless it be qualified by the notice; and thus 
comes the second question, to which the obvious an- 
swer is, that the notice is ultra vires so far as it pro- 
fesses to attach to the right of traveling on the com- 
pany’s own line the condition that the company will 
not be responsible for any shortcoming of their ser- 
vants not amounting to willful misconduct. Thus far 
we have adopted the substance, and almost the exact 
words of the judgment given in the Reading County 
Court, and the answers to the first two questions are 
enough to decide the case. Upon the third question, 
whether there was “‘ willful misconduct of the compa- 
ny’sservants,”’ the judge of the County Court thought, 
‘“‘ with some doubt,’’ there was; and here we incline to 
differ from him. But if he were wrong, his error would 
not affect the soundness of his judgment on the main 
question. It was stated by the plaintiff, and not denied 
by the defendants, that ‘the delay at Reading was oc- 
casioned principally by the want of porters to put lug- 
gage into the train.’’ It appears to us an abuse of 
language to say that this delay “ arose in consequence 
of the willful misconduct of the company’s servants,”’ 
which are the words of the notice. The porters at 
Reading are no more able than other people to do two 
things at one time. If there are not enough of por- 
ters to do the work of the station, the fault must lie 
with the managers of the company or with the com- 
pany itself, but in neither case should we think the 
expression “‘ willful misconduct”’’ applicable. Upon 
this point we are not without authority, and it hap- 
pens to be furnished by another case against the same 
company. In this case the plaintiff’s goods were 
placed in a truck to be attached toa train passing the 
High Wycombe station late at night. The train 
brought some cattle to the station, and the defendants’ 
servants, in order to prevent the cattle from being 
kept in their trucks till the next day, drove them into 
a yard, from which they strayed upon the railway, and 
upset the train, thereby injuring the plaintiff’s goods. 
The plaintiff had undertaken to relieve the defendants 
from liability for damage unless it arose from ‘ willful 
misconduct ’”’ of theirservants. When this case came 
before the Court of Queen’s Bench, Mr. Justice Black- 
burn said that there was admittedly no malice in what 
the servants did, and he agreed that there might be 
many cases of willful misconduct without malice, but 
he did not agree that culpable negligence was necessa- 
rily willful misconduct. The cattle were driven into 
a yard which communicated with the line. This was 
not the usual course of proceeding, but the object of 
doing so on this occasion was to deliver the cattle to 
their consignees that night. There might have been 
some neglect by the company’s servants, but “I can- 
not see,’’ said the learned judge, ‘‘ how they can possi- 
bly be said to have been guilty of willful misconduct.” 
There was nothing to show that what they willfully 
did — that is, drive the cattle into the yard — was likely 
to cause injury to the plaintiff’s goods, or that they 
had knowledge of any danger to which they were ex- 





posing either the cattle or the train by what they did. 
Mr. Justice Quain remarked on the difficulty of defin- 
ing the negligence which amounts to willful miscon- 
duct so as to justify a conviction for manslaughter. 
“Something of the same kind,” he said, ‘is intended 
here; but without defining it exactly, it is sufficient 
that the facts here show no culpable negligence at all, 
and negligence must be culpable to constitute willful 
misconduct.” 

An appeal is, we believe, intended from the judg- 
ment of the Reading County Court, and the company 
may rely on the case we have quoted to establish that 
there was no “ willful misconduct of their servants,’ 
causing the plaintiff to be delayed in his arrival at 
Twyford. But they will thus only show that the no- 
tice was not displaced by circumstances, sapposing that 
notice to be otherwise applicable to the plaintiff, and 
this will be their point of difficulty. These notices, to 
be valid, must be reasonable. The company has no 
power to impose unreasonable conditions upon passen- 
gers, and the judge of the County Court has held this 
condition to be unreasonable, and he is supported by 
authority in so holding. Inan action brought agaiust 
the Great Eastern Railway Company for delay in start- 
ing a train, the defense was that the company by no- 
tice affixed to their time-tables declared that “they 
would not hold themselves responsibie for delay, or 
any consequences arising therefrom.’’ The plaintiff, 
a miller at Framlingham, held a season ticket, and was 
accustomed to travel to London by the defendants’ 
railway to attend the Mark Lane Corn Market. He 
came one day to the station at the usual time; the car- 
riages were ready, but the engine had not steam up, 
and could not go. Mr. Baron Martin, who tried the 
case, made short work with the notice limiting liabil- 
ity. ‘It is,’’ he said, ‘‘ mere nonsense for the defend- 
ants to say, as in effect they say, ‘ We will be guilty of 
any negligence we think fit, and will not be responsi- 
ble.’*’ It will be observed that in that case the notice 
was general that the company would not be responsi- 
ble for delay, whereas in the present case the company 
announced that they will hot be responsible for delay, 
unless caused by the willful misconduct of their ser- 
vants. It may be argued, therefore, that the ruling of 
Mr. Baron Martin in the former case is not an author- 
ity for the decision in the latter. There can, however, 
we think, be little doubt that the notice given by the 
Great Western Company is invalid. They say that 
they will only be responsible for willful misconduct, 
and, as there may be culpable negligence, which is not 
willful misconduct they say in effect that they will not 
be responsible for such culpable negligence, whereas it 
is clear that they must be liable. 

But it is a different question whether, under the cir- 
cumstances of this particular case, the defendants’ 
claim to be discharged from their ordinary duty of 
keeping time would be reasonable, irrespective of any 
notice which they may have given. It will of course 
be conceded that a literal and absolute performance 
of the undertaking contained in their time-tables 
could not be exacted from them. Their duty is, as 
stated by the judge of the Reading County Court, *‘ to 
use ail reasonable means to convey passengers to their 
destinations in the reasonable times which they have 
expressly fixed.’’ The question, therefore, is, whether 
they used ‘‘all reasonable means”’ in the present case. 
It may be allowed that the case is not so strong against 
the company as that which came before Mr. Baron 
Martin. ‘ Here,” said he, ‘‘a train is advertised, the 
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plaintiff gets to the station, and finds the train there 
and the engine without steam up—the horse in the 
stable unharnessed.”’ It was stated in that case that 
an hour and a half was needed to get steam up. In 
the present case the want of porters at the Reading 
station caused a delay of only nine minutes, which 

* caused the plaintiff to miss the train at Twyford. 
There have been judges on the bench who have leaned 
strongly against extending the liability of railway com- 
panies and it is not impossible that such a judge might 
view this case differently from the judge of the County 
Court. If the case came before a jury, they might 
probably consider that unnecessary delay at Reading 
was combined with unnecessary punctuality at Twy- 
ford. If the train must wait at Reading because the 
porters were engaged, it might be thought that the 
train could wait at Twyford until the train from Read- 
ing had arrived. Assuming that the trains on the 
branch line to Henley are under the control of the 
defendants, they surely ought to have so managed as 
to protect the plaintiff from the consequences of de- 
lay caused, as was admitted, by the imperfection of 
their own arrangements at Reading. We think that 
the view which a jury would be likely to take of the 
case was fairly expressed by the judge of the County 
Court when he said: “ [t is clear that the absence of 
porters at the Reading station, which reasonable care 
might have prevented, occasioned the detention of 
the plaintiff at Twyford, and as he was able to pro- 
cure a conveyance by which he got to Henley half an 
hour sooner than the railway company were prepared 
to convey him by the next train, I think that he was 
justified in hiring it, and that he is entitled to recover 
its cost against the defendants.”’ 

In another recent case a decision involving the same 
principle was given in the Burnley County Court 
against the Lancashire and Yorkshire Railway Com- 
pany. In that case the judge held that, although the 
company do not guaratee the arrival and departure of 
the trains at the times stated, and do not hold them- 
selves accountable for any injury which may arise 
from delay, and **make such terms part of the con- 
tract with the passenger,’’ yet they are bound to use 
all ordinary means within their power to perform their 
contract; and if they omit to use such means and 
show no sufficient reason for the omission, they fail to 
perform the duty which the law imposes upon them of 
using reasonable care and diligence in conveying the 
passenger to his destination according to their con- 
tract with him. The plaintiff in that case took a ticket 
at Burnley for Barnsley. The train by which he started 
ought to have reached Wakefield in time for a train 
starting from that place for Barnsley. But the train 
from Burnley to Wakefield was accidentally delayed, 
and the train started from Wakefield for Barnsley be- 
fore the plaintiff arrived at Wakefield. It appeared, 
however, that the plaintiff and other passengers from 
Burnley arrived at Wakefield soon after the departure 
of the train for Barnsley, and if the station-master at 
Wakefield had known that they were coming he would 
have detained the train for them. Aun accident had 
occurred soon after leaving Burnley which rendered 
it impossible for the passengers from Burnley to reach 
Wakefield at the usual time. Afterward an arrange- 
ment was made for forwarding these passengers to 
Wakefield, and if, when this arrangement was made, 
the station-master at Wakefield had been informed of 
it, he would have detained the train starting for Barns- 
ley until the Burnley passengers arrived at Wakefield. 





The judge of the County Court held that the railway 
company were guilty of negligence in not sending this 
information by telegraph to Wakefield. As a train 
for Barnsley had left Wakefield before the plaintiff 
arrived there, he had to wait several hours for the next 
train, and thus he arrived at Barnsley too late to do 
his business, and had to go there on another day, and 
incurred expense which he now recovered against the 
railway company. 

In one of the few reported cases of this kind that 
have been brought before judges of the superior courts, 
the plaintiff proved only that it was Whitsun Monday, 
and the train by which he traveled, being heavy, was 
late, and he missed an appointment. The late Mr. 
Justice Crompton held that, without some evidence of 
negligence the plaintiff could not recover against the 
company. Among the recent cases in which judges of 
County Courts have decided against railway compa- 
nies, the best known is that of Mr. Forsyth, M. P. 
This was a stronger case of delay than that which has 
given occasion to these remaaks, as indeed the judge 
of the Reading County Court, who decided both cases, 
admitted. 

It may not be amiss to observe the light which this 
dissension throws upon the utility or necessity of 
that accumulation of reports of cases which is often 
treated as a reproach to the English law. We have been 
trying to ascertain what view judges are likely to take 
of complaints against railway companies of delay in 
carrying passengers. There has been a growing dispo- 
sition to entertain such complaints, and in order to 
measure this growth we collect as many cases of this 
class as we can readily find, and compare their features. 
in order to do this we have recourse to the various 
legal periodicals which report select cases from the 
county courts and rulings of judges of the Superior 
Courts sitting at nisi prius. All this, be it observed, 
lies beyond the regular reports of cases in the Superior 
Courts, of which the bulk is sufficiently alarming. The 
truth is that the liability of railway companies in these 
cases is being established and defined, and while this 
process is going on it is necessary to note every word 
that falls from the judges who are concerned in what 
is virtually law-making. It seems, therefore, that not 
only law reports, but also legal periodicals are inevita- 
ble, although cumbrous, parts of our legal system.— 
Saturday Review. 


RECENT ENGLISH DECISIONS. 
DIRECTORS. 

Personal liability.— A direction given by persons 
who are directors of a company to their bankers, 
when the company had a balance in the hands of the 
bankers, to honor checks drawn and signed in a par- 
ticular manner, does not of itself impose on the di- 
rectors any personal responsibility as to those checks. 
This direction is in no sense a misrepresentation, so as 
to make personally liable those who gave it to those 
who acted upon it. 

Nor, though that direction should continue to be 
acted on by the bankers after the company’s account 
has been overdrawn, will it entail on the directors who 
gave it any personal liability. Nor will it entail any 
such liability on those who, at a subsequent meeting 
of the board of directors, confirmed the minutes of 
the board meeting at which it was given, and who 
drew checks in accordance with it, though the account 
was overdrawn when the latter checks were issued 
and honored. 
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Bankers under advances to a railway company made 
a demand on the directors of the company to deliver 
to them as “‘security”’ for the advances “ unissued 
shares’’ of the company, and “ such preference shares 
and debentures as you may obtain authority to raise 
in next session of parliament.’’ This demand was not 
construed to mean that the shares and debentures 
should be paid-up shares and debentures, and the 
directors by delivering unissued shares and debentures 
(on which money had not been paid), were not guilty 


of any misrepresentation, and did not render them-. 


selves liable to make good to the bankers those shares 
and debentures. Beattie v. Lord Ebury, Law Rep.,7 
H. L. 102. 

MARINE INSURANCE. 

1. Policy on freight — prepayment of freight — partial 
loss. The plaintiff chartered his ship to A. for a 
voyage from Greenock to Bombay with a cargo 
of coals, freight to be paid on right delivery of 
eargo at the rate of 42s. per ton of 20 cwt. on the 
quantity delivered; and it was provided that such 
freight should be paid, say one-half in cash on signing 
bills of lading, less four monthsinterest at bank-rate, 
but at not less than 5 per cent per annum,5 per cent 
for insurance, and two and one-half per cent on gross 
amouut of freight in lieu of consignment commission 
at Bombay, and the remainder on right delivery of 
cargo, etc. A cargo of 2,178 tons of coal was loaded, 
and bills of lading signed, and 2286]. was paid on ac- 
count of freight. The plaintiff insured the freight un- 
der the charter party, and the charterer effected an 
insurance on the cargo, which was expressed to be on 
2,178 tons of coal and increased value thereof by pre- 
payment of freight, valued at 4,500/. The ship sailed, 
and was lost near Bombay; about half the cargo was 
lost, and the remainder was safely delivered to the con- 
signees of the charterers free of freight. The plaintiff, 
the ship owner, sued his insurer as for a total loss of 
the unpaid half freight. The defendants paid into court 
the half of such unpaid freight. Held (by Cockburn, 
C. J., Mellor, J., and Amphlett, B.; dissenting, Cleasby 
and Pollock, BB.), reversing the decision of the court 
below, that the amount of freight prepaid must be dis- 
tributed over the whole of the cargo; and, consequent- 
ly, the charterer was bound to pay to the plaintiff half 
the amount of the freight remaining unpaid upon the 
delivery of the half cargo; that there was only a partial 
loss of freight, covered by the paymentinto court; and 
the defendants were, therefore, entitled to judgment. 
Allison v. The Bristol Marine Insurance Co., L. R., TX, 
C. P. (Ex. Ch.) 559. 

2. Concealment: excessive valuation of goods.— Upon 
effecting a policy of marine insurance, the assured is 
bound to disclose every thing which would affect the 
judgment of a rational underwriter governing himself 
by the principles and calculations on which under- 
writers in practice act. Where, therefore, in an action 
on a policy of marine insurance, it appeared that the 
plaintiffs had insured the goods at a value very greatly 
over their real value, without disclosing the over valua- 
tion to the underwriter; and it was proved in evidence 
that underwriters do, in practice, act on the principle 
that it is material to take into consideration whether 
the over valuation is so great as to make the risk specu- 
lative. Held, that this practice is rational; and that it 
was proper to leave to the jury, whether the valuation 
was so excessive, and whether it was material to the 
underwriter to know of such over valuation. Ionides v 
Pender, L. R., IX, Q. B. 531. 





3. “‘ General average as per foreign statement:” “ war- 
ranted free from average unless general:’’ voyage broken 
up before arrival at port of destination.— A policy of in- 
surance on a cargo of wheat shipped from Varna to 
Marseilles contained the usual memorandum against 
average unless general, and the following term, “ gen- 
eral average as per foreign statement.’’ The ship, after 
starting from Varna, met with heavy weather, and was 
forced to carry a great press of canvas to avoid alee 
shore. This caused her to strain very much, and having 
sprung a leak, and become otherwise disabled, she was 
brought into the port of Constantinople. Proceedings 
were taken in the Consular Court of Constantinople 
by the owner of the vessel, and a survey was made of 
the ship by direction of that court. It was found that 
a fifth part of the wheat had been damaged, and the 
surveyors recommended that the voyage should end at 
Constantinople, and the damaged part of the wheat 
should be sold, and the rest transhipped to Marseilles. 
An order of the court to that effect was accordingly 
made, and an adjustment of average in respect of ship 
and cargo was also made by order of the court at Con- 
stantinople. In such adjustment, the damage which 
the cargo of wheat had sustained was treated as general 
average, and in accordance with such average adjust- 
ment, a certain sum of money became payable by the 
underwriters upon the policy. In anaction on the 
policy by the owners of the wheat, the defendants paid 
into court sufficient to cover the plaintiffs’ claim on all 
the items of the average adjustment except the damage 
to the wheat, which, under the circumstances, by the 
law of England would not bea general average loss. 
Held, on a special case stated in the action, by which 
the court were to draw inferences of fact, that the Con- 
sular Court of Constantinople had jurisdiction to make 
the order which they made, and that the voyage.was 
necessarily brought to an end at Constantinople, and 
that under these circumstances the defendants were 
bound by the average statement at Constantinople, 
and were liable to the plaintiffs in respect of the dam- 
age to the wheat. Harris v. Scaramanga, L. R., 7 C. 
P. 481; and Hendricks v. Australasian Insurance Co., 
ante, p. 460, followed. Mavro v. The Ocean Marine 
Insurance Co., L. R., TX, C. P. 595. 

4. Description of voyage: overland transit: detention 
of goods in besieged town: restraint of princes: aban- 
donment : total loss.—In a policy of insurance on goods 
the voyage was thus described: ‘“‘ At and from Japan 
and [or] Shanghai to Marseilles, and [or] Leghorn, and 
[or] London via Marseilles, and [or] Southampton, in- 
cluding all risks of craft to and from the steamers,’’ etc. 
The risks insured against were, amongst others, of the 
seas, fire, and thieves, arrests, restraints, and detain- 
ments of all kings, princes, and people, etc. In the 
margin of the policy was the following memorandum: 
“Tt is hereby agreed that the silks insured by this 
policy shall be shipped by Peninsular and Oriental 
Company, Messageries Imperiales steamers, and [or] 
the steamers of the Mercantile Trading Company of 
Liverpool only.’”” The goods insured were shipped 
from Shanghai for London by the Messageries Imperi- 
ales; the practice of that company was to send such 
goods overland through France by the Lyons railway 
from Marseilles to Paris, and thence by the Northern 
railway to Boulogne, and thence to London; and this 
course of business was well known among underwriters. 
The goods in question arrived in Paris on their way on 
the 13th of September, 1870. At this time the German 
armies were advancing on Paris, and had seized parts 





of the Northern railway, so that the goods could not 


be forwarded to Boulogne, and by the 19th of Septem- 
ber they completely surrounded and besieged Paris, 
preventing communication between it and all other 
places, by reason of which it was impossible to remove 
the goods from Paris. This state of things continued 
till after the 7th of October, on which day the assured 
gave notice of abandonment. Held, affirming the de- 
cision of the court below, that the policy covered the 
overland transit from Marseilles to Boulogne; and that 
there was a constructive total loss by restraint or de- 
tainment of princes, within the meaning of the policy. 
Rodoconachi v. Elliott, L. R., IX, C. P. (Ex. Ch.) 518. 


_—_——@—____—. 


PROPOSED AMENDMENT TO THE LAW OF 
ATTACHMENT. 

A bill has been introduced into the New York legis- 
lature providing for the extension of the remedy by 
attachment to cases of fraud and malversation in 
office. The sections of the Code with the proposed 
amendments in italics are as follows: 

“Src. 227. In an action arising on contract for 
the recovery of money only, or in an action for the 
wrongful conversion of personal property against a 
corporation created by or under the laws of any other 
State government or country; or against a defendant 
who is not a resident of this State, or against a defend- 
ant who has absconded or concealed himself; or when- 
ever any person or corporation is about to remove any 
of his or its property from this State, or has assigned, 
disposed, or secreted, or is about to assign, dispose, or 
secrete any of his or its property, with intent to de- 
fraud creditors, as heretofore mentioned, or in an ac- 
tion against any person for wrongfully obtaining, re- 
ceiving, or converting any money, property, claim, or 
demand of or belonging to this State, or any city, county, 
town, village, or other political division thereof, or offi- 
cially to any person or corporate agent of government, 
State, or local, in an action against any person who, 
while holding any public office or employment has wrong- 
fully paid, disposed of or converted any money, prop- 
erty, claim or demand belonging to this State, or to any 
city, county, town, village, or other political division 
thereof, or officially to any personal or corporate agent 
of government, State or local, or aided, abetted or per- 
mitted any wrongful payment, disposition or conversion 
of any such money or property. The plaintiff, at the 
time of issuing the summons, or any time afterward, 
may have the property of such defendant, person, or 
corporation, attached in the manner hereinafter pre- 
scribed, as a security for the satisfaction of such judg- 
ment, as the plaintiff may recover; and for the pur- 
poses of this section, an action shall be deemed com- 
menced when the summons is issued. Provided, how- 
ever, that personal service of such summons shall be 
made on publication thereof, commenced within thirty 
days. 

“Sec. 229. The warrant may be issued whenever it 
shall appear by affidavit that a cause of action exists 
against such defendant, specifying the amount of the 
claim, and the grounds thereof, and that the defendant 
is either a foreign corporation Or not, a resident of the 
State, or has departed therefrom with jntent to de- 
fraud his creditors or to avoid the service of a sum- 
mons, or keeps himself concealed therein with like 
intent, or that such corporation or person has re- 
moved or is about to remove any of his or its property 
from this State with intent to defraud his or its cred- 
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itors,“or has assigned, disposed of, or secreted, or is 
about to assign, dispose of, or secrete, any of his or its 
property with like intent, whether such defendant be 
a resident of this State or not; or that the defendant 
has wrongfully obtained, received, or converted any 
money, property, claim, or demand of or belonging to 
this State, or any city, county, town, village, or other 
political division thereof, or officially to any personal or 
corporate agents of the government, State or local, or 
that the defendant, while holding a public office or em- 
ployment, has wrongfully paid, disposed of, or con- 
verted any money, property, claim, or demand, belong- 
ing to this State, or to any city, county, town, village, or 
any political division thereof, or officially to any per- 
sonal or corporate agent of government, State or local, 
or aided, abetted, or permitted any wrongful payment, 
disposition or conversion of any such money or prop- 
erty. It shall be the duty of the plaintiff procuring 
such warrant, ten days after the issuing thereof, to 
cause the affidavits on which the same was granted to 
be filed in the office of the clerk of the county in which 
the action is to be tried. 
———___>—__——_ 
RECENT AMERICAN DECISIONS. 
COMMON CARRIER. 

Delivery at wharf: custom.—The defendants were 
owners of a line of steamboats running between New 
York and Hartford for the conveyance of freight and 
passengers and touching at M. and other places on the 
Connecticut River. Goods were shipped at New 
York by their line, consigned to the plaintiff at M., 
where the boat arrived at3o’clock in the morning. 
The plaintiff was not there to receive the goods, and 
an agent of the defendants who owned the wharf and 
astorehouse upon it, as such agent took charge of 
the goods and stored them, and on the plaintiff's call- 
ing for them at 9 o’clock the same morning, demanded 
a fee of ten per cent on the amount of the freight, 
which the plaintiff refused to pay. In replevin brought 
for the goods it was found that it was the custom of 
the river agents of the defendants to take charge of 
goods landed by them when the consignees were not 
present to receive them and to charge at that rate for 
their sevices, and that the custom was known to the 
plaintiff ; also that the commissions received by 
this agent were retained by him for his services, and 
that the charge in the present case was a reasonable 
one for the service rendered. Held —1. That the duty 
of the defendants being two fold, to transport and 
land the goods, and to keep them safely for a reason- 
able time after landed for delivery to the consignee, 
they had aright in the absence of an agreement to 
perform the entire service for a stipulated sum, to 
make a general charge for the whole service, or to 
charge separately for the two parts of the service. 2. 
That it did not affect the case that the agent was al- 
lowed to retain the entire amount charged for the 
storage for his own compensation. 3. That the cus- 
tom being well established, and having been known to 
the plaintiff, it became part of the implied contract 
under which the goods were shipped. Huwrdv. Hart- 
ford & New York Steamboat Co., 41 Conn. 48. 


EASEMENT. 

4. Flow of water.—The complaint avers, in sub- 
stance, that defendant, more than twenty years before 
the commencement of the action, erected a dam and 
mills on a certain stream about half a mile from the 
outlet of acertain lake; that plaintiff has maintained 
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for twenty years a lower mill on the same stream ; that 
water equal to a specified daily average has flowed to 
plaintiff's mill from defendant’s dam and reservoir 
during the whole of that time; that defendant's 
mill having been destroyed by fire, etc., a much 
smaller amount of water is now permitted to pass his 
dam, and not sufficient to run plaintiff's mill, to her 
great damage; and that she has repeatedly requested 
defendant to let the water flow to her mill, as it had 
theretofore flowed, and as he had always permitted it 
to flow for the twenty years whenever demanded by 
her. Held, that these averments do not show a twenty 
years user of such water adverse to the defendant, and 
do not establish a prescriptive right. Vliet v. Sherwood, 
Sup. Ct. of Wis., 1874. 
EXEMPTION LAW. 


Household furniture.—A widow who supported her- 
self and daughter by keeping a boarding house at G in 
this State, owning a quantity of furniture suitable for 
a boarding house, took a furnished house for a year in 
the city of New York, and went there to keep board- 
ers, intending to return to G. at the end of the year and 
resume her business there. Her furniture was stored 
in the meantime at G.,and while so stored was at- 
tached by acreditor. Held—1. That the furniture, if 
otherwise exempt, did not become open to attachment, 
by reason of its being stored and not in actual use. 
2. That the furniture was not exempt as being neces- 
sary for the use of her boarders, noron the ground that 
the boarders were apart of her family. 3. That the 
inquiry is, what was necessary for the personal com- 
fort of the family, as such; but that the term “‘ family” 
in this case was not limited to the mother and daugh- 
ter alone, but, as she was keeping boarders, might 
properly include a servant, and in any case would in- 
clude a visitor, or a dependent relative who was living 
inthe family. 4. That in determining what was neces- 
sary household furniture, her occupation might pro- 
perly be considered, and if her keeping boarders made 
it necessary for her to have more furniture for her 
personal use, as an additional bureau, or other like 
convenience, such additional furniture would be 
exempt. Weed v. Dayton, 41 Conn. 293. 


HIGHWAY. 


1. Injury caused by defects.— The plaintiff’s horse, 
driven by his servant in his carriage along a public 
highway in the exercise of ordinary care, became 
frightened by the breaking of the carriage in conse- 
quence of a defect for which no negligence was at- 
tributable to the plaintiff, and ran furiously, throwing 
out the driver, soon after which he left the highway 
and passed over private property to and upon a turn- 
pike road, where, still running furiously, he fell over 
the side of a bridge by reason of a defect in the rail- 
ing and was injured, such defect being attributable to 
the negligence of the turnpike company. Held, that 
the turnpike company was liable for the injury. Bald- 
win v.Greenwoods Turnpike Co., 41 Conn. 238. 

2. A passage way from a sidewalk in a city into the 
basement of a building was protected by a removable 
iron grating covered with boards, the iron work being 
fitted to the opening in such a way that it could not be 
left in an insecure condition except by gross careless- 
ness. After being in this condition for forty years, 
during which time it had never been known to be left 
out of its place, the passage way was used by a stran- 
ger, who did not replace the grating properly, and a 
few minutes after the plaintiff, who was passing on the 





sidewalk, stepped upon it and it gave way, and she 
was injured. Held, that the city was not liable. Lit- 
tlefield v. City of Norwich, 41 Conn. 406. 

3. Cattle running at large: “ permit.””— By the statutes 
of Ohio the trustees of townships were allowed to 
issue “‘ permits ’’ for cattle to run at large. Held, that 
the authority thus conferred upon these boards re- 
spectively may be exercised by them, notwithstanding 
the individual members of the boards thereby relieve 
themselves from the duty imposed by the first section 
of the act, of restraining their own animals from run- 
ning at large. A special permit granted by the town- 
ship trustees, at a special meeting of the board, is valid, 
although two trustees only be present, and the person 
to whom the permit is directed be one of trustees 
composing the board granting it. For v. Fox, 24 
Ohio St. 335. 

JUDGMENT. 

Lien: lands conveyed by debtor.—A person in- 
debted conveys his property, by way of gift or ad- 
vancement, among his children. His two sons, in part 
consideration of the portion conveyed to them, agreed 
to pay his debts. Ina suit by a judgment creditor, 
whose debts accrued before the division, to subject 
the lands so conveyed to the payment of his judgment, 
the land conveyed to the sons ought to be first subject- 
ed. 2. In such suit the judgment, in the absence of 
fraud or collusion in obtaining it, is conclusive evi- 
dence both as to the factand fhe amount of indebted- 
ness, not Only as between the parties to the judgment, 
but as between and against the parties to whom the 
judgment debtor had conveyed the property sought to 
be subjected to its payment; and this conclusive effect 
of the judgment is not affected by the fact that it was 
recovered after the conveyance of the property. 
Swihart v. Shaum, 24 Ohio St. 432. 

MUNICIPAL CORPORATION. 


Fire limits.—The charter of the city of New Haven 
authorized the common council of the city to make or- 
dinances to protect the city from fire, and to establish 
districts within which it should not be lawful without 
a license to erect, enlarge or place any wooden build- 
ing. The common council passed an ordinance estab- 
lishing a fire district and forbidding the erection or 
placing of any wooden building within the district, 
without license given by the board of aldermen, de- 
claring that such building should be deemed a common 
nuisance, and making it the duty of certain officers, 
after reasonable notice, to abate it. Held, that the 
ordinance was fully authorized by the charter and was 
reasonable. Hinev. City of New Haven, 41 Conn. 478. 


REAL ESTATE. 


Mortgage: fixtures: rights of vendee.—Where A. sold 
lands, on which a distillery, with the necessary fix- 
tures, had theretofore been erected, to B., by a written 
contract, which contained a stipulation, that upon the 
execution of the deed to B. he was to deliver to A. a 
mortgage on the premises sold, to secure the payment 
of the remainder of the purchase-money, and B. took 
possession of said premises under said contract. 
Held—1. That B. had no right, while in possession of said 
premises, either under said contract or as a mortgagor, 
to sever aud dispose of the fixtures of said distillery, if 
thereby the security for the purchase-money was ren- 
dered insufficient. 2. That purchasers of such fixtures 
from B., chargeable with knowledge of the rights of 
A., he being guilty of no laches, are liable to A. for the 
value of such fixtures, if it be afterward found that the 
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value of the remaining security is insufficient to pay 
the purchase-money due. 3. That in an action brought 
by A., either on the contract or mortgage, to subject 
the remaining premises to sale, to pay such purchase- 
money, A. may join with B. in such action, as such 
purchasers, and subject the value of the fixtures pur- 
chased by them to the payment of any portion of the 
purchase-money that may remain due, after the appli- 
cation thereto of the proceeds of the sale of said re- 
maining premises, according to the inverse order of 
time in which the purchases were made. Smith v. 
Altick, 24 Ohio St. 369. 
STATUTE OF FRAUDS. 


Lease.—The plaintiff had been negotiating with the 
defendant for a lease of a piece of ground, to be used 
asastrawberry garden. A few days after, he wrote 
the defendant enquiring whether he conld have the 
land on the terms offered. The defendant wrote 
back, “‘set your strawberries.’’ Held, taken with the ex- 
planatory facts, to be a sufficient written memoran- 
dum to take the case out of the statute of frauds. Lins- 
ley v. Tibbals, 4 Conn. 522. 

STATUTE OF LIMITATIONS. 


1. Acknowledgment.—Where the debtor, after the 
debt was barred Ly the statute, said to the creditor, ‘I 
will give youa ton of coal for the note,’’ which offer 
was not accepted, it was held that it was a mere offer of 
compromise, and not such an acknowledgment as 
would take the case out of the statute of limitations. 
Currier v. Lockwood, 41 Conn. 349. 

2. Where the debtor at another time said to the 
creditor, ‘Have you that note? I wish to settle it,” the 
creditor replying, “ It is in the hands of Sand you can 
settle with him,’’ to which the debtor rejoined, ‘The 
note is outlawed and good for nothing, and you can go 
ahead if you wantto;’’ which declarations the court 
below held not to be sufficient evidence of a new 
promise, it was held that the court committed no error 
of law in so deciding. Ib. 


——_>——_ — 
COURT OF APPEALS ABSTRACT. 
ATTORNEY. 


Measure of damages.—This was an action ex delicto 
against an attorney for a breach of professional duty. 
It appeared that by his last will and testament, K., 
plaintiff’s former husband, bequeathed to her among 
other things a bond and mortgage, executed by defend- 
ant for 33,000. That defendant agreed, if plaintiff 
would procure for him a satisfaction of said mortgage, 
he would act as her attorney and counsel in set- 
tling up the estate; that plaintiff gave to defendent 
the satisfaction, and that thereafter defendant willfully 
and corruptly misconducted himself by accepting em- 
ployment from the executor and others in controver- 
sies between them and plaintiff in matters relating to 
the estate, and by refusing to counsel and aid her in 
and about the settlement of the estate,and claimed 
damages to the amount of $20,000. The answer admit- 
ted the makingof the agreement. Upon the trial 
evidence was given tending to show the rendition of 
services by the defendant on behalf of the plaintiff un- 
der the contract. There was no proof of the value of 
these services. There was also evidence of defendant’s 
accepting employment, and conducting suits, in oppo- 
sition to her, relating tothe estate. The court charged 
substantially thatthe burden of proving the value of 
the services performed by defendant was upon him, 





that every intendment was to be taken against him, 
and to sustain the defense they must be able to find 
evidence of the value of the services, if they 
were able to find such value they were to de- 
duct the same from the amount received, and give 
a verdict for the difference. Defendant duly ex- 
cepted. The jury rendered a verdict for the full 
amount of the mortgage, and interest; held, error; 
that the asure of damages was not the amount of 
the fee, but that the burden of proving the dam- 
ages sustained was upon plaintiff, and not upon the 
defendant to prove how much of his fee he has actually 
earned. 

In an action for the breach of a contract, where the 
injured party does not seek to rescind, but asks damages 
for the breach, he thus affirms the contract and concedes 
the defendant's right to retain the consideration paid, 
aud the onus is upon him of proving the breach, and the 
amount of damages, and he can only recover the dam- 
ages thus proved. Quinn v. Van Pelt. Opinion by 
Rapallo, J. 





COMMON CARRIER. 


Limitations in receipt: evidence.— This action was 
brought to recover the value of a quantity of goods 
delivered to defendant for transportation, consigned to 
a place beyond the terminus of its route. The shipper 
was given a receipt, which contained a stipulation that 
goods consigned to any place beyond the terminus of 
its road would be forwarded by a carrier or freight- 
man willing to receive them unconditionally for trans- 
portation. Held, that the obligation was general, to 
forward, in the usual course of business, by any car- 
rier so willing who was known to be safe and respon- 
sible. It appeared by the evidence that at the time 
direction was given by parol to forward by rail only. 
Held, that the evidence was incompetent, as it was in 
contradiction of the written agreement. Hinckley v. 
N. Y.C.& H.R. R. R. Co. Opinion by Folger, J. 


DISPUTED CLAIM. 


Will: real estate: bill of peace.—In an action for 
the construction of a doubtful or disputed claim 
in a will, the jurisdiction of a court of equity is inci- 
dental to that over trusts, and it only exists when the 
court is moved on behalf of an executor, trustee, or 
cestui que trust, and to insure a correct administration 
of the power conferred by a will. 

An action brought for the determination of claims 
to real property under the provisions of the statutes 
(2 R. S., p. 312, as amended by chap. 50, Laws of 1848; 
chap. 116, Laws of 1854; chap. 511, Laws of 1855; chap. 
173, Laws of 1860, and chap. 219, Laws of 1864, and 
Code, § 449), is not authorized against infant defend- 
ants. 

The only change made by section 449 of the 
Code is, that now they may be prosecuted by action, 
which action must be in pursuance of the provisions 
of the Revised Statutes. The complaint must al- 
lege that the defendants unjustly claim titJe to the 
premises, and in the prayer for judgment or otherwise, 
it must notify the defendants that unless they appear 
and assert their claim, they will be forever barred. 

A bill quia timet is a measure of precautionary justice, 
and a complaint to make out a case in the nature of 
such a bill must state facts showing wrongs or antici- 
pated mischiefs which should be forestalled and pre- 
vented. 

To sustain a complaint as a bill of peace, it must ap- 
pear that a great number of persons are interested in 
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the questions in dispute, or that the action is neces- 
sary to prevent a multiplicity of actions, and it 
will not be sustained where, although the rela- 
tive rights of the parties have not been adjudicated 
upon, yet they rest upon the legal construction of a 
written instrument, to which both parties look as the 
source of their rights, and the true meaning and in- 
tention of which can be readily pronounced by a 
court of law when the parties shall appear before it 
with an actual controversy. Bailey v. Briggs et al. 
Opinion by Folger, J. 


HIGHWAY. 


1. Alteration of road.—This is an action for trespass. 
It appeared that two of the commissioners of highways 
of the town of B. in Suffolk county, made a record of 
an alteration of a road and laying out a new road for 
part of the distance across premises now owned by 
plaintiff; the record recited that the commissioners 
gave the old road in exchange, reserving the privilege 
to certain parties named, their heirs and assigns of cart- 
ing up hay, subject to shutting gates. In laying out this 
road the commissioners intended to exercise the 
authority conferred by the provisions of the act of 1789 
(chap. 14, Laws of 1789) relating to the “clearing, regu- 
lating and laying out of public highways in Suffolk, 
Kings, and Queens counties,’* which act provides that 
when a road has been laid out through any person’s 
land the commissioners, or a majority of them, may 
agree with the owner to exchange said road for another 
road to be laid out through said lands, ete. Said record 
did not contain a recital of any agreement with or 
assent of the owners to the alteration, or to take the 
old road in exchange for the new one. At that time 
plaintiff's land was owned by infants. In this action the 
locus in quo was the new road described in said record. 
Held, that the fact that the owners of the land had 
agreed to the alteration, which was essential to give 
the commissioners jurisdiction not being shown by 
the record, it did not establish a legal highway; also 
held, that the record, being void, the commissioners’ 
action in subsequently making a survey and description 
of said alleged highway, was void, and plaintiff was not 
precluded, by the omission to appeal, from contesting 
in this action the existence of a legal highway. Miller 
v. Brown. Opinion by Andrews, J. 

2. Compensation.— This was an equity suit brought 
to restrain the defendant from laying out and open- 
ing a street through plaintiffs lands, and from 
collecting an assessment of a portion of the expense 
thereof upon the remainder of his real estate. Defend- 
ant’s proceedings were in accordance with the pro- 
visions of section 1, title 7, chapter 77, Laws of 1870, an 
act in relation to the city of Albany, which provides, 
that for the purpose of ascertaining the compensation 
to be paid by said city to the owners of lands taken for 
streets, etc., the common council shall nominate twelve 
freeholders, whose names on separate ballots are to be 
placed in a box from whence three are to be drawn, 
who are to be appointed commissioners. Plaintiff 
claimed that said provisions were violative of section 7, 
article 1 of the State constitution, providing that where 
private property shall be taken for public use, the com- 
pensation to be made therefor, when not made by the 
State, shall be ascertained by a jury or by not less than 
three commissioners, appointed by a court of record, 
and the proceedings thereunder were consequently 
void. Held, that under said constitutional provision 
when a law provides for ascertaining the compensation 





by commissioners, their appointment must not only in 
form be made by the court, but its action must be left 
independent and untrammeled. The provisions of 
said act are unconstitutional, and the proceedings 
thereunder void; also that commissioners selected can- 
not be regarded as a jury, as it was determined by the 
Legislature in this case that the compensation should 
be ascertained by commissioners, and a jury therefore 
have nothing to do with the question. Menges v. City 
of Albany. Opinion by Grover, J. 


INSURANCE DEPARTMENT. 


Compensation of superintendent.— The supply bill of 
1870 (chap. 492, Laws of 1870), among other things pro- 
vided that companies transferring securities on de- 
posit with the superintendent of the insurance de- 
partment should pay to him one-fifth of one per cent 
on the amount transferred. Held, that the percent- 
age was designed as a compensation to the superin- 
tendent for his services in effecting the transfer; and 
that prior to the act of 1872 (chap. 541, Laws cf 1872), re- 
quiring all fees received by him to be paid into the 
treasury, he was entitled to the same (Grover and An- 
drews, JJ., dissenting. People v. Miller. Opinion by 
Johnson, J. 

LANDLORD AND TENANT. 

Repairs: measure of damages: duty of lessee.—This 
action was brought to recover a balance of rent alleged 
to be due upon a lease for one year. The answer set up, 
by way of counter-claim, an agreement in the lease on 
the part of the plaintiff, to put and keep the premises in 
good repair, and a breach of this covenant claiming 
damages on account thereof; held, that the defendant 
had aright to set up as a counter-claim the damages 
arising from the breach of the agreement as to repairs; 
also that the fact that defendant had paid the rent, 
except for the last quarter did not deprive him of the 
right to counter-claim his damages for the entire year, 
and, if in excess of the rent, he was entitled to a ver- 
dict for the excess. 

The measure of damages in such case ‘s the differ- 
ence of the value of the use of the premises as they 
were, and as the plaintiff agreed to put them. 

It seems that in case the requisite repairs are trifling, 
and the damages, if they are not made, large, the lessee 
should make the repairs and charge them to the lessor. 
(Grover, J.) 

Where a lessee, knows his property will be injured 
if left upon the premises, by a failure of his lessor to 
repair, he has no right to run the risk, and if he does, 
and his property is injured he cannot recover of the 
lessor therefor. Cook v. Soule et al. Opinion by Grover,J- 


LOTTERY. 


Prize packages.— This action was brought to recover 
for goods sold and delivered. Defendants claimed 
that the goods were intended to be used in a lottery. 
It appeared that the goods sold consisted of a quantity 
of candies and silverware. The candies were put 
up by plaintiff in packages, known as prize candy 
packages, in some of which were tickets, each with the 
name of a piece of silverware upon it. Defendants 
intended to sell the packages for more than their value, 
the purchaser taking the chance of getting a package 
containing a ticket, in which case he was entitled to 
the article of silverware named in addition to the 
package. Held, that this was a lottery within the 
meaning of the statute, and the sale having been for 
the purpose of aiding in a lottery, was void (1 R.S8. 
668, § 38); the contract of sale was also void and plain- 
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tiff could not recover. Hall v. Ruggles etal. Opin- 
ion by Folger, J. 
MALICIOUS PROSECUTION. 

Good faith. — This was an action for false im- 
prisonment and malicious prosecution. It appeared 
on the trial that defendant had taken in pawn cer- 
tain stolen goods; that subsequently plaintiff went 
with a police officer to defendant’s store and the 
latter identified her as the person from whom he 
received the goods. At that time she had not yet 
been arrested, which fact was not known to defendant. 
Plaintiff was then taken to the police office and de- 
tained there until the next day, and then, upon com- 
plaint of the owner of the goods was committed. 
Upon her examination defendant testified as a wit- 
ness, that he could not positively swear that she 
pawned the goods; plaintiff was discharged. Defend- 
ant’s counsel asked the court to charge in substance, 
that if the defendant accused the plaintiff in good 
faith the plaintiff could not recover. The court re- 
fused so to charge, except with the qualification, 
that defendant had reasonable grounds for believing 
plaintiff guilty. Held, error; that plaintiff could not 
maintain the action as one for false imprisonment, and 
that as defendant was not the prosecutor, and could 
only be made liable as such constructively, if he acted 
in good faith he could not be charged for the subse- 
quent prosecution. Farman v. Feily. Opinion by 


Andrews, J. 
PROMISSORY NOTE. 


Married woman: duress.— This action was brought 
upon a promissory note, which was signed by defend- 
ant M. R., who was a married woman, and which pur- 
ported to charge her separate estate and stated that 
the consideration therefor was for the benefit of said 
estate. It appeared that the signature of M. R. to the 
note was obtained by duress, that the consideration 
was not for the benefit of her separate estate, and that 
the note was not given in the course of any separate 
business carried on by her. Held, that the note could 
not be enforced against her, even in the hands of a 
bona fide holder. That such an obligation is not gov- 
erned by the law merchant. Loomis v. Ruck et al. 
Opinion by Rapallo, J. 


PROVISIONAL REMEDIES. 

Arrest and attachment .— This was an action brought 
by plaintiff to recover back a sum of money, alleged 
to have been procured by fraud and withheld and ap- 
propriated by defendant, who was the treasurer and 
a director of plaintiff. An order of arrest and a war- 
rant of attachment were both granted in the action. 
Defendant moved to vacate both. The warrant of at- 
tachment was vacated by the Special Term, and the 
order of arrest was sustained. Held, that these two 
provisional remedies are not so inconsistent in their 
nature that the allowance of both in the same action 
will make both void. Whether the court has discre- 
tion to confine the party to one of these remedies, in 
a case falling alike under the description of cases 
wherein the two are respectively allowed, quere. Chap- 
pel v. Skinner, 6 How. Pr. R. 338, distinguished. R. I. 
& St. L. R. R. Co. v. Boody. Opinion by Johnson, J. 


————__.————————— 


A verdict has been rendered against Mr. Sampson, 
late city editor of The London Times, who was sued 
by Mr. Rubery for libel in charging him with being 
guiltily implicated in the Arizona diamond fraud. 
The defendant is required to pay $2,500 damages. 





THE GERMAN CRIMINAL LAW. 


An exchange says that a singular instance of the 
working of the German criminal law was brought out 
by a case which was tried before a jury the other day 
at Hamburg. The case in itself was very simple. A 
house in Hamburg was broken into, and a quantity of 
silver plate stolen from it. Some time after a pedlar, 
who had already been imprisoned several times for 
theft, was apprehended at Ratzeburg, and the stolen 
property was found upon him. Being accused of the 
robbery, and put upon his trial, the pedlar denied that 
he was guilty of the burglary, and accounted for his 
possession of the property by saying that he had stolen 
it from the real burglar, whom he had met while travel- 
ing upon the high road between Eutin and Schwartau; 
which, if true, would have reduced his crime to simple 
theft. Two questions were, therefore, put to the jury 
—(1) whether the prisoner was guilty of burglary and 
theft, or (2) whether, according to his own statement, 
he had merely stolen the things from the real burglar. 
The jury pronounced him guilty of the burglary and 
theft, but only by seven votes against five; where- 
upon it seems, by the German law, the ultimate deci- 
sion of the question devolved upon the court. They 
acquitted the prisoner upon this count, and the jury 
were then required to give their verdict upon the 
charge of simple theft contained in the second question, 
which remained still unanswered. The result was 
that the prisoner was declared guilty by more than 
seven votes, and condemned by the court to five years’ 
imprisonment. But, of course, this last verdict could 
only have been obtained by the concurrence of several 
of the jurymen who had previously pronounced the 
prisoner guilty of the burglarious theft in Hamburg, 
but now found him guilty of stealing the property 
from the real burglar on the high road between Eutin 
and Schwartau. Obviously, however, only one of the 
two charges could have been true. The result would 
have been more singular still if the seven jurymen, 
who had pronounced the prisoner guilty on the first 
charge, had adhered to their verdict; for the decision 
of the majority which pronounced him guilty of the 
burglary having been set aside by the court, he must 
have been acquitted on the minor charge, and thus, 
notwithstanding his confession, would have escaped 
scot-free. 

——_—_-> 
BOOK NOTICES. 


The Principles and Practice of Courts of Justice in 1 
and the United States. By Conway Robinson. Vol. vii. 


ens: Woodhouse & Parham; Randolph & English, 
874. 


Twenty years ago Mr. Robinson began the colossal 
undertaking of setting forth in the form of a treatise 
the principles of practice of the courts of this country 
and England. The work has been gradually pushed 
forward until the seventh volume has now appeared. 
The present volume is occupied with personal actions, 
and treats of the grounds and forms of defenses; and 
the answer to defenses. It is impossible to give a 
synopsis of the design of the author in the space which 
is allotted us. So far as we have examined we must 
admit that this treatise is the most extensive and com- 
plete ever attempted in modern times. It bids fair to 
rival the Pandects of Justinian. The author has re- 
ceived numerous letters from distinguished and able 
jurists on both sides of the Atlantic expressing words 
of commendation and encouragement. The work ex- 
hibits great learning and research, and the different 
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rules of practice in the various States and in England 
are noticed. By many the work will be regarded in 
the way of a legal curiosity —very much as the traveler 
regards the pyramids. But we doubt not that the 
members of the profession who are able to obtain a full 
set of “‘Robinson’s Practice” will find it of genuine 
and continuous value. 


A Treatise on the Law and Practice relating to Warrants 
and Attachments, with Forms, and a reprint of all the re- 
orted cases bearing upon the subject: 4 Sidne J. 
Jowen, Attorney at Law ; Albany & New York: Banks & 

Brothers, 1874. 

The design of this volume in the language of Mr. 
Cowen is *‘ to present in one volume all the law relating 
to Warrants and Attachments, and the practice under 
that law.’’ The provisions of the Revised Statutes and 
of the Code are set forth; and about 250 reported cases 
are given in full. There are about eighty pages of origi- 
nal matterin the volume, which we think is hardly 
enough to entitle the book to the name of a “ treatise.’’ 
The general index only embraces the statutes and 
commentsof Mr. Cowen. Tothe cases reported there 
is only an index of names of cases. The cases report- 
ed occupy about five-sixths of the volume, so that the 
book would be more properly named ‘‘ Cases on the 
Law of Warrants and Attachments with the statutes 
and notes.’’ The book will doubtless prove a very 
convenient and valuable accessary to the profession. 

— Oe 
COURT OF APPEALS DECISIONS. 

The following decisions were announced in the New 
York Court of Appeals on Tuesday, January 19, 1875: 

Judgments affirmed with costs—Carnes v. Platt; 
Atwell v. Brown; Normington v. Cook; Ayer v. Kob- 
bee; Skinner v. Valentine; Coulter v. Richmond; Mc- 
Coy v. O’Donnell; Nems v. The Mayor of Troy; The 
Ontario Bank v. The New Jersey Steamboat Co.; Bow- 
man v. The Agricultural Ins. Co; Kincaid v. Dwindle; 
Poole v. Kermit.— Judgments reversed and new trial 
granted, costs to abide the event —Stillwell v. Car- 
penter; McGrath v. N. Y. C. & H. R. R. R. Co.; 
Dusenbury v. La Grange. —— Judgment reversed and 
complaint dismissed with costs — Van Schuylerv. Mul- 
ford. —— Judgment affirmed with costs payable out of 
the proceeds of the sales of premises — Mapes v. Sny- 
der.— Judgment reversed and a new trial ordered, 
unless plaintiffs stipulate to reduce the judgment by 
allowing thereon the sum of $545 and interest from 
1862, and if so reduced judgment affirmed without 
costs to either party in this court — Bathgatt v. Has- 
kins. —— Judgment in favor of the Female Guardian 
Society reversed, and judgment of court below in 
other respects modified to meet such reversal in accord- 
ance with the opinion of Allen, J., as to the rights of 
the other parties, with costs of all the parties to be 
paid out of the fund, judgment to be settled by 
Allen, J.— Lefevre v. Lefevre and others. —— 
Order of General Term affirmed, and judgment 
absolute for plaintiff on stipulation with costs— 
King v. Knapp.——Order of General Term af- 
firmed and judgment absolute for respondent 
on stipulation with costs-—Tafft v. Wright. —— 
Order of General Term reversed and judgment of 
Special Term affirmed with costs—Shipsey v. The 
Bowery National Bank of New York.— Order of Gen- 
eral Term affirmed and judgment absolute for respon- 
dent on stipulation for $624.41 and interest from 
December 24, 1871, with costs — Gilchrist v. The Brook- 
lyn Grocers’ Manf: Bank.—— Order of General Term 





reversed and judgment on report of referee affirmed 
with costs — Brennan v. Holbrook.—— Motivun denied 
with $10 costs — Graves v. Wait.—— Motion for re- 
argument denied with $10 costs — The Marine National 
Bank v. National City Bank; Kamp v. Kamp.— Mo- 
tion to dismiss appeal granted with costs of appeal to 
time of notice of motion and $10 costs of motion — 
Paine v. McCarthy. 
—_——_g—____ 
CORRESPONDENCE. 


THE New Supreme Court RuLES— ORDER OF 
ARREST. 
New York, January 19, 1875. 
Editor of the Albany Law Journal: 

DEAR Str— Will you permit the presentation to 
your readers of the following query: Code, § 183, says 
“it (the order of arrest) shall require the sheriff, etc., 
to return the order at atime and place therein men- 
tioned to the plaintiff or attorney by whom it shall 
be subscribed or endorsed.”’ 

Rule No. 6, of the New Supreme Court Rules says: 
‘The sheriff shall file with the clerk the order or pro- 
cess, etc., on which an arrest ismade within ten days 
after the arrest.”’ 

Can these two enactments be reconciled—if not, is it 
not a pity that the late Convention of Judges required 
Rule 6 to be indorsed on the order of arrest before its 


delivery to the sheriff? 
Yours, 
BREVIS-MINOR. 


THE UNITED STATES SUPREME COURT. 
Editor of the Albany Law Journal: 

Your suggestions respecting the appellate jurisdic- 
tion of the United States Supreme Court in January 
9 number, is very good. Would it not be better, how- 
ever, that separate courts should be framed for dif- 
ferent classes of cases? For example: 

1st. For common-law cases. 

2d. For cases in equity. 

3d. For admiralty cases. 

Or, divide the jurisdiction in some way and so often 
as may be necessary to keep pace with the business. 

Probably two courts would now be sufficient. 

In this way we would have more learned judges, as 
their labors would be confined to a particular branch 
of the law, and the judges would become eminent and 
learned therein. . 

It is not every lawyer, or any lawyer, who is equally 
learned in law and equity and admiralty, and in the 
selection of judges special reference would be had to 
their peculiar fitness for the particular court in which 
they might be called to preside. 

My judgment is that in the mode proposed we would 


get speedy justice —if that is what we want. Lue 
Fonp pu Lac, Wis., Jawuary 12, 1875. aa at 


(The method of restricting appeals seems to be the 
most feasible and simple for relieving the Supreme 
Court. A division of the court will inevitably and 
practically be the production of several high courts of 
appeal; but there will be no court of last resort in the 
proper sense of the term. In the State of New York 
we have seen the disadvantages of two high courts of 
appeal — the Commission of Appeals and the Court of 
Appeals. There is great difficulty in the two courts 
keeping posted as to the rulings of each other. And 
there is also great difficulty in maintaining unity in 
adjudication. Questions of law, of equity and of ad- 
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miralty always have some things in common, and the 
danger is that if special courts of appeal be organized 
for each class of cases, these courts will differ on points 
which arecommon. To our mind the division of the 
Supreme Court would destroy the unity of our appel- 
late jurisprudence, and would work tenfold more in- 
jury than a restriction of appeals. Ep. A. L. J.) 
—__.____—— 
NOTES. 

The Psychological and Medico-Legal Journal for 
January, 1875, contains articles on the following sub- 
jects: Neurotic Origin of Disease, by Dr. F. D. Lent; 
The Philosophy of Suicide, by Dr. James J. O’Dea; 
The Study of Nervous Diseases, art. iii, by Dr. G. L. 
Teed. The Journal also contains an abstract of the 
proceedings of the New York Medico-Legal Society; 
and a review of Amos’ Science of Law. 


* Living Authors at the New York Bar, being a Cata- 
logue of the Books they have Written and Edited,” is 
the title of a pamphlet issued by McDivitt & Co., of 
New York. It appears that there are more than sixty 
lawyers at the New York bar or onthe bench who are 
entitled to be called “‘authors.’” Among these may be 
noticed the Abbots, Blatchford, Bosworth,Curtis, Daly, 
Dwight, Eaton, Guernsey, Hoffman, Field, Redfield, 
Shearman and Whittaker. 


The official edition of the Tilton-Beecher trial is to 
be published by Geo. W. Smith & Co., law booksellers 
and importers, No. 9% Nassau street, New York. This 
will undoubtedly be a publication much sought after. 
This trial will be of extraordinary professional as 
well as public interest. The eminence and ability 
of the counsel employed, the peculiar legal issues in- 
volved, the important questions of evidence, and the 
brilliant tactics employed in conducting the offense 
and defense—all will go to make up one of the most 
interesting and valuable records ever produced in a 
court of justice. 


The Superior Court of Quebec, District of Richelieu, 
in Armstrong v. Bartle, 5 La Revue Legale, 217. decided 
that the proprietor ofa journal which pulishes a cor- 
respondence for which a libel suit is brought against 
him, has no action against the author of the articles 
for indemnification. 


The Hour says that “the Court of Chancery has just 
determined a question of vital importance to the com- 
munity of pets, arising upon the will of a gentleman 
named Edmett. This benevolent testator bequeathed 
to Elizabeth Osborn, his “faithful servant,” an an- 
nuity of £50, on condition that she took care of his 
“favorite dog.”’ At the time of making his will Mr. 
Edmett bad a dog named Romp; but this dog died; 
and was succeeded by Sambo, who is still alive. Upon 
these facts Vice Chancellor Hall decreed that Eliza- 
beth Osborn should have the annuity for her life, 
without any condition in favor of the dog, although 
the Vice Chancellor expressed a hope that she would 
take care of him. Unless this judicial hope is strictly 
realized, we think that Sambo ought certainly to be 
allowed to appeal. Mrs. Osborn, who, during the tes- 
tator’s life-time, louked after both dogs, probably 
owed her annuity to the care she bestowed on them. 
Her “faithfulness,” in the eyes of the testator, was no 
doubt composed in no small degree of kindness to 
Sambo and Romp. It is true that Romp was dead at 
the time of the bequest, but does not a will always 





speak from the death of the testator? And must not 
Sambo be taken to have succeeded to all the rights of 
Romp, together with the plate of bones after dinner and 
the other privileges of the household dog? Moreover, 
it does not appear that Sambo was represented in the 
argument. The attorney-general, indeed, was a party 
to the suit, but we doubt whether so high a personage 
put in a word for poor Sambo, who would have been 
much better represented by the secretary to the So- 
ciety for the Prevention of Cruelty to Animals. There 
must be some doctrine of the Court of Chancery which 
can be adduced in Sambo’s favor, or there is no justice 
for a canine suitor.” 

An Exchange says: In the American reports there 
are a number of criminal cases which discuss the order 
in which counsel shall addresss the jury, and the right 
of finai reply. In the German court which has just 
tried Count Von Arnim, they have this curious cus- 
tom: The public prosecutor makes immediate reply 
to each of the separate speeches for the defence. Such 
an officer must needs be ready orator to encounterin 
every detail the powerful talent which a rich and dis- 
tinguished prisoner could summon to hisaid. Thus, 
among Von Arnim’s counsel was Herr Von Holtzen- 
dorff, the famous professor of law at Munich, who 
spoke for two hours with great vigor and acumen; and 
also Herr Dockhorn, whose rare talents had led to his 
being brought all the way from Posen to take part 
in this great trial. Herr Dockhorn must have been a 
hard man to grapple with in off-hand debate; for, in 
describing the commencement of his speech, it is said 
he “‘ got into the saddle like a Cossack breaking forth 
in the rear of heavy professional artillery.’”” When 
Hannibal bivouacked with his army under the walls of 
Rome, the senate sent a messenger to inform him 
that the ground on which he had pitched his tent, had 
been that day sold at auction. With the same sublime 
assurance, Herr Dockhorn commenced his speech, as 
follows: ‘The professor having dug the trenches 
with wonderful effect, am going to burn some of the 
outlying forts of the public prosecutor. The moment 
those forts are down, we shall perceive that the main 
points of the charge, which [I may compare to the 
citadel, are nothing but painted side-scenes, and have 
no reality at all.””. Herr Tessendorf, the public prose- 
cutor, seems to have done himself great credit by the 
self-possession and disciplined logic with which he met 
those great antagonists. 

A curious illustration of the variety of. questions, 
which come before courts of justice may be found in 
Harrie v. Railroad Company, 31 Law Times, N. 8., 
424, where Vice Chancellor Malins was called upon 
to decide what constitutes a ‘‘house.’’ The plaintiff 
was the lessee of two semi-detached villas under one 
continuous roof. The party wall between them was 
only carried up to the ceilings of the bedrooms, so 
that the space between these ceilings and the roof 
formed one continuous room. This party wall was so 
ineffective that if one of the villas were to be pulled 
down, the other villa would become uniuhabitable. 
Each villa had its own garden. A railway company, 
under the provisions of the Land Clauses Consolida- 
tion Act of 1845, required to take aportion of the gar- 
den of one of the villas. And it was held that the 
two villas constituted one house within the meaning of 
§ 92 of the Act, and that, therefore, the company must 
take both. 
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CURRENT TOPICS. 


The operation of the eighteenth section of Article 
Ill of the Amended New York Constitution is to 
be tested in the case of the ‘‘ Midland” railroad, 
for which a special statute of relief is demanded. 
By section eighteen it is provided that ‘‘ the legis- 
lature shall not pass a private or local bill in any of 
the following cases: * * * Granting to any 
private corporation, association or individuals any 
exclusive privilege, immunity or franchise what- 
ever.” There is, however, a large opportunity for 
the exercise of the legislative discretion to be de- 
rived from a subsequent clause: ‘‘ The legislature 
shall pass general laws providing for the cases enu- 
merated in this section, and for all other cases which, 
in its judgment, may be provided for by general 
laws.” We do not understand that the legislative 
discretion extends to those cases previously enumer- 
ated in the section. 
discretion as to whether general or special laws shall 
Whether the statute 
any 
exclusive privilege, immunity or franchise whatever ” 
is, it seems, a matter for judicial construction, and 
such a statute must be, judicially, a general one. 
But in Missouri it has been held that where the con- 
stitution provides that the legislature ‘‘ Shall pass 
no special law for any case for which provision can 
be made by a general law,” the legislature is the 
sole judge as to whether a general law is possible. 
State v. County Court of Boone Co., 11 Am. Rep., 
415; 8. C., 50 Mo., 317. 


In cases not enumerated, the 
9 


be passed, is to be exercised. 


grants ‘‘to any private corporation * * * 


A case was recently argued before the United 
States Supreme Court involving substantially the 
construction of the Fifteenth Amendment, and the 
constitutionality of the enforcement act of May 31, 
1870. The defendants, who were inspectors of elec- 
tions in Kentucky, were indicted for refusing to re- 
ceive the vote of a citizen of African descent, on ac- 
count of race orcolor. The defense is that as the Fif- 
teenth Amendment is not a grant of the right of suf- 
frage,and only prohibits the States and Congress from 
passing any law denying or abridging the right, Con- 
gress cannot interfere directly for the protection of 
the right, and that jurisdiction to punish the class 
of offenses which the enforcement act attempts to 
reach, belongs exclusively to the States. It is argued 


Vor. 11.— No. 5. 





that the enforcement act is unconstitutional because 
it provides a code of registration and election laws 
for the States. It is claimed to be invalid because it 
imposes penalties on the inspectors in respect to the 
exercise of judicial functions. This is a question of 
immense importance, and we await the decision of 
the Supreme Court with much interest. 


Judge Christiancy, who has been elected to the 
United States Senate from Michigan, was upon the 
bench in that State for many years, and is conceded 
to be a man of great ability as a jurist. His career 
as a statesman has only just begun; but we assume 
that he has qualifications for the senatorial office 
which, when developed, will render him the peer 
of the most distinguished senators. The bench 
has lost some of its brightest ornaments during the 
last year, the political arena appearing to be more 
attractive than the forum. We cannot but notice 
the difference between the course of things in this 
country and in England. There, men enter parlia- 
ment as a stepping stone to high judicial positions ; 
here, men often regard the bench as a stepping stone 
to high political position. The reason is that in 
England the social and pecuniary rewards of a great 
judge, are all that the most exacting can demand. 
While here the supreme social and pecuniary advan- 
tages are accorded to the great politician. For al- 
though the salaries of our political officers may be 
no greater than those of the corresponding judicial 
officers, the fact is that political offices have few 
things incompatible with private business; while 
judicial offices are practically incompatible with 
Notwithstand- 
ing the fact that many excellent judges leave the 
bench for political offices, yet we believe that our 
courts are ably and efficiently manned. We only 
wish the rewards of the judges were equal to their 
deserts. 


the discharge of any other duties. 


The method of securing relief for the United 
States Supreme Court calls out considerable discus- 
sion, and the weight of opinion is in favor of re- 
stricting appeals, and against increasing the number 
of judges. The Chicago Legal News has protested 
emphatically against the proposition of the Presi- 
dent for an increase of the judges. The Central 
Law Journal records itself against the President’s 
proposition. This is a subject upon which the pro- 
fession should express itself with emphasis. It 
should not be left entirely to the representatives in 
Congress, who may not be sufficiently conversant 
with the real needs of the Supreme Court. The 
professional organizations throughout the country 
should express their views. Our contemporary, the 
Central Law Journal, asks the pertinent question: 
‘¢ Will these exponents of professional opinion suf- 
fer this matter to remain without counsel and with- 
out protest, in the hands of the demagogues who, 
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under the name of statesmen, shape the legislation 
of the country?’ Here is a splendid opportunity 
for the New York Bar Association to give an influ- 
ential professional utterance to wise and practical 


suggestions. 


We would call attention to the recent case decided 
in the Supreme Court of the United States, holding 
that a provision in an express company’s receipt 
that it would not be responsible for loss unless noti- 
fied of the claim for loss within ninety days after the 
receipt of the goods of the company, is valid. The 
case is Southern Express Company v. Caldwell, and 
must proceed on the ground that such a regulation 
is reasonable and necessary for the company’s pro- 
tection, in analogy to the restrictions as to time for 
using railroad tickets, and the restrictions in insur- 
ance policies as to time for giving notice of loss. 


When a jurorin New York is fined for non-attend- 
ance by any judge, and does not pay his fine, he is 
cited to appear before the Board of Enforcement of 
Jury Fines which is composed of the presiding jus- 
tices of the various courts of record of the city. If 
the fine is not paid or the respondent does not appear 
judgment is entered for the amount and an execution 
issues. Mr. Rufus Hatch, having been fined several 
times in this manner, and judgment and execution 
having issued against him for more than $500, he 
has brought suit against the commissioners of jurors 
and others to set aside the judgment and to restrain 
the defendants from enforcing payment of the fines. 
This will be an interesting and important case, as it 
involves among other questions, the validity of the 
present method of adjudicatins penalties of this 
character. 


The General Term of the New York common 
pleas has declared the constitutionality of the game 
laws of this State under the following circumstances: 
The defendant had in his possession, in March, a 
number of grouse, and he was prosecuted therefor 
under the provision requiring a penalty of $25 for 
having in his possession prohibited game. The de- 
fense was that the grouse came from outside the 
State, and that it was preserved game, killed before 
the ‘‘close time” and was not offered for sale. The 
court held that the mere possession of game, no mat- 
ter from what source, was within the meaning of the 
act; and that the act was constitutional. The argu- 
ment for the defense is, to say the least, very in- 
genious. It is to the effect that the game laws, in 
respect to the matter under consideration, are un- 
constitutional as interfering with inter-State com- 
merce, It forbids the having in possession, or trans- 
porting, of moose, carriboo, elk, or wild deer at a 
certain season, and of prairie hens—a bird never 
found in this State —at another season. The deal- 
ing in these and in all game, coming from other 





States, it is argued, is clearly inter-State commerce, 
and a law forbidding citizens to receive such a pro- 
duct from another State is against the United States 
Constitution. The case is now before the Court of 


Appeals. 


All the parties interested in current series of 
Supreme Court Reports of this State, having agreed 
upon the details of a bill providing for the appoint- 
ment of a Reporter by the General Term justices, 
there seems to be no reasonable doubt that the bill 
will be passed by the present legislature and that 
very soon we shall come to the end of this disagree- 
able contention between rival editors and publishers. 
With the bill passed and the Reporter appointed, it 
will be his fault if any series of reports of the Supreme 
Court, either of the General or Special Terms, con- 
tinue. Should he lapse into the methods of the 
‘* official reporter” of the last four years, private 
enterprise will have fair swing, but should he follow 
faithfully the example recently set for him, he will 
have the field to himself and will deserve well of his 
day and generation. 


It seems that the movement in favor of inserting a 
reference to a Supreme Being in the federal consti- 
tution has still some evidences of existence. Judge 
Strong, of the United States Supreme Court, who is 
the ‘‘head and front” of the movement, delivered 
a lecture recently before the students of the Union 
Theological Seminary on the relations of law to 
ecclesiastical polity, discipline and property. Al- 
though the lecture was not ostensibly upon the re- 
lations of the constitution to religion, yet the appear- 
ance of Judge Strong on the lecture platform with 
such a subject, has given admirers of his peculiar 
views an opportunity to show that they still hope 
fora recognition of God in the constitution. The 
Independent, however, in speaking of Judge Strong’s 
lecture says, that ‘‘ the opinions on questions of this 
class of a jurist who believes in Christianization by 
force had better not be taken on trust.” We fear 
that Judge Strong’s reputation asa jurist has suf- 
fered somewhat from his position in regard to the 
religious element in law. The layman, at least, is 
apt to think that a law-reformer is not at home on 
the bench, where justice is blind and knows only 
the law as it is. 


In the course of some remarks in last week’s Law 
JOURNAL, we stated that so far as we knew the 
judges had not yet paid the ‘‘ official” reporter the 
compliment of citing his reports. We beg now to 
say that we were not fully informed. We have been 
shown the opinion of Mr. Justice Davis in Wallack 
v. The Society for the Reformation of Juvenile Delin- 
quents, not yet published, wherein the learned pre- 
siding justice cites ‘* People v. Harlem Railroad (2 
Hun), 9 N. Y. 8. (.” But oddly enough the case is 
not in Hun’s reports at all. 
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NOTES OF CASES. 


An important decision respecting the relations of 
master and servant, was handed down by our Court 
of Appeals, at the commencement of the present 
term, in the case of Brennan, adma., v. Holbrook. 
The defendants, residing in the city of New York, 
were proprietors of a cotton manufactory at Troy, 
which they carried on by means of an agent at the 
mill, who had general powers to hire and discharge 
hands and procure supplies; the business being con- 
ducted by correspondence and personal consultation 
with his principals. The decedent was an employee 
in the mill, who received an injury by the breaking 
of an elevator upon which she was riding in the mill, 
she having been sent by her overseer, for bobbins, 
to an upper story. The elevator was not originally 
designed for the hands to ride on, but only for 
goods, but the hands had long been in the habit of 
riding on it, to the knowledge of the agent but not 
to the knowledge of the defendants. The elevator 
was unsafe for persons, and the agent had been noti- 
fied of that fact, but the defendants had no knowl- 
edge of it. It appeared that it was not necessary 
for the decedent to ride on the elevator and that 
she had not been directed to do so, and that there 
was access from one story to the other by stairways. 
It also appeared that the defendants had been in 
possession of the mill only six weeks, and did not 
even know there was an elevator in it, and the 
decedent had been employed in the mill some eight 
months. The referee found for the plaintiff, on the 
ground that the notice to the agent was to be imputed 
to the principals. This was reversed by the general 
term of the Supreme Court, and now the Court of 
Appeals reverse the latter decision and sustain the 
referee. This rule has been applied in case of cor- 
porations, but never before in cases of individuals, to 
our knowledge, and we think the holding is in opposi- 
tion to the unrform tenor of decisions in England 
and America (See A. L. J., vol. 9, p. 69). We are 
not prepared to say, however, that itis not right 
and reasonable. 


In Keefe v. Milwaukee & St. Paul Railway Oo., 7 
Leg. News, 138, the Supreme Court of Minnesota 
decided an important question in the law of negli- 


gence. This was an action by a child, seven years 
of age, to recover for personal injuries caused by 
defendant’s alleged neglect in allowing a turn-table, 
situated in a public place, to remain unfastened and 
unguarded, and permitting children, among whom 
was plaintiff, to turn and play upon the table. The 
court held that it was error to give judgment for 
defendant on the pleadings. It was also held that 
the plaintiff occupied a very different position from 
that of a mere voluntary transgressor upon the 
defendant’s property ; and that when defendant sets 
before young children a temptation which it has 





reason to believe will lead them into danger, it must 
use ordinary care to protect them from harm. What 
would be a proper care is for the jury to decide. 
Townsend v. Walthen, 9 East, 277, a peculiar case, 
was cited by the court to support the decision. It 
was held in that case to be unlawful for a man to 
allure even his neighbor’s dogs into danger by set- 
ting traps on his own land, baited with strong- 
scented meat. And the court say that the defend- 
ant, in the present case, knew that by leaving the 
turn-table unfastened and unguarded, it was not 
merely inviting young children to come upon the 
turn-table, but was holding out an allurement which, 
upon the natural instincts by which children are 
controlled, drew them into a hidden danger. The 
doctrine of this case is certainly a great protection 
for infants. 


In O'Hare v. National Bank, 32 Leg. Intel. 29, the 
Supreme Court of Pennsylvania decided that the Na- 
tional Banking Act of 1864 (section 29) does not 
prevent recovery on securities taken by a national 
bank for a loan in excess of one-tenth of its capital, 
the transaction not being collusive between the bank 
and the borrower. The court said: ‘‘ Evidently 
the limitation of the indebtedness to the one-tenth 
in the twenty-ninth section was intended as a gen- 
eral rule for conducting the business of the bank ; 
a rule laid down from experience to regulate its 
loans for its own best interests and those of stock- 
holders and creditors, not a rule to regulate its cus- 
tomers. It was * * * a regulation to prevent 
these associations from splitting on the rock which 
has ruined so many banks, to wit, that of lending too 
much of their capital to one person or firm. The 
intention being to protect the association and its 
stockholders and creditors from unwise banking, we 
cannot suppose it was meant to injure them by for- 
bidding recovery of the injudicious loans.” This is 
a sound construction of the law in question. 


In McLaughlin v. City of Corry, 7 Leg. Gazette, 
13, the Supreme Court of Pennsylvania held that a 
municipal corporation is responsible for injuries to a 
foot passenger caused by a dangerous accumulation 
of ice and snow on the sidewalk. The principle laid 
down in the case is this: ‘‘A municipality cannot 
prevent the general slipperiness of its streets, caused 
by the snow and ice during the winter; but it can 
prevent such accumulations thereof, in the shape of 
ridges and hills, as render the passage dangerous.” 
This point is sustained by Collins v. Council Bluff, 
32 Iowa, 324; City of Providence v. Clapp, 17 How- 
ard; Luther v. Worcester, 97 Mass. 269. For other 
cases illustrating this liability, see Horton v. Ipsuich, 
12 Cush. 488; Loker v. Brookline, 18 Pick. 3438; 
Hall v. Lowell, 10 Cush. 260, 262; Landolt v. Nor- 
wich, 37 Conn. 615; Barton v. Montpelier, 30 Vt. 650, 
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LEGAL EDUCATION IN ENGLAND. 

The subject of legal education and what shall be 
the requisites to being called to the bar, have been 
exciting much interest and discussion in England 
for several years past. It had come to be a matter 
of grave doubt, whether, if a young man had actu- 
ally eaten a certain number of dinners in the hall of 
one of the four Inns of Court, it should be accepted 
as sufficient evidence of his fitness to act asa bar- 
rister and entitle him to admission to the bar. It 
seems, at last, to have occurred to some of the more 
reflecting members of the profession, that better 
evidence of the fitness might be derived from an 
inquiry into what, and how much, he knew of the 
science which he proposed to take part in adminis- 
tering, and that something like a preliminary ex- 
amination should be resorted to as a test of his at- 
tainments. When this plan was proposed by the 
Benchers of the other Inns, those of Lincoln’s Inn 
withheld their approbation, though, at last, they 
acquiesced in the scheme which is now in practical 
operation. One difficulty had been, that no system 
of instructions had been provided, beyond what a 
student was able to obtain in the chamber of a bar- 
rister, and the extent and thoroughness of his pre- 
paration, it was thought, need be no further pro- 
vided for than his own consciousness that upon 
these depended, in no small degree, his success or 
failure at the bar. Great stress, moreover, was laid 
upon the practical training to which a student was 
supposed to be subjected in the chamber of a con- 
veyancer or special pleader, which, it was thought, 
would prompt him to a good share of private 
reading. 

To supply the supposed necessity of a more 
thorough legal training as preparatory to a pre- 
scribed examination of candidates for admission to 
the bar, it was proposed to establish a Law University ; 
but as that would, if it was to supply the requisite 
education for the bar, oblige the Inns of Court to 
accept a subordinate place, a traditional respect for 
what had been, and a constitutional aversion to 
every thing that looked like innovation, have thus 
far prevailed over this scheme of a University, and 
left those Inns to provide the requisite relief. 

Without attempting to trace the steps by which 
the system, now in force, was settled, we have be- 
fore us the ‘‘ Consolidated regulations of the several 
societies of Lincoln’s Inn, the Middle Temple, the 
Inner Temple and Gray’s Inn, as to the admission of 
students, the mode of keeping terms, the education 
and examination of students, the calling of students 
to the bar, and the taking out of certificates to 
practice under the bar.” These bear date Michael- 
mas Term, 1872, and were ‘‘sanctioned and con- 
firmed ” in April, 1873, and number sixty-eight in 
all. We have also before us ‘‘ Rules for the exami- 
nation of students” to be held in October, 1874, 
adopted at Michaelmas Term,1874. They are too 





much in detail to admit of inserting them here, 
and we shall only note a few of the leading points 
which they present. Students are admitted as such 
without any examination, if they have passed a 
public examination at any university. Otherwise, 
they are subjected to an examination in ‘‘ the Eng- 
lish language,” the ‘‘ Latin language,” and ‘‘ English 
History,” unless a dispensation is granted by the 
masters of the Bench of the Inn of which the person 
applying may desire to be admitted as a student. 
But there are persons who are excluded from becoming 
such students, the exclusion growing out, in a great 
measure, it would seem, of that impassable gulf there 
is between the class of barristers and that of attorneys 
and solicitors in England. Among these are attor™ 
neys at law, solicitors, clerks to barristers, convey- 
ancers, special pleaders and the like, making more 
than twenty-five classes of persons connected with 
the practice of the law, who are not admissible as 
students in any of the inns, until they shall have 
entirely ceased to act or practice in any of those 
capacities. 

Any student who shall be a member, at the same 
time, of either of the universities, is ‘‘enabled to 
keep terms” by dining in the hall of his inn, ‘‘ any 
three days in each term.” And if he is not a mem- 
ber of a university, he is ‘‘enabled to keep terms ” 
by thus dining any six daysin each law term. But 
what is most essential to such a dining is, that the 
student must be ‘‘ present at the grace before din- 
ner, during the whole dinner, and until the con- 
cluding grace shall have been said,” unless the 
treasurer thinks proper to permit the student ‘‘to 
leave earlier.” 

In order to be called to the bar, the student must 
be twenty-one years, at least, of age, and have kept 
twelve terms with certain rare exceptions, and have 
passed a public examination, and obtained a certifi- 
cate to that effect from the Council of Legal Educa- 
tion. This Council consists of twenty Benchers. 
They have a permanent committee of eight called 
the Committee of Education and Examination, of 
whom three may be a quorum. 

Systematic instruction is given to students in 
Jurisprudence, International law, public and private, 
Roman civil law, Constitutional law and Legal history, 
Common law, Equity, the Law of real and personal 
property and criminal law. The educational year is 
divided into three terms, and the instruction is 
given by lectures and private classes, at which, how- 
ever, the attendance is optional on the part of the 
student. ‘There are four professors, one of Jurispru- 
dence, to give instruction in jurisprudence, including 
international law, public and private, the Romana 
civil law, constitutional law and legal history; a 
second to give instruction in the common law and 
criminal law; a third, in equity, and a fourth in the 
law of real; and personal property. Besides these, 
the Council appoint as many tutors as they deem 
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necessary to give instruction to private classes. 

Each of the three last mentioned professors gives 
lectures to two classes of students, one, an element- 
ary, the other, a more advanced class; but the 
schemes of these lectures are first to be approved by 
the Committee on Education. The instruction of 
the private classes is ‘‘in a more detailed and per- 
sonal form than can be supplied by lectures.” 
Occasional lectures, besides these, are to be pro- 
vided from time to time. Students are advised to 
attend in the chamber of a barrister or pleader for 
studying the practice of the law. 

The board of examiners consists of six, and the 
subjects of examination are Jurisprudence, including 
International law, public and private, the Roman 
law, Constitutional law and Legal history, Common 
law, Equity, the law of Realand Personal property, 
and Criminal law, and no one shall receive a certifi- 
cate of fitness for call to the bar unless his examina- 
tion be satisfactory in Roman law, the law of real 
and personal property, and common law and equity. 
But if a student have a degree in law from any uni- 
versity, it may be accepted by the council as an 
equivalent to the other subjects, except common 
law and equity, the examinations are partly in 
writing and partly viva voce. Previous thereto, 
notice is given to the students as to the books and 
subjects upon which they are to be examined. 

Sundry other provisions are contained in these 
‘‘regulations,” which are rather matters of detail 
than essential parts of the system. The examina- 
tion which was to be held in October last, occu- 
pied three days, forenoons and afternoons, partly by 
printed questions and partly orally. The books used 
in constitutional law and legal history were Broom’s 
Constitutional Law, Hallam’s Middle Ages, chapter 
8, and Hallam’s Constitutional Law, but an exami- 
nation in two only of these was required, which was 
left to the option of the student. 

The subjects in equity were Trust and Partnership. 
In ‘‘ the law of real and personal property,” the sub- 
jects were the feudal law as adopted in England, and 
the statutory changes in it, estates, rights and inter- 
ests in real and personal property, and assurances 
and contracts concerning the same, mortmain, per- 
petuity or remoteness, conditions, easements, notice, 
election and satisfaction. In ‘‘common law” the 
subjects were the law of contract and mercantile law, 
the law of torts, the law of crimes, and the law of 
procedure and evidence, and the examination was 
‘*on general and elementary principles of law.” In 
jurisprudence, civil and international law, and 
Roman civil law, the book was Sander’s Institutes of 
Justinian. But at the Hilary examination, which is 
to come off in 1875, the decks upon the latter sub- 
jects are to be Institutes of Gaius and of Justinian, 
the first book of the Institutes of Justinian, illus- 
trated by corresponding portions of the Digest, Orto- 
lan’s history of Roman law, principles of jurispru- 





dence as developed by Bentham, Austin and Maine, 
Woolsey’s Elements of International Law, and Story’s 
Elements of Private International Law. 

This exhibit, certainly presents a most gratifying 
assurance that the English bar have begun a radical 
reform in the preparatory training of those who are, 
hereafter, to fill the places now occupied by the 
Benchers of the four Inns of Court. What changes 
are to be wrought in their relative rank and condi- 
tion by the revolution through which the courts of 
England have, of late, been passing, remains to be 
seen. But we suppose the same line of distinction 
between a stuff gown and a silk one, is still to mark 
the rank of precedence at the bar, and that no attor- 
ney would presume to commit the sacrilege of speak- 
ing aloud within the sacred precincts of the Queen’s 
Bench or Court of Common Pleas. One would as soon 
think of the Chief Justice appearing in court without 
his wig, as to conceive of a reform which should 
touch the actual or relative rank and dignity of an 
English barrister. The profession are to be con- 
gratulated upon these measures which contemplate 
an improvement in their ranks, and it would be 
pleasant to record, if such were the fact, that the 
public were as ready to extend a growing patronage 
to its members as they are emulous to merit it. 
This movement on the part of the English bar, it is 
to be hoped, will not be without its effect upon that 
of America. ‘Without any such organization as that 
of the Inns of Court to act upon the policy or status 
of the profession in the several States, so significant 
a testimony on their part in favor of a more thorough 
preparatory education on the part of those who are 
proposing to enter its ranks, can hardly fail to call 
for some measure of reform, in this respect, in the 
bars of the different States. As it now stands, the 
only training which we have, which answers to that 
required by these new regulations of the Inns of 
Court, is that which is to be had in some one of the 
numerous law schools scattered over the country, 
which, in fact, have no common standard or system, 
differing all the way from a curriculum of study of 
two years, with a careful and thorough examination 
to test the proficiency of the student to a residence 
for nine months, with the forms of initiation and 
graduation, under which one may claim admission 
to the rights and privileges of an adept in his pro- 
fession. 

If the profession hope or desire to keep pace with 
the advancement of science in other departments, 
they must avail themselves of whatever new methods 
are found useful and efficient in facilitating the at- 
tainment of the requisite qualities of success, as well 
as of the new discoveries which are being made in 
the elementary structure of law and government. 
The old method of studying mere formulas, and how 
to apply technical rules with mechanical accuracy, 
has now to be supplemented by liberal culture and 
the laying in of an ample store of general knowledge 
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as well as of sound and philosophic principles. In 
the struggle for excellence in all departments of 
science and education at the present day the law 
cannot afford to stand still, or to depend for the 
fitness of those who are to administer it, to chance 
and accident in the education on which they are to 
depend for success in the first stages of their pro- 
gress. A reform is needed and we look for its early 
accomplishment. 


PAROL EVIDENCE TO EXPLAIN THE CHAR- 
ACTER IN WHICH A NOTE IS SIGNED. 
The case of Campbell v. Tate, 7 Lans. 370, has 

excited a good deal of comment and criticism among 

the profession. The syllabus states that ‘‘ parol 
evidence that one of two joint makers of a note 
signed as surety is not competent.” The facts as 
stated in the opinion were, that the action was 
against Shearer and Tate as joint makers of a note; 

Tate alone defended, and he answered that ‘‘he 

signed the note as surety, and that this was known to 

the plaintiff, who neglected and refused to collect 
the note of the principal debtor, while he was sol- 
vent, although requested to do so by the defendant 

Tate; and that such principal debtor has become in- 

solvent and left the State. The judge upon the trial 


held that the answer contained no defense, and ex- 
cluded evidence offered to prove the facts therein 


contained.” The case seems imperfectly reported, 
for it does not show when the plaintiff required 
knowledge that Tate signed only as surety. If he 
knew this fact before he took the note, we think 
evidence of it was competent, and, consequently, that 
the syllabus of the case cannot be maintained as an 
unqualified proposition of law. The doctrine of the 
syllabus is certainly true as to a bona fide holder 
without notice (Hoge v. Lansing, 35 N. Y. 136), but 
if the plaintiff knew the fact in question when he 
took the note, he was not a bona fide holder without 
notice. It isa mere question of notice. The evi- 
dence offered is not offered to contradict the note, but 
to show that the holder is not dena side, and that his 
rights are subject to the equities between the parties. 

We suppose this has been uniformly and well ad- 
judged, in a number of cases, and in some among 
others, not referred to by the court in Campbell v. 

‘ate. 

In Artcher v. Douglass, 5 Denio, 509, commented 
on in the case under review, it certainly was held 
that sureties in a bond could show, by parol, the 
character in which they signed, and prove transac- 
tions between principal and creditor to discharge 
them, and that although the principal did not sign 
the bond, yet they were in fact sureties, and a new 
trial was granted because such evidence was re- 
jected. 

Among the cases cited and approved in Artcher v. 
Douglass, is Paine v. Packard, 13 Johns. 173, where 
it did not appear on the face of the note that the 





defendant signed as surety. The plea set up an 
agreement between the creditor and the principal 
debtor extending the time, etc., and a demurrer to 
the plea. The court say: ‘‘The averments and 
facts stated in the plea are not repugnant or contra- 
dictory to the terms of the note. The suit here is 
by the payee against the makers. The fact of Pack- 
ard having been surety only is fairly to be presumed 
to have been known to the plaintiff.” 

The latter case is approved by the Court of Errors 
in King v. Baldwin, 17 Johns. 384, and both seem 
to have been overlooked in Campbell v. Tate. The 
same doctrine is held in Niemcewicz v. Gahnr, 3 
Paige, 614, in respect to a mortgage signed by a 
wife in fact as surety for her husband although ap- 
parently as a principal, and this was affirmed by the 
Court of Errors in 11 Wend. 312. 

The same doctrine is recognized obiter in Barry v. 
Ransom, 12 N. Y. 462, and Chester v. Bank of 
Kingston, 16 N. Y. 336, and is directly adjudged in 
Grafton Bank v. Kent, 4N. H. 221, and, we be- 
lieve, in Ward v. Stout, 32 Ill. 399. 

We have not examined the English cases, in re- 
spect to which the court, in Campbell v. Tate, say 
that they ‘‘ are in conflict on the subject, and the 
balance of authority there is against the doctrine.” 

There may have been, in former times, some con- 
flict, as is said in Artcher v. Douglass, whether the 
surety could show the character in which he signed, 
in an action at law, but if that were the only diffi- 
culty, it is obviated by our present system. It is 
now well settled even that a deed absolute on its 
face may be shown by parol evidence to have been 
intended as a mortgage. 

In Campbell v. Tate no case was cited sustaining 
the doctrine of the syllabus, and we know of none. 
We therefore reiterate, that although this case may 
have been correctly decided upon the real facts, yet 
upon the facts as they appear in the report it is un- 
questionably wrong. 

The case of Campbell v. Tate was followed in Ben- 
jamin v. Arnold, 5 N. Y. 8. C. Rep. 54, by the 
General Term of the Fourth Department, and was 
evidently considered, by the latter court, as estab- 
lishing the doctrine of the syllabus in the former 
case, because in the latter case the defendants 
offered to prove that the plaintiff had notice, at the 
time she received the note, that they were only sure- 
ties, and this evidence was rejected expressly on the 
authority of Campbell v. Tate. The court, however, 
apparently do not agree with that case on principle, 
for they say, ‘‘at first blush the reception of such 
evidence would not seem to contradict the contract 
created by the note, which is nothing more than an 
absolute promise to pay the money, but to lay the 
foundation of a defense resting on equitable rules, 
wholly independent of the formal contract.” 

It is to be hoped that this question will be soon 
authoritatively settled by the Court of Appeals. 





THE ALBANY LAW JOURNAL. 


75 








RIPARIAN LANDS—BOUNDARY LINES—AC- 
CRETION. 


SUPREME COURT OF THE UNITED STATES. 


County oF Str. Cuarr, Purr. 1x Error, v. LOVINGS- 
TON, et al. 


Where the calls in a conveyance of land are for two cor- 
ners at, in, or on astream or its bank, and there is an 
intermediate line extending from one such corner to 
the other, the stream is the boundary, unless there is 
something which excludes the operation of this rule by 
showing that the intention of the parties was otherwise. 

Accretions to riparian lands were caused by obstructions 
placed in the river above. Held, that the land-owner 
was entitled to the accretion. Whether the accretion 
was caused by natural or artificial means is immaterial. 


ERRor to the Supreme Court of Illinois. The opin- 
ion states the case. 

Swayne, J.— This is an action of ejectment brought 
by the plaintiff in error to recover a tract of land in St. 
Clair county, Illinois, described as follows: ‘‘ Bounded 
on the north by the southern line of the first ferry di- 
vision of the city of East St. Louis; on the east by 
the west line of survey No. 579; on the west by the low- 
water mark of the Mississippi river; on the south by 
the south line of survey 579 extended to low-water 
mark of the Mississippi river.’’ 

The suit was brought originally in the circuit court 
of St. Clair county. The plaintiff there recovered. 
The defendants removed the case by appeal to the Su- 
preme Court of the State. That court reversed the 
judgment and remanded the cause for further proceed- 
ings. It was retried in the lower court, the parties 
waiving the intervention of a jury. Judgment was 
given for the defendants. A motion was made for a 
new trial and overruled. The plaintiff excepted. The 
bill of exceptions embodies all the evidence given on 
both sides. The plaintiff appealed to the Supreme 
Court of the State, where the judgment was affirmed. 
The.case has been brought here for review. 

The plaintiff in error claims title under the acts of 
congress of July 15, 1874, ch. 301, 16 Stat., 364; the act 
of February 18, 1871, ch. 58, 17 Stat., 416; the act of Sep- 
tember 28, 1850, ch. 84, 9 Stat., 519; and, under the acts 
of the legislature of Illinois of the 22d of June, 1852; of 
the 12th of February, 1853; of March 4, 1854; of Febru- 
ary 18, 1859, and of March 11, 1869. 

The defendants in error insist that the premises in 
controversy are a part of survey No. 579, and if not, 
that they are a part of survey No. 786, and claim title 
to those surveys under two patents —one to Jarrot, of 
the Ist of May, 1848, for survey 579, and the other to 
Cordaire, of the 31st of May, 1848, for survey 786. The 
survey last mentioned is represented in the patent to 
include surveys Nos. 579, 624, and 766, and the grant is 
made subject to the claims of those surveys. 

The act of congress of July 15, 1870, declares: 

‘That the title of the United States to all lots, out- 
lots, tracts, pieces, parcels, and strips of land in St. 
Clair county, State of Illinois, lying and situate out- 
side of the United States surveys as noted in the field- 
notes of the United States surveyors, and on the Mis- 
sissippi river near surveys seven hundred and sixty- 
six, six hundred and twenty-four, and five hundred 
and seventy-nine; and near and adjacent to fractional 
sections one, two, eleven, and twelve; township one 
north, range*ten west, third principal meridian, be, 
and the same is hereby, confirmed and granted to said 
St. Clair county, in said State; Provided, that nothing 
herein shall apply to the ancient French commons in 
said county.”’ 





We shall lay out of view the question raised by the 
counsel for the defendants in error, whether it was 
the intention of congress in the several acts referred 
to, to grant any lands which had not been already sur- 
veyed and platted under the authority of the United 
States. We have not found it necessary to consider 
that proposition. We shall assume for the purposes of 
this opinion that all the title which could be passed by 
Congress and the State was and is vested in the plain- 
tiff in error. 

It is not denied that a valid title to surveys 579 and 
786 is vested in the Wiggins Ferry Company. Lovings- 
ton is their lessee. The tract in dispute is alluvial land 
formed by the waters of the Mississippi river. The 
defendants in error allege that surveys 579 and 786 were 
bounded originally by the river, and that the addition 
made by accretion belongs to the owners of those sur- 
veys by virtue of their riparian rights. 

It is contended upon the other side that the west 
boundary of both surveys is the same; that their west 
line is the east line of the plaintiff in error; that their 
west boundary is a line originally established irrespec- 
tive of the river line; that the surveys never extended 
to the river; that hence the alluvion is no part of 
either survey, and that the plaintiff in error, as their 
grantee, owns the land from the west line, as so 
originally established, to the present water-line, em- 
bracing the entire alluvial tract in question; and fur- 
ther, that if the surveys, or either of them, did, as is 
insisted by the defendants in error, originally extend 
to the river, the accretion belonged to the United 
States and not to the owners of surveys, and that such 
title of the United States is vested in the plaintiff in 
error. , 

Two questions are thus presented for our determi- 
nation: 

One is, whether the river line was the original west 
boundary of the surveys, or either of them? 

The other, if this inquiry be answered in the affirm- 
ative, is, to whom the accretion belongs. : 

The first is a mixed question of law and fact. The 
second is a question of law. 

Before entering upon the examination of the first of 
these questions it may be well to advert to a few of 
the leading authorities opposite to this phase of the 
case. It isa universal rule that course and distance 
yield to natural and ascertained objects. Preston’s 
heirs v. Bowmar, 6 Wheat. 580. A call for a natural 
object, as a river, a spring, oreven a marked line, will 
control both course and distance. Newsom v. Prior’s 
lessee, 7 Wheat. 7. Artificial and natural objects 
called for, have the same effect. Barclay et al, v. 
Howell's lessee, 6 Pet. 499; Baxter v. Evett’s lessee, 7 
Monroe, 333. In a case of doubtful construction, the 
claim of the party in actual possession ought to be 
maintained, especially where it has been upheld by 
the decision of the State tribunals. Preston’s heirs v. 
Bowmar, supra. A patent called ‘“‘to begin on the 
Ohio river, and then for certain courses and distances, 
without any courses or marked lines, to the mouth of 
the Kennikek, and then certain courses and distances, 
without any corners or marked lines, to a stake in the 
Ohio river.”’ If theriver was the boundary, the land 
in controversy was within the patent. If the courses 
and distances prevailed, the patent did not affect it. 
The court said “it is our opinion that the river is the 
boundary.” It was added—‘ two of the calls are on 
the river.” There are no intermediate marked lines or 
corners. The general description is “to lie on the 
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Ohio.’ These facts alone would not leave room for 
any other construction of the patent.” Bruce v. Tay- 
lor, 2 J.J. Marshal, 160. This case is very instructive, 
and contains much additional argument in support of 
the view expressed. Cockrell v. McQuinn, 4 Monroe, 
62, is to the same effect. In the latter case the court 
said: ‘* None will pretend that the legal construction 
of a patent is not a matter proper for the decision of 
the court whose province it is to decide all questions 
of law.” In Bruce v. Morgan, 1 B. Monroe, 26, the 
rule laid down in Bruce v. Taylor, swpra, was reaf- 
firmed. Where a survey and patent show a river to be 
one of the boundaries of the tract, it isa legal deduc- 
tion that there is no vacant land left for appropriation 
between the river and the river boundary of such 
tract. Churchill v. Gundy, 5 Dana, 100. Where a deed 
calls for a corner standing on the bank of a creek, 
**thence down said creek with the meanders thereof,” 
the boundary is low-water mark. McCullock’s Lessee 
v. Aten, 2 Ohio, 309. See, also, Handley’s Lessee v. 
Anthony, 5 Wheat. 380. Where a deed calls for an ob- 
ject on the bank of astream, ‘‘thence south, thence 
east, thence north to the bank of the stream, and with 
the course of the bank to the place of beginning,’’ the 
stream at low-water mark is the boundary. Lamb v. 
Rickets, 11 Ohio, 311. Where the line around the land 
was described as “running to a stake at the river, 
thence on the river N. 6 deg. 40 min. 23 perches, thence 
N. 39 deg. 50 min., W. 33 perches, thence N. 20 deg. 
20 min. 35 perches and 8 links to a stake by the river,” 
it was held that this description made the river a 
boundary. Rix v. Johnson, 5 N. H. 520. 

Where premises above tide-water are described as 
bounded by a monument standing on the bank of the 
river, and a course is given as running from it down 
the river as it winds and turns to another monument, 
the grantee takes usque filum aque, unless the river 
be expressly excluded from the grant by the terms of 
the deed. Luce v. Carley, 24 Wend. 451. 

The eastern line of the city of St. Louis, as it was in- 
corporated in 1807, is as follows: “From the Sugar 
Loaf East to the Mississippi, from thence by the Mis- 
sissippi to the place first mentioned.’’ This court held 
that the call made the city a riparian proprietor upon 
the river. It was said in this connection that ‘‘ many 
authorities resting on adjudged cases have been ad- 
duced to us in the printed argument, presented by the 
counsel for the defendant in error, to show that, from 
the days of Sir Matthew Hale to the present time, all 
grants of land, bounded on fresh-water rivers, where 
the expressions designating the water line are general, 
confer proprietorship on the grantee to the middle of 
the stream, and entitle him to the accretions. We think 
this, as a general rule, tou well settled, as part of the 
English and American law of real property, to be open 
to discussion.’’ Jones v. Soulard, 24 How. 44. See 
also Schumier v. St. Paul, 10 Min. 830, and Shelton et al. 
v. Maupin, 16 Mo. 121. 

It may be considered a canon in American jurispru- 
dence, that where the calls in a conveyance of land, 
are for two corners at, in, or on a stream or its bank, 
and there is an intermediate line extending from one 
such corner to the other, the stream is the boundary, 
unless there is something which excludes the opera- 
tion of this rule by showing that the intention of the 
parties was otherwise. Whether in the present case 
the limit of the land was low water, or the middle 
thread of the river, is a question which des not arise, 
and to which we have given no consideration. 





The 


point was considered in Railroad v. Schurmier,7 Wall. 
287. 

Survey 579 is the elder one. Its calls are: ‘‘ Begin- 
ning on the bank of the Mississippi river opposite to St. 
Louis, from which the lower window in the U. 8. 
storehouse in St. Louis bears N. 70% W.; thence 8.5 
west, 160 poles to point in the river from which a syca- 
more 20 inches in diameter bears S. 85 E., 250 links; 
thence S. 85 E., 130 poles (at 30 poles a slash) to a point; 
thence N. 15 W. 170 poles to a forked elm on the bank 
of Cahokia creek; thence N. 85 W. 70 poles to the 
beginning.”’ It will be observed that the beginning 
corner is on the bank of the river. The second corner 
is apoint in the river. The line between them is a 
straight one. Where the course as described would 
have fixed the line does not appear. There was an ob- 
vious benefit in having the entire front of the land ex- 
tend to the water’s edge. There was no previous sur- 
vey or ownership by another to prevent this from be- 
ing done. No sensible reason can be imagined for 
having the two corners on the river, and the interme- 
diate line deflect from it. Under the circumstances we 
cannot doubt that the river was intended to be made, 
and was made, the west line of the survey. In the 
light of the facts such is our construction of the calls 
of the survey, and we give them that effect. 

The calls of survey No. 786, as respects this subject, 
are: *“* Thence N. 85 deg. W. 174 poles, to a post on the 
bank of the Mississlppi river, from which, thence N. 
5 deg. E., up the Mississippi river and binding therewith 
(passing the south-westerly corner of Nicholas Jar- 
rot’s survey, No. 579, claim No. 99, at 6 poles), 551 
poles and 10 links, to a post north-westerly corner of 
Nicholas Jarrot’s survey, No. —, claim No. 100, from 
which a sycamore 35 inches dia. bears S. 21 deg. W. 29 
links; thence 8. 8 deg. E. with the upper line of the 
last-mentioned survey 88 poles to the beginning.”’ 

Here the calls as to the river are more explicit than 
in survey No. 579. 

The language, ‘“‘ up the Mississippi river and binding 
thereon,” leaves no room for doubt. Discussion is un- 
necessary. It could not make the result clearer. The 
river must be held to have been the west boundary of 
this survey also. In reaching these views we pervert 
no principle of law or justice. Our conclusions are 
sustained by authority and reason. 

This brings us to the consideration of the second ques- 
tion. 

It is insisted by the learned counsel for the plaintiff 
in error that the accretion was caused wholly by ob- 
structions placed in the river above, and that hence 
the rules upon the subject of alluvion do not apply. 
If the fact be so, the consequences do not follow. 
There is no warrant for the proposition. The proxi- 
mate cause was the deposits made by the water. The 
law looks no further. Whether the flow of the water 
was natural, or effected by artificial means, is imma- 
terial. Halsey v. McCormick 18 N. Y. 150; 3 Wash. 
on Real Prop. 48. 

The law in cases of alluvion is well settled. In the 
Institutes of Justinian it is said: ‘*‘ Moreover the allu- 
vial soil added by a river to your land becomes yours 
by the law of nations. Alluvion is an imperceptible 
increase, and that is added by alluvion, which is added 
so gradually that no one can perceive how much is 
added at any one moment of time.’’ Lib. II, tit. I, 
§20. The surveys here in question were not within 
the category of the agri limitati of the civil law. 
The latter were lands belonging to the State by right 
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of cenquest and granted or sold in plats. The increase 
by alluvion in such cases did not belong to the owner 
of the adjoining plat. D. XLI, 1, 16; Sanders’ Inst. 
177. See also Morgan v. Livingston, 6 Mart. (La.) 251. 

The Code Napoleon declares: ‘‘ Accumulations and 
increase of mud formed successivély and impercepti- 
bly on the soil bordering on a river or other stream is 
denominated ‘alluvion.’ Alluvion is for the benefit 
of the proprietor of the shore, whether in respect of a 
river, a navigable stream, or one admitting floats or 
not; on the condition, in the first place, of leaving a 
landing place or towing-path conformably to regula- 
tions.”” Book II of Property, etc., $ 556. 

Such was the law of France before the Code Napo- 
leon was adopted. 4 Nouv. Diction. de Brillon, 278; 
Morgan v. Livingston et al., 6 Martin, 243. 

And such was the law of Spain. Parted. III, tit. 
XXVIII, Law 26. 

Blackstone thus lays down the rule of the common 
law: ‘‘ And as to lands gained from the sea, either by 
alluvion, by the washing up of land and earth, so as in 
time to make terra firma, or by dereliction, as when 
the sea shrinks below the usual water-marks; in these 
cases the law is held to be that if the gain be by little 
and little, by small and imperceptible degrees, it shall 
go to the owner of the land adjoining. For de minimis 
non curat lex; and beside, these owners being often 
losers by the breaking in of the sea, or at charges to 
keep it out, this possible gain is, therefore, a reciprocal 
consideration for such possible charge or loss. But if 
the alluvion be sudden or considerable, in this case it 
belongs to the king; for, as the king is lord of the sea, 
and so owner of the soil while it is covered with water, 
it is but reasonable he should have the soil when the 
water has left it dry.’”’ 2 Com. 262. See also Wool- 
wich’s Law of Waters, 34; and Shultes’ Aquatic 
Rights, 116. 

Blackstone takes his definition from Bracton, lib. 2, 
cap. 2. Bracton was a judge in the reign of Henry 
III, and the greatest authority of his time. Hale, in 
his De Jure Maris, says Bracton followed the civil 
law. Hale himself shows the great antiquity of the 
rule in the English law. De Jure Maris, 1st part, ch. 6. 
See also The-King v. Lord Yarborough, 1 Dow & Clark, 
App. C. 187. 

Chancellor Kent, the American commentator, re- 
cognizes the rule as it is laid down by the English 
authorities referred to. 3 Kent’s Com., 428 By the 
American Revolution the people of each state, in their 
sovereign character, acquired the absolute right to all 
their navigable waters and the soil underthem. Martin 
v. Waddle, 16 Pet., 307: Russel v. The Jersey Co., 15 
How., 426. The shores of navigable waters and the soil 
under them were not granted by the Constitution to 
the United States, but were reserved to the States 
respectively. And new States have the same rights of 
sovereignty and jurisdiction over this subject as the 
original ones. Pollard’s Lessee v. Hagan et al., 3 How. 
312; Pollard v. Kibbe,9 How. 471; Hallet v. Bute, 13 
How. 25; Withers v. Buckley, 20 How. 84. 

The question here under consideration is not a new 
one in this court. In New Orleans v.The United States, 
10 Pet. 662, it was said: ‘‘The question is well settled 
at common law that the person whose land is bounded 
by a stream of water which changes its course gradu- 
ally by alluvial formations, shall still hold the same 
boundary, including the accumulated soil. No other 
rule can be applied on just principles. Every proprie- 
tor whose land is thus bounded is subject to loss by 





the same means which may add to his territory, and 
as he is without remedy for his loss in this way he can- 
not be held accountable for his gain.” 

To the same effect are Saulett v. Shepherd, 4 Wall. 502, 
and Schools v. Risley, 10 Wall. 110. 

In the light of the authorities alluvion may be de- 
fined as an addition to riparian land, gradually and 
imperceptibly made by the water to which the land is 
contiguous. I[t is different from reliction, and is the 
opposite of avulsion. The test as to what is gradual 
and imperceptible in the sense of the rule is, that 
though the witnesses may see from time to time that 
progress has been made, they could not perceive it 
while the process was going on. Whether it is the ef- 
fect of natural or artificial causes makes no difference. 
The result as to the ownership in either case is the 
same. The riparian right to future alluvion is a vested 
right. 1t is an inherent and essential attribute of the 
original property. The title to the increment rests in 
the law of nature. It is the same with that of the 
owner of a tree to its fruits, and of the owner of flocks 
and herds to their natural increase. The right is a 
natural, not a civilone. The maxim “ qué sentit onus 
debet sentire commodum”’ lies at its foundation. The 
owner takes the chances of injury and of benefit 
arising from the situation of the property. If there 
be a graduul loss he must bear it; if a gradual gain, it 
is his. The principle applies alike to streams that do, 
and to those that do not overflow their banks, and 
where dykes and other defenses are, and where they 
are not, necessary to keep the water within its proper 
limits. 3 Wash. on Real Prop. 48; Municipality No. 2 
v. Orleans Cotton Press, 18 La. 122. In England 
the rule which is applied to gradual accretions on 
the shores of fresh waters is applied also to such accre- 
tions on the shores of the sea. The King v. Lord Yar- 
borough, 3 Dow & Clark’s Ap. Cas. 178. 

We may well hold that the adjudications of this 
court to which we have referred are decisive of the 
case before us. They are binding upon us as author- 
ity. We are of the opinion that the United States 
never had any title to the premises in controversy,and 
that nothing passed by the several acts of Congress 
and of the Legislature of Illinois, relied upon by the 
plaintiff in error. 

The judgment of the Supreme Court of Illinois is 
affirmed. 

Judgment affirmed. 

——————>———_———. 
COURT OF APPEALS ABSTRACT. 
ACCOUNTS. 

1. Auditing board: municipal corporation.— This is 
an appeal from an order of the General Term of the 
court of common pleas for the city and county of 
New York, affirming an order of the Special Term 
awarding to the relator a peremptory mandamus, di- 
recting defendant to draw his warrant to the order of 
the relator for the amount of an account for services 
rendered by the relator. It appeared that the account 
was a county charge and was duly audited and allowed 
by the board of supervisors, and a certified copy 
of the resolution auditing and allowing the claim 
attached to the original bill was delivered to and left 
with the comptroller, who refused to take any action 
whatever in relation thereto. The only cause shown 
on the part of defendant for the refusal was by 
the affidavit of the auditor of accounts in the 
finance department, that the relator’s claim had 
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never been audited and allowed by him, and that 
the services performed were nvt reasonably worth 
more than half the sum charged. Held, that neither 
the act of 1857, “‘relating to the board of supervisors 
of the county of New York,” (§6 ch. 590 laws 1857); 
nor the act of 1870, “in relation to supervisors of the 
county of New York (§6 ch. 190 laws 1870), abrogated 
as to the county of New York; the provisions of the 
Revised Statutes (1 R. S., 367, § 4, sub. 2), authorizing 
the board of supervisors of each county of the State 
to examine, settle and allow all accounts chargeable 
against such county, nor did they give a power of super- 
vision over, or review of the action of the board of said 
county, in reference to the auditing and allowance of 
such an account, to the finance department of the 
city. The powers, given by said acts to the comp- 
troller and auditor in that regard, were limited to an 
examination, allowance and approval of the vouchers. 
People, ex rel. Qutwater v. Green, Comptroller. Opinion 
by Johnson, J. 

2. Same.— The relator moved for writs of mandamus 
to compel the gomptroller to issue his warrant for the 
payment of certain accounts against the county of New 
York, which accounts had been audited and allowed 
by the board of supervisors. It was held in the court 
below that the relator was not entitled to the relief 
sought, because he had not demanded and obtained an 
examination and allowance of his vouchers from the 
auditor. Held, that under the provisions of the act of 
1870, ‘*in relation to supervisors of the county of New 
York ”’ (§ 6 ch. 190, laws 1870), declaring that ‘‘all mon- 
eys drawn from the treasury by authority of the board 
of supervisors shall be, upon vouchers for the expendi- 
tures thereof, examined and allowed by the auditor 
and approved by the comptroller,” the comptroller can- 
not be compelled by mandamus to issue his warrant 
for the payment of an account audited and allowed by 
said board until the auditor has examined and allowed 
the vouchers. People ex rel. Brown, v. Green, Comp- 
troller, etc. Opinion by Johnson, J. 


AGENCY. 


Bond of indemnity: partnership.—This action was 
brought upon a bond of indemnity, executed by de- 
fendant to plaintiff. The bond recited that F. had 
been appointed general agent by the plaintiffs, to sell 
sewing machines, and was conditioned that F. should 
account for and pay over the proceeds of sales, etc., as 
agreed. Plaintiff sought to recover a balance claimed 
to be due for machines delivered and sold. It appeared 
that F. after his appointment as agent formed a co- 
partnership, of which plaintiffs were aware, and the 
machines were delivered at the place of business 
of the firm, but were all delivered on the order 
of F. and charged to his individual account. Held, 
that the relations of F. with his principals were not 
changed by the agencies or means employed by him in 
selling the machines, so long as the dealings of the 
principals were confined to him, and that delivering 
the goods by plaintiffs at the place of business of the 
firm was not sufficient to show that they had changed, 
or intended to change, their relations with F., as they 
could not have based a refusal to deliver upon the 
ground that he had formed a copartnership: and that 
defendant was liable. Palmer v. Bagg. Opinion by 
Church, Ch., J. 

BILLS AND NOTES. 

Fraud.—This action was brought to recover the 

amount of two certified checks which plaintiffs loaned 
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to G. & Co., who deposited them with defendant in the 
ordinary course of business, for collection. It appeared 
that G. & Co. had obtained the check by fraud. The 
checks were paid on presentation, and the amount, 
with other deposits, was subsequently checked out, 
save a small balance, a portion being applied to pay a 
loan by defendant to the depositor, the former there- 
upon surrendering collaterals received by it for the 
loan. Held, that plaintiffs were entitled to be pro- 
tected to the extent of their interest; that as no ques- 
tion was made below in respect to the balance remain- 
ing, it could not be availed of here. 

Where an innocent party receives, in the ordinary 
course of business, money obtained by fraud, in the 
absence of trust or agency, it can only be followed to 
the extent of the interest remaining in the party com- 
mitting the fraud. Jt seems that it is immaterial 
whether it has been paid upon a new consideration 
or for an existing debt; in either case the right 
thereto of the person defrauded is gone. Justh et al. v. 
Nat. Bk. of Commonwealth. Opinion by Johnson, J. 


MORTGAGE. 


Judgment: death of mortgagor.—This action was 
brought to revive a judgment of foreclosure and sale, 
and for leave to enforce the same. The original ac- 
tion was against D. and wife, the mortgagors, who 
died intestate, and the defendants in this action are 
their children and heirs at law. The judgment did not 
contain a provision for any deficiency. Held, that 
the death of the mortgagors did not prevent the ex- 
ecution of the judgment, and an application to revive it 
was unnecessary; that all persons claiming any in- 
terest in the lands under the mortgagors were bound 
by the judgment, and it is to be enforced only by a 
sale of that interest. Hays et al. v. Thomas, impl’d, 
etc. Opinion by Rapallo, J. 

RAILROAD. 

1. Directors.— This was an action brought to restrain 
defendant from constructing or erecting on cer- 
tain premises in the city of Buffalo its railroad and 
trestle work, or from entering upon said premises or 
interfering with plaintiff's use and enjoyment thereof. 
It appeared that defendant had built trestle work and 
laid tracks for its road upon certain premises owned 
by the city of Buffalo; at that time C., M. and plain- 
tiff were directors of defendant. The company em- 
ployed C. to procure rights of way for its road. A 
lease of the premises was taken by C. and M. from the 
city. Defendant built the trestle work and track with 
their knowledge and consent, and operated its road 
and used the trestle work for about two years undis- 
turbed. C. and M. then assigned their lease to plain- 
tiff, who demanded rent of defendant, and upon its re- 
fusal to pay, tore up the tracks and destroyed the 
trestle work. The relief sought was refused by the 
court below, and plaintiff was directed to surrender up 
the tracks, road-bed, trestle work and premises and be 
perpetually restrained from interfering therewith. 
Held, no error, that plaintiff and his assignors acting in 
a judiciary capacity as directors for defendant, could 
acquire no interest adverse to their lands needed for 
its road-bed; that the lease accrued to its benefit, and 
that, under the Code, the affirmative relief granted to 
defendant in this action. Blake v. Buffalo Creek FR 
R. Co. Opinion by Rapallo, J. 

2. Stock: town.— This action was brought by plain- 
tiff as supervisor, to compel defendants, railroad com- 
missioners of the town of Westford, Otsego county, to 
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account for and pay over moneys received by them, as 
such commissioners, on the sale of certain railroad 
stock of the town. The court below found, that de- 
fendants, as commissioners of the town sold and de- 
livered the stock, nominally at par, but actually re- 
ceived for it $34,000; $30,000 as the par value of the 
stock, and $2,000 each as an inducement to the sale. 
They accounted to the board of town auditors for only 
$30,000 of the money, and each of them converted and 
appropriated to his own use the sum of $2,000, thus re- 
ceived on account of the stock. That during the year 
1870, plaintiff was supervisor of the town, and that in 
1871, one Bissell was elected his successor and duly qual- 
ified, and that no order had been made substituting 
said Bissell as supervisor in thisaction. The court held 
as conclusions of law, that defendants were trustees of 
the stock for the benefit of the town and it was en- 
titled to all that defendants received ; and that plaintiff 
was entitled to recover the amount retained with 
interest. Held, no error; and that under the act to 
extend the time for the completion of the A. & 8. R. 
R. Co. (§ 8 ch. 747, laws of 1867), the action was properly 
brought by plaintiff in his own name as supervisor, and 
no order of substitution of his succession was neces- 
sary. Griggs, supr., etc., v. Griggs et al., comrs. Opin- 
ion by Rapallo, J. 
SEDUCTION. 

Action by mother of seduced daughter.— This was an 
action brought to recover damages for the seduction 
by defendant of plaintiff’s daughter, who, at the time 
of the seduction, was eighteen years old, and in the 
employ of defendant’s father, under an agreement 
made between plaintiff and the employer by which 
the wages were to be paid to the daughter, her father 
was dead. The daughter became pregnant and re- 
turned to plaintiff’s house, who cared and provided for 
her during her confinement. Aeld, that plaintiff could 
maintain an action against defendant for the injury. 
(Allen and Folger, JJ., dissenting.) 

Also held, that under the provisions of the statute 
making a mother liable for the support of an indigent 
child (1 R.S. 614, § 1.), such an action is maintain- 
able aside from the ground of loss of service, where, 
prior to the seduction, the daughter was able to earn 
her own support, but in consequence thereof become 
unable so to do, and the burden of providing and car- 
ing for her is thrown upon the mother, as in such case 
the wrongful act of the defendant results in a direct 
pecuniary injury to the plaintiff. (Allen and Folger, 
JJ., dissenting.) 

A mother after the death of the father is entitled to 
the custody and control and the services of her chil- 
dren during their minority. (Allen and Folger, JJ. 
dissenting.) Furman v. Van Size. Opinions by Gro- 
ver and Allen, JJ. 


SPECIFIC PERFORMANCE. 


Legal remedy.— This action was brought to enforce 
the specific performance of certain covenants, con- 
tained in a lease, to repair damages caused by fire. 
Plaintiffs held the lease as assignors. The complaint 
set forth plaintiffs’ rights under the agreement, and 
the failure of defendant to perform. Upon the trial 
evidence was given showing the value of plaintiffs’ in- 
terest in case of prompt repairs. The trial court found 
the facts not to be such as to authorize the granting of 
the relief demanded, and gave judgment that the lease 
should be canceled, and that plaintiffs should recover 
the value of their interest upon the basis of the repairs 





having been made in a reasonable time. Held, that 
when the court below found that plaintiffs were not 
entitled to the equitable relief demanded the case as 
an action in equity terminated; that it was imma- 
terial to adjudge the lease canceled as this was a neces- 
sary result of plaintiffs’ recovery of their damages; 
but that, as under § 167 of the Code, plaintiffs could 
unite legal and equitable causes of action arising out 
of the same transaction, and, although, while the com- 
plaint set forth the agreeement to repair and the 
neglect to perform, still it failed to state other facts 
essential to the plaintiffs’ right to recover damages, and 
so the complaint might have been properly regarded 
as setting out an equitable cause of action only, and 
upon failing to establish it, it might have been prop- 
erly dismissed, yet, as the court. had power to allow 
the pleadings to be so amended that a legal remedy 
might be had, and. as the statute of limitations might 
bar another action, it was proper to give plaintiffs an 
opportunity to obtain a legal remedy in this action by 
appropriate amendments, giving defendant a right of 
trial by jury. The judgment, therefore, should be 
reversed, and a new trial granted. Peck et al. v. Alli- 
son. Opinion by Grover, J. 
—_—___g 
CHARLES AUSTIN. 

The following is relate* >f Mr. Charles Austin, the 
eminent English parliamentary lawyer, recently de- 
ceased: Mr. Charles Austin was the younger brother 
of Mr. John Austin, whose work on the province of 
jurisprudence has, since his death, obtained a degree 
of fame and influence which it never acquired in its 
author’s lifetime. The two brothers had (as brothers 
usually have) much in common and many points of 
strong contrast. They were two of the very ablest 
men of the age in which they lived. The elder broth- 
er’s book shows sufficiently the character of his intel- 
lect, and upon the few persons who knew him well his 
conversation made an even deeper impression than his 
book. In gravity, force and accuracy of thought he 
equalled, if he did not exceed, the writers with whom 
it is natural to compare him, such as James and John 
Mill. The whole tone of his mind, his moral sympa- 
thies, and his religious feelings, were infinitely graver, 
deeper, and more manly than theirs. He was, how- 
ever, languid, low-spirited, and constitutionally indo- 
lent, and the results of his thought and labor are in 
consequence not great, and are instructive to compara- 
tively few. He led the simplest and quietest of lives 
in a small cottage at Weybridge. ‘‘I ought to have 
been a schoolman. In these days no life would suit me 
so well as that of a German professor,”’ was his ac- 
count of himself to an old friend. 

Mr. Charles Austin had probably as powerful a mind 
as his brother, and as much aptitude for abstract specu- 
lation; but he was of a totally different temperament. 
Accounts of his militant radicalism and his brilliancy 
in discussion are to be found in the autobiography of 
Mr. John Mill and in Mr. Greville’s memoirs. He was 
one of the eager band of reformers whu, when George 
IV. was king, thought that they had discovered the 
great secret by which every thing might be set right, 
and who declared war against all existing institutions, 
in a mild constitutional fashion. The war was never 
avery bitter one, and as time went on most of the 
soldiers took service in the camp which they were to 
have attacked. Charles Austin in particular might be 
described as the Demas of Benthamism, who forsook 
it, ‘Shaving loved this present world.”’ A somewhat 
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cynical critic, who, however, was neither unfriendly 
nor quite unsympathising, observed upon him and his 
brother: “ They were both very clever fellows. Charles 
was much the cleverest. John served God, and 
Charles served the devil and made much the best bar- 
gain of the two.” “Serving the devil’’ was a more 
picturesque than exact manner of describing the fact 
that Charles Austin got into practice at the parlia- 
mentary bar when that singular profession was in its 
palmiest condition, and that his marvellous gifts as an 
advocate gave him a positiof there the like of which 
was never attained by any other man in any branch of 
the profession. His incomein the year 1847 — the great 
railway year — was something fabulous, nor do we ven- 
ture to state the sums which we have heard mentioned. 
His reputation was so great that he received many 
briefs merely in order to prevent his appearance on the 
other side, and this no doubt is the origin of the story 
(mythical or not) of his being met riding in Hyde Park 
on one of the busiest days in the session. ‘“ What in 
the world are you doing here, Austin?” ‘Iam doing 
equal justice to all my clients.”” What Bentham in 
heaven can have thought of his distinguished disciple 
it is difficult toimagine. Probably he reflected that as 
such fees were going it was as well that they should go 
to a Benthamite. 

In 1848, and in the forty-ninth year of his age, Mr. 
Austin retired from practice, having bought the estate 
in Suffolk where he died. He was in the full vigor of 
his life and in the very prime of his powers. He had 
a well-deserved reputation as the most successful ad- 
vocate of his age with the doubtful exception of Fol- 
lett. He was a man of most brilliant talents of all 
plish ts, and from the 


kinds, and of varied 
day of his retirement to the day of his death, being 
twenty-six working years, his most important avoca- 
tion, as far as the public knowns, was presiding at the 
quarter sessions for East Suffolk. 

—————— 





RECENT AMERICAN DECISIONS. 
CRIMINAL LAW. 

Rape: evidence.— On the trial of an indictment for 
rape, the State called the prosecuting witness, who tes- 
tified to the commission of the alleged crime, and af- 
terward called another witness, who testified in cor- 
roboration of the prosecutrix, that soon after the of- 
fense was alleged to have been committed, the prose- 
cutrix made complaint thereof in his presence. Held, 
that it was error to exclude, on the cross-examination 
of the last-named witness, testimony tending to show 
that, between the time the offense was alleged to have 
been committed and the time such complaint was 
made, the prosecutrix had been informed that the act 
of sexual intercourse, constituting the alleged crime, 
had been witnessed by other persons. McFarland v. 
Ohio, 24 Ohio St. 329. 

LETTING ON SHARES. 

1. Construction of contract.— A and B entered into a 
contract by which A “leased, demised and, to farm, let” 
to B a farm for three years, and B agreed to furnish all 
the labor necessary for its cultivation; each party to 
furnish half of all the necessary stock and tools, and 
two tons of plaster annually ; ‘‘the net proceeds, income 
and increase of the farm” to be annually divided 
equally between them. Held, that the contract was 
neither strictly a lease, nor a hiring of labor, but was 
of a mixed nature, and that the products of the farm 
were the joint property of the parties. Somers v. Joyce. 
10 Conn. 592. 








2. Partnership.— And held, that the joint accounts 
between the parties were to be settled as partnership 
accounts are settled and the property treated like 
partnership property. Ib. 

LIFE INSURANCE. 

1. Wil: effect on proceeds.—A testator had insured 
the life of his wife for his own benefit, with a provision 
that if he died before her the insurance money sliould 
be paid to their children. He died before her, leaving 
no children, and by his will gave her ‘“‘all the residue 
of his estate, both real and personal, in whatever it 
might consist or wherever situated, to be hers without 
restraint and absolutely.’’ Held (1), that upon the 
death of the wife the insurance money became payable 
to his executor, as assets of his estate; (2), that the 
testator’s interest in the policy passed to the wife in 
her life time by the residuary clause of the will, and, 
after her death, to her representatives. Keller v. Gay- 
lor, 40 Conn. 343. 

2. The fact that after the testator’s death a posthum- 
ous child might be born who would be entitled to the in- 
surance money, and that thus no certain interest could 
vest in his executor until that contingency was passed, 
did not prevent the will operating upon the interest. 
The testator had at his death a vested interest subject 
to be divested by the birth of a child. Ib. 

3. Had the testator died intestate the policy would 
have passed to the administrator as assets; and as a 
general rule whatever would thus pass is devisable. Ib. 


RAILROAD COMPANY. 


1. Regulations.—Considering it is a question of law, 
this court regards as eminently proper and reasonable 
a regulation of the defendants company by which one 
car on each passenger train is set apart, primarily, for 
the use of women, and men traveling with them. 
Bass v. Railway Co. (Sup. Ct.), Wis., 1874. 

2. Ladies’ car.—There was evidence tending to show 
that plaintiff, being a passenger on defendant’s train, 
to which a ladies’ car was attached, was. with other 
male passengers, left by the officers of the train with- 
out a seat, there being no unoccupied seats except in 
the ladies’ car (and in the smoking car, where he was 
not bound to remain); and that he and the others 
stood for some time in the ordinary passenger cars, 
without attention from the officers of the train. 
Held, that upon these facts, in the absence of any 
special excuse for the neglect, the officers were guilty 
of a breach of duty to such passengers. Ib. 

There was evidence that plaintiff then went to the 
ladies’ car for a seat; that he found the door at first 
locked ; but that, on its being unlocked by a brakeman, 
he entered, or attempted to enter, the car. The evi- 
dence is conflicting as to whether he entered the car 
peaceably, and without being forbidden, or was for- 
bidden, and attempted to enter forcibly. In either case 
he was forcibly driven upon the platform while the train 
was crossing a river, where a fall from the plat- 
form would probably have proved fatal. Held (1), 
that if plaintiff entered the car peaceably, such en- 
trance not being either barred or forbidden by the 
officers, this must be regarded under all the circum- 
stances, as equivalent to a license to him to enter; (2), 
that if the plaintiff was thus rightfully in the ladies’ 
car, no officer of the train could rightfully remove him 
by force, at least without offering him a seat elsewhere; 
(3), that in any event the brakeman could not be 
justified in violently throwing plaintiff on the platform, 
under the circumstances of special danger above 





THE ALBANY LAW JOURNAL. 











= — 





stated; (4), tha: if plaintiff's entran e to the ladies’ 
car was barred or forbidden, he had no right to enter, 
or attempt an entrance by force. Ib. 

REAL ESTATE. 


1. Contract of sale.— A contract of sale of growing 
timber is a sale of an interest in the land; and upon a 
subsequent conveyance of the fee from the vendor to 
the vendee, such interest is merged, and the contract 
extinguished. Young v. Lego, Sup. Ct., Wis. 1874. 

2. Same. — A. conveyed land to B., the considera- 
tion named in the deed being $700. In payment of 
the consideration of such conveyance, B. gave A. a 
contract to convey to the latter other land, the con- 
sideration named in such contract being $700; and, in 
case of his failure to convey, he covenanted to pay 
$700 ‘‘as a penalty.’’ B. having failed to convey, A. 
brings this action for his damages. Held (1), that in 
the absence of the clause in B.’s contract relating to a 
penalty, A. would be clearly entitled to recover the 
actual consideration for which his land was sold; and 
(2), that in this case B.’s covenant to pay $700 ‘asa 
penalty ” does not have the effect to limit A.’s right to 
recover the actual consideration paid by him for B.’s 
contract to convey. Yeuner v. Hammond, Sup. Ct., 
Wis. 1874. 

SALE. 

Construction of contract. — By a written contract H. 
agreed to let, and S. to hire, a carriage and horses be- 
longing to H. for eight months, at a rent of $12 per 
week payable weekly; the property to be owned by 
S. at the end of the term if the rent should be paid 
according to the contract; and on default of any pay- 
ment H. to have the right to take immediate posses- 
sion and to retain the payments already made. After 
8S. had made several payments and a final defau!t of 
payment, the property was attached by one of his 
creditors. In replevin brought by H. in which it was 
found that it was in fact intended by the parties to 
the contract that the title should not pass to S. until 
full payment, it was Held (1), that the contract did 
not constitute a sale, but was an executory agreement 
for a future sale upon the performance of the condi- 
tions stated in it; (2), that H. had a right to the pos- 
session of the property upon default made by S., with- 
out previous demand upon him. Hughes v. Kelly, 40 
Conn. 148. 

SUBSCRIPTION. 

Church corporation.— Where a cle'gyman, engaged 
to conduct the services at the dedication of a church, 
was requested by an informal meeting of trustees, 
pastor and class leaders, to solicit subscriptions, during 
the dedication service, for paying off the indebtedness 
of the church, but was not appointed agent to receive 
such subscriptions by a vote either of the plaintiff cor- 
poration or of the trustees. Held, that he had no au- 
thority for the corporation, to accept a subscription, 
and could not bind a subscriber. M. E. Church v. 
Sherman. Sup. Ct., Wis., 1874. 


—_—_—__»—_———— 


The most ancient university in existence, the Uni- 
versity of Bologna, was originally a law university, 
and law so predominated that students for the depart- 
ments of Art and Medicine had to be admitted in the 


law department. After the full development of 
Bolonga, two out of the four departments were law 
departments, Law students came thither from all 
parts of Europe, sometimes, it is said, to the number of 
20,000. 





UNITED STATES SUPREME COURT ABSTRACT. 
ACTION. 


Service of summons. — No. 129. Mange? v. Shirley. 
Appeal from the circuit court for the eastern district 
of Tennessee. This was a proceeding to set aside a 
sale of the appellee's property made in his absence from 
Tennessee during the war, upon the ground that the 
cause of action, which matured in a judgment against 
Shirley by publication of service, was fraudulently as- 
serted and had no shadow of foundation. The court 
below sustained the plea and vacated the entire pro- 
ceedings, and that decree is affirmed here. Mr. Justice 
Swayne delivered the opinion. 

BANKRUPTCY.’ 

1. Attachment lien. — No. 125. Valliant, assignee, v. 
Childress. Appeal from the circuit court of the 
United States for the district of Tennessee. Mr. Jus- 
tice Hunt delivered the opinion, holding that where an 
attachment had been delivered on a bankrupt’s land 
ten months before the commencement of bankrupt 
proceedings, and had afterward been conducted to 
judgment and sale of the land without interference by 
the assignee, the judgment and sale conferred on the 
purchaser a good title, notwithstanding the proceed- 
ings in bankruptcy. Affirmed. 

2. Landlord and tenant: distraint for rent. — No. 
130. Longstreth, assignee in bankruptcy, v. Pennoch, et 
al. Error to the circuit court for the eastern district 
of Pennsylvania. In this case the defendants in error 
claimed for one year’s rent out of the proceeds of a 
sale in bankruptcy, under the law of the State, they 
being entitled to distrain before the assignee took 
possession. The court below sustained the claim, and 
the judgment is here affirmed as being within the 
equity of the State law. Mr. Justice Swayne deliv- 
ered the opinion. 

COLLISION OF VESSELS. 


Diwision of damages.—No. 131. Smith et al., v. 
Steamer Sea Gull, and a cross appeal. Appeal from the 
circuit court for Maryland. This was a case of collis- 
sion between the schooner Sarah Watson, which was 
lost, owned by Smith and others, and the Sea Gull, in 
which the court belqw divided the damages, finding the 
parties equally to blame for the accident. This court 
find the Sea Gull ‘responsible for the accident, and re- 
verse the decree, with directions to enter a decree for 
the libellants for the whole value of the schooner. Mr. 
Justice Clifford delivered the opinion. 

CORPORATION. 

Stockholder: repeal of law.—No. 486. Ochiltree v. 
The Iowa Construction Company. Appeal from the 
Supreme Court of Missouri. Mr. Justice Davis deliv- 
ered the opinion, holding that under the law of Missouri 
which held a stockholder of a corporation liable to the 
amount of his stock, and which law was afterward re- 
pealed, a person who subscribed for and takes stock 
after the repeal in a corporation organized before the 
repeals is not liable under the former, and such re- 
peal does not impair the obligation of the contract of 
the stockholder subscribed after the repeal. Affirmed. 

EASEMENT. 

Water rights in public lands.— No. 126. Error to the 
Supreme Court of Montana Territory. In this case 
the question was whether a right to running waters on 
the public lands of the United States, for purposes of 
irrigation, can be acquired by prior appropriation as 
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against parties not having any title against the gov- 
ernment. This question was answered in the affirma- 
tive, the court holding that the right to the water by 
prior appropriation, for any beneficial purpose, is en- 
titled to protection, and that this right in respect to 
the public lands is recognized by the act of 1866. Af- 
firmed. Mr. Justice Field delivered the opinion. 
EXPRESS COMPANY, 

Receipt. — No. 115. The Southern Express Company 
v. Caldwell. Appeal from the circuit court of the 
United States for the western district of Tennessee. 
Mr. Justice Strong delivered the opinion, holding 
that a provision in the express company’s receipt that 
it would not be responsible for loss unless notified of 
the claim for loss within ninety days after the receipt 
of the goods by the company is valid. Reversed. 


FOREIGN COIN. 

Valuation: imports.— No. 549. Arthur, collector, v. 
Richard & Iserin. Appeal from the circuit court of 
the United States for the northern district of New 
York. Mr. Justice Bradley delivered the opinion, 
holding that in determining the price at which im- 
ported goods are to be determined for assessing cus- 
tom duties, the value of the foreign coin shall, under 
the act of 1873, be determined by the amount of pure 
gold which should be in such coin by the law of the 
country where the purchase is made, and the coin is 
issued and established, asit relates to the amount of 
pure gold in the American dollar. Reversed. 


GUARANTY. 


Drafts. —No. 120. The National Bank of Decatur 
v. The Home Savings Bank of St. Louis, Mo. Appeal 


from the circuit court of the United States for the 
southern district of Illinois— Mr. Justice Davis de- 
livered the opinion, holding that a guarantor of drafts 
drawn on shipments of cattle bound the guarantor for 
drafts on shipments of hogs. Affirmed. 

INTERNAL REVENUE TAX. 

Husband and wife.— No. 133. Schooleyv. Rew. Ap- 
peal from the circuit court of the United States for the 
northern district of New York.—Mr. Justice Clifford 
delivered the opinion, holding: First, that the Internal 
Revenue taxon successions was not a direct tax, 
and was unconstitutional ; second, that where the 
wife had an interest in real estate which she devised 
to her husband, he was liable to the tax, though ina 
partition made afterward this property went to fother 
persons than the husband, who received the equivalent 
of his interest in other personal property. Affirmed. 

PATENT. 

Amendment of pleadings.—No. 118. Tremain, et al., 
v. Hitchcock. No. 119. Hitchcock v. Tremain et al. 
Appeals from the circuit court of the United States 
for the southern district of New York. Mr. Justice 
Strong delivered the opinion, holding, that where a 
patent case had been decided and proceeded on the 
ground that an allegation was in the bill setting up a 
particular patent, when it did not, that after decree 
the court may permit an amendment of the bill to 
make it conform to what both parties suppesed it was 
on the hearing, on the principles upon which profits 
were made and held, that all the expenses incident to 
the sale of an organ shall be considered and the firm 
proportion of the whole expenses in determining the 
profits arising from the sale of the part of the organ 
which is the subject of the patent. Affirmed. 
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1. Forfeiture.—No. 100. Schulenberg v. Harriman ; 
No. 101. Schow v. same. Appeal from the circuit 
court of the United States for the district of Minne- 
sota. — Mr. Justice Field delivered the opinion, hold- 
ing that the grant of lands by act of congress of June 
4, 18656, to the State of Wisconsin in aid of road from 
Lake St. Croix to Lake Superior at Bayfield, was a 
grant of title in presento, by which the title passed to 
the State. Second, that the grant by the State to a 
railroad which had been forfeited for non-performance 
and resumed by the statutes of the State. Third, 
that in the absence of any act of congress or of the 
executive department or of the courts to enforce 
against the State the forfeiture of her title to the 
lands, the title was still in the State of Wisconsin, not- 
withstanding there was no part of the road built, and 
the act of congress which granted the land declared 
it should in such case revert to the United States. 
There must be some act of the United States as- 
serting its intention to enforce the forfeiture before 
the title of the State is divested. Affirmed. 

2. Taxation— No. 604. Hunnewell v. Cass County, et 
al. Appeal from the circuit court of the United States 
for the district of Nebraska.— Mr. Justice Miller de- 
livered the opinion, holding that the tax as levied by 
the State and counties on the lands granted by congress 
to the Burleigh and Missouri River Railroad Company 
in Nebraska for the year 1872 would not be enjoined, 
on the ground that the United States had an interest 
in the lands which forbid their taxation by the State. 
Affirmed. 

RAILROAD. 

Preferred Stock.— No. 140. StJonnv. The Erie Rail- 
way Company. Appeal from the circuit court of the 
United States for the southern district of New York. 
Mr. Justice Swaine delivered the opinion, holding 
that the holders of preferred stock under the manage- 
ment of 1862 have no preference over bona fide creditors 
of the company who have become so since the arrange- 
ment, and have no right to insist on a dividend unless 
there is asurplus. Affirmed. 


STATUTE OF LIMITATIONS. 


War of the Rebellion: pardon.—No. 175. Haycraft v. 
The United States. Appeal from the court of claims. 
Mr. Chief Justice Waite delivered the opinion, hold- 
ing that suits in the court of claims for the proceeds 
of captured and abandoned property in the treasury, 
cannot be sustained unless brought within two years 
after the close of the war of the rebellion, and that 
the pardon of a disloyal man, granted in 1868, does not 
extend the time for bringing suit, though he could 
not sue within the two years on account of disloyalty. 
Affirmed. 

TAXATION. 

Lands granted by congress: power of states.—No. 
491, 492. Union Pacific R. R. Co. v. McShane. Ap- 
peals fron: the circuit court of the United States for 
the district of Iowa. Mr. Justice Miller delivered the 
opinion, holding that the State of Nebraska cannot 
levy taxes on the lands granted to the Railroad Com- 
pany by congress, where no patent has been issued 
and the costs of surveying the lands remains unpaid; 
that when the patent has been issued the contingent 
right of pre-emption which the act of congress de- 
clares, if the lands are not sold within three years 
after the completion of the road, does not defeat the 
right of the State to tax the lands. Affirmed. 
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BOOK NOTICES. 


Reports 0 Decisions oes Anes State 
ae + ot hy te 


of the 
Abort. ew York, not heretofor 
oo. Vol. IV. New York : Diossy & Company, 


ree iit volume completes Mr. Abbott’s series of 
unofficial Court of Appeals reports. This series con- 
tains all cases of value not reported in the ‘‘ New 
York Reports.” The utility of this series is unques- 
tionable; and there was a legitimate demand for these 
volumes. The cases decided by the Court of Appeals, 
and not reported in the regular reports, were scattered 
through ten or eleven-volumes of unofficial Court of 
Appeals reports, (viz. The Transcript Appeals and 
Keyes’ Reports), and through numerous volumes of 
“Practice” Reports. Besides, some of the cases de- 
cided in the Court of Appeals had not been reported 
or published at all. Mr. Abbott bas gathered up these 
cases and placed them in four neat volumes, only leav- 
ing out those cases that were deemed unworthy of re- 
porting. The reporting in these volumes has been 
well done. The notes and references to subsequent 
decisions and legislation are of much value, and the 
series can be thoroughly recommended. It is reliable, 
meritorious and welcome. 


New Rules of the Courts, General and Special, 1875. New 
York: McDivitt, Campbell & Co. 


This is the best and most complete edition of the 
rules of the courts of New York State, which has been 
published. The general rules of the Supreme Court 
govern all the courts of record, but there are also cer- 
tain special rules which are made in the Supreme 
Court, First Department, and in the Superior Court, 
Common Pleas and Murine Court of the city of New 
York; and these are included in this collection. The 
annotations are brief, but the citations are very nu- 
merous, space being economized by leaving out the 
names of cases. The profession will find this collec- 
tion of rules of great service. 


————“—-—-_—- > 
COURT OF APPEALS DECISIONS. 


The following decisions were handed down in the 
New York Court of Appeals on Tuesday, January 26, 
1875: 

Judgment affirmed with costs — Rosalie C. Barry v. 
William H. Buen. —— Judgment affirmed — Michael 
Mahony v. The People, etc.—— Judgment reversed and 
judgment entered on verdict, affirmed with costs— 
Sarah 8. Fitch v. The American Popular Life Ins. Co. 
— Judgment modified by deducting $180.30 and in- 
terest from April 25, 1872, from the amount recovered, 
and, as modified, affirmed without costs as to either 
party in this court — Jane Patterson, ex’r, etc., v. Wil- 
liam G. Patterson. —— Conviction affirmed, sentence 
reversed and case remanded to court below for the 
proper sentence to be pronounced — Charles Harris v. 
The People, ete.—— Appeals dismissed with costs — 
Wilbor, treasurer, etc., v. Donalds; in the matter of 
Richard B. Kelly, etc.; Fawcett v. Vary. —— Motions 
for re-argument denied with $10 costs—The Home Ins. 
Co. v. Watson; Renne v. The Astor Fire Ins. Co. ; Jack- 
son v. Andrews; Genet v. Davenport. —— Motion to 
transfer from the Preferred to the General Calendar 
at its proper place granted — The Excelsior Savings 
Bank v. Campbell; The Excelsior Savings Bank ». 
Campbell. —— Order affirmed and judgment absolute 
for respondent on stipulation with costs — Flower, 
guardian, etc. v. Lance, executor, etc. 





AMENDED RULE OF THE COURT OF APPEALS, 


Ataterm of the Court of Appeals for the State of 
New York, held at the capitol in the city of Albany, 
on the 22d day of January, A. D. 1875, the following 
order was issued : 

“Ordered, That Rule 21 be amended by adding the 
following: ‘‘ When any cause shall be regularly called 
for argument, and no other disposition shall be made 
thereof, the appeal shall be dismissed without costs, 
and an order shall be entered accordingly, which shall 
be absolute unless upon application made and good 
cause shown, upon notice to the opposite party within 
ten days, if the court is in session, and if not, on the 
first motion day of the next meeting, the court shall 
revoke said order and restore said appeal.” 

E. O. PERRIN, 
Clerk Court of Appeals 
———__>—__—_ 


THE ORGANIZATION OF THE LEGAL PRO- 
FESSION IN ENGLAND. 

The Pall Mall Gazette argues in favor of the main- 
tenance of the present distinction between barristers 
and attorneys in England. It is mainly the old argu- 
ment, that we must have special classes of professional 
men for special purposes — some for the office and some 
for the courts—some for the business aspects of the 
profession and some for the legal. But the fol- 
lowing suggestions strike the American reader as rath- 
er peculiar: ‘* But apart from this generality, it is easy 
to show that the maintenance of the distinction is a 
matter of great importance to the public. It furnishes 
a strong security against abuses of legal knowledge and 
power which might be most serious evils. No person 
in the world occupies a position of more perfect inde- 
pendence than a barrister of high reputation. He is 
not, and by the nature of the case he cannot be, de- 
pendent on any one person or on any small number of 
persons. On the other hand, no person is subject to 
such severe professional sanctions. He is one of asmall 
number of persons. He is well known to the courts 
before which and to the persons with and against whom 
he practises. Great prizes, both professional and po- 
litical, are open to him: and a professional character 
above all reproach is absolutely indispensable to his at- 
taining them. For all these and some other obvious 
reasons, no one is or well can be in a position to call 
upon him to do that which his sense of professional 
duty tells him not todo. This acts all through litiga- 
tion. In important cases it is necessary to be repre- 
sented by eminent counsel, and it is impossible to take 
steps which men in that position will not avow and be 
responsible for. 

‘Let us suppose that, instead of occupying the posi- 
tion which they actually hold, the legal members of the 
bar were the heads of firms, and derived their imcome, 
not from fees paid for specific services, but from charges 
made for the transaction of all that mass of business 
which a legal firm has to conduct. Is it not obvious 
that a man would do infinitely more for his client, and 
think infinitely less about his professional duties, if he 
knew that his client was not merely paying him through 
a third person, a specific fee for a specific piece of work, 
hut was one of the main props of his firm, paying him, 
perhaps, thousands of pounds annually for every des- 
cription of service, and giving him various collateral 
advantages? If great speculators, financial agents, or 
directors and chairmen of companies were able, not 
merely to obtain the assistance and advice of the ablest 
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counsel in England, but to keep them in their pay, and, 
to alarge extent dependent upon them for their in- 
come, justice would be administered among us in a 
very different spirit from that in which it is adminis- 
tered at present.” 


———— 
NOTES. 


The Central Law Journal says that when the conven- 
tion which framed the present constitution of Mis- 
souri was in session, Theodore Tilton telegraphed to 
the convention: ‘‘Give the ballot to those who can 
read; deny it to those who cannot.’’ But it was re- 
solved to give all who could not read ten years to learn. 
That time expires during the present year; and it is 
apprehended that the new constitutional convention 
will further extend the time or strike out the provis- 
ion, thus allowing all to vote (who are otherwise quali- 
fied), whether they can read or not.— The cases of 
Joseph B. Stewart against Speaker Blaine and Joseph 
B. Stewart against Sergeant-at-Arms Ordway came up 
in the District Supreme Court. They were submitted 
without argument for the purpose of getting the case 
before the Supreme Court of the United States as 
speedily as possible, and the whole question involved 
in regard to witnesses being in contempt of either 
house will be finally settled. —— The cases cited in this 
JOURNAL, ante pp. 46, 47, 62-64, from 41 Conn. are from 
40 Conn. Vol. 41 is not yet printed. 

The death is announced of M. A. Roussell, profes- 
sor of law at the University of Brussells, one of the 
leading Belgian patriots of 1830, and formerly a mem- 
ber of the Belgian chamber for the arrondissement of 
Brussells.—— On January 1, the Right Hon. John 
Thomas Ball was sworn in as lord high chancellor of 
Ireland by Sir Ralph Cussack, clerk of the crown and 
hanaper, before Sir Joseph Napier and the Right Hon. 
Justice Lawson, two of the lords commissioners for 
the custody of the great seal.— There are nine ap- 
peals from Bengal, two from Oude, one from the Cape 
of Good Hope, three from Canada, one from Madras, 
and one from Victoria, before the Judicial Committee 
of England. 

In Sweden a law has just been signed by the king 
which gives to women the absolute control and dispo- 
sition, as against husbands, of the money they may 
earn, and of property acquired subsequent to mar- 
riage.—— The prominent lawyers who will have offices 
in the Equitable Building, New York, have suggested 
to the society the propriety of setting apart a large 
and convenient room in the central part of their great 
building, to be well furnished with book cases, which 
shall be for a common library for the exclusive use of 
the tenants. Each lawyer in the building to be invited 
to loan to the library such books as he may be willing 
to place there. The room to be furnished, cared for, 
and warmed by the company, the only expense to the 
tenant to be a small annual contribution for the pur- 
pose of purchasing books, which, added to those loaned 
at the etart, would in a short time form a most valua- 
ble library. With such a guild established exclusively 
for the use of the tenants, the Equitable would be- 
come a most desirable place for lawyers, and would be 
superior to the Temple in London. The Equitable is 
said to be seriously considering the proposition. — 
The clerk of the commissioners of the Alabama 
claims is directed to enter on the record the following 
minute: The time allowed for the filing of claims in 





this court expired on the 22d day of the present month 
of January. The whole number filed is 1,385. Before 
the expiration of this time it would have been useless 
to strike cases from the record, for the claimants\could 
have filed new petitions. Justice to all parties now 
requires that the cases yet unheard should be disposed 
of with the least practical delay. The clerk is there- 
fore directed to enter upon the trial docket, in their 
numerical order, all claims in which no decision has 
been rendered. This docket will be called three times, 
but a greater number than fifty cases will not be called 
in one day. At each calling of the docket parties who 
have not been previously heard will have an opportu- 
nity to submit their proofs and arguments. On the 
third calling of the docket every claim shall be disposed 
of by a final judgment. 

The following is related of the late ‘‘ Harry Byrne,” 
the celebrated California lawyer: ‘‘ Mr. Byrne rose in 
the court-room amid deep silence, and proceeded to 
close for the prosecution. Pale as the white wall around 
him, with long and flowing black locks, his eye burn- 
ing and glowing like a blazing coal, he tore the veil of 
sophistry, woven around the subject by his adversa- 
ries, and laid the bald and awful facts before the jury. 
Now rising to awful denunciation, he seemed a Ne- 
mesis to the cowering criminal before him; now he 
turned his voice to low persuasion as he sought to 
mold the jury to his wishes. But as he paused, after 
a tremendous effort, his eye persuaded him that unless 
he called to his aid some new and startling line of ac- 
tion the verdict would be against him. At the time 
an old eccentric man was bailiff of the court. One of 
his peculiarities was to sleep through the arguments of 
counsel, and naught could arouse him save the com- 
mand of the court, and the voice of the district attor- 
ney directing him to some official act, but at these well- 
known sounds he would start from his seat with an 
alacrity remarkable for one of his years. Turning to 
the man (who was enjoying his usual nap), Byrne, to 
whom this idiosyncrasy was well known, pointed his 
finger at the peaceful countenance, and then eulogized 
his faithful attention to his duties. ‘ But,’ said he, ‘he 
has in this case left one duty unperformed.’ Then, 
with a voice that thrilled through men’s hearts and 
made the rafters ring: ‘Mr. Bailiff, call William 
Adams.’ The old man sprang from his seat, and hur- 
rying across the court-room to the entrance beyond, 
called, in a weird, thick manner, the dead man’s 
name: ‘William Adams, William Adams, William 
Adams, come into court.’ The criminal shivered in 
his seat, men’s blood flowed coldly, and the silence was 
death. Justice seemed crying to heaven for retribu- 
tion; the faces of jurors grew white and blue, and 
each man glued his eyes upon the door as if he expected 
the apparition to answer the summons. ‘Gentlemen,’ 
continued Byrne, ‘that witness can never come. The 
one who can relate to you the circumstances of this 
tragedy lies in his cold and silent grave. No bailiff’s 
voice can arouse him from his eternal sleep; naught 
save the clarion blast of the archangel’s trump can 
pierce the adamantine walls of his resting place. He 
has been deafened forever by him who now stands ar- 
raigned at this bar. Base, brutal, bloody man, upan 
you hangs this awful responsibility. Your hands have 
dabbled in his blood, and, as the instrument of outraged 
society I demand your conviction.’ Genius triumphed. 
Justice was vindicated, and the prisoner expiated his 
offense on the scaffuld.”’ 
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CURRENT TOPICS. 

The ‘‘legal paper bill,” of which mention has 
heretofore been made in this journal, has recently 
developed much opposition from the non-profes- 
sional press in New York. It will be remembered 
that this bill provided that the presiding justices of 
the courts of record in New York city, should desig- 
nate a daily law journal in which should be pub- 
lished the calendars and certain legal notices. The 
Daily Register was designated by the judges, and 
has since been publishing the calendars and such 
legal notices as it could get. It seems that in the 
designation of the judges the scope of the Register’s 
publication was the ‘‘calendars of the courts of 
record, together with every notice or advertisement 
in legal proceedings, 0” which may be required by 
law to be published in one or more papers, etc.” 
This little word “or,” which we have italicized 
seems to have created a great commotion. It is 
said by some to have been left out of the original 
act; by others it is said to be in the original. The 
question arises whether the Register is entitled to 
publish only notices in legal proceedings, or all 
notices which may be required by law to be pub- 
lished in a newspaper. The word ‘‘or” would 
render the latter construction the true one, and 
would entitle the Register to call upon a large class 
of institutions and corporations for their legal 
notices. 


It is asserted that the Register has interpreted the 
law in its own favor, and is calling for all legal 
notices required by law to be published in a news- 
paper. The title of the act in question is ‘‘ An act 
relating to the publication of judicial proceedings 
and legal notices in New York city and county.” 
The Register claims that the title of the act governs 
its provisions, and that the only question involved 
is as to the meaning of the phrase ‘ legal notice.” 
It asserts, with more force than reason, that it makes 
no difference whether the word ‘‘or” is in the 
original bill or not. It calls the non-professional 
press, which is with great unanimity opposing its 
pretensions, some rather hard names, and alleges 
that they have entered into a conspiracy against the 
Register. It urges that there is a necessity for a 
legal publication such as it claims to be, and in 
which all legal notices required by law to be pub- 
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lished can appear, so that the option of parties may 
not be exercised unfavorably to their adversaries or 
to the public, by having the notices published in 
newspapers not likely to meet the eye of those’ most 
interested. It sees no good in the fact that the 
daily papers of the city, as a rule, publish court cal- 
endars and proceedings voluntarily and without ex- 
pense; and contends that certainty and uniformity 
are to be obtained only by the maintenance of a pub- 
lication like the Register. 


Several of the most influential newspapers of New 
York have announced their opposition to the Regis- 
ter, and their condemnation of its course in calling 
for legal notices other than those in legal proceed- 
ings. They denounce the ‘‘ legal paper bill” as a 
‘*job;” and they assert that the designation of a 
paper ‘‘ which few of their readers ever saw,” for 
the publication of such notices, is an imposition on 
the public. One newspaper ventures the grim asser- 
tion that the Register may ‘‘ print” the notices but 
it cannot ‘‘ publish” them, referring to the fact that 
the circulation of the Register is by no means so large 
as the non-professional dailies. The controversy has 
culminated in the introduction, into the legislature, 
of one or more bills providing for the repeal of the 
‘‘legal paper bill.” The contest is likely to be a 
spirited one to the end. 


The commissioners to revise the statutes of this 
State have submitted to the legislature their annual 
report. Twenty-one chapters of the revision have 
been prepared, printed and distributed among the 
judges, members of the bar and others, for sugges- 
tions. These twenty-one chapters contain 38,119 
sections copiously annotated, and they complete the 
draft of Part 8. Some further work is necessary 
before this Part can be presented in its finished state 
to the legislature. It is proposed to submit to the 
legislature, next winter, simultaneously with Part 
8, ‘‘an act relating to wills, and the care, manage- 
ment and disposition of the property of a decedent,” 
containing 114 sections. This well, ultimately, con- 
stitute a portion of Part 2 of the revision. In addi- 
tion to this work which is, as has been stated, in an 
advanced stage of preparation, much progress has 
been made by the revisers on Part 2; and the work 
is stated to have been prosecuted as rapidly as the 
character of the revision would permit. 


The revisers in their report give the legislature to 
understand whut a laborious and difficult task the 


revision of the statutes is. They say, ‘‘the review 
and perfection of Part 3 is, of itself, a much greater 
task, than a person, not familiar with the subject, 
would suppose. Althongh the changes contem- 
plated in the draft, relate, principally, to matters of 
detail, they are numerous, and will require great 
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counsel in England, but to keep them in their pay, and, 
to a large extent dependent upon them for their in- 
come, justice would be administered among us in a 
very different spirit from that in which it is adminis- 
tered at present.”’ 

NOTES. 


The Central Law Journal says that when the conven- 
tion which framed the present constitution of Mis- 
souri was in session, Theodore Tilton telegraphed to 
the convention: ‘Give the ballot to those who can 
read; deny it to those who cannot.” But it was re- 
solved to give all who could not read ten years to learn. 
That time expires during the present year; and it is 
apprehended that the new constitutional convention 
will further extend the time or strike out the provis- 
ion, thus allowing all to vote (who are otherwise quali- 
fied), whether they can read or not.— The cases of 
Joseph B. Stewart against Speaker Blaine and Joseph 
B. Stewart against Sergeant-at-Arms Ordway came up 
in the District Supreme Court. They were submitted 
without argument for the purpose of getting the case 
before the Supreme Court of the United States as 
speedily as possible, and the whole question involved 
in regard to witnesses being in contempt of either 
house will be finally settled. —— The cases cited in this 
JOURNAL, ante pp. 46, 47, 62-64, from 41 Conn. are from 
40 Conn. Vol. 41 is not yet printed. 

The death is announced of M. A. Roussell, profes- 
sor of law at the University of Brussells, one of the 
leading Belgian patriots of 1830, and formerly a mem- 
ber of the Belgian chamber for the arrondissement of 
Brussells.—On January 1, the Right Hon. John 
Thomas Ball was sworn in as lord high chancellor of 
Ireland by Sir Ralph Cussack, clerk of the crown and 
hanaper, before Sir Joseph Napier and the Right Hon. 
Justice Lawson, two of the lords commissioners for 
the custody of the great seal.— There are nine ap- 
peals from Bengal, two from Oude, one from the Cape 
of Good Hope, three from Canada, one from Madras, 
and one from Victoria, before the Judicial Committee 
of England. 

In Sweden a law has just been signed by the king 
which gives to women the absolute control and dispo- 
sition, as against husbands, of the money they may 
earn, and of property acquired subsequent to mar- 
riage.—— The prominent lawyers who will have offices 
in the Equitable Building, New York, have suggested 
to the society the propriety of setting apart a large 
and convenient room in the central part of their great 
building, to be well furnished with book cases, which 
shall be for a common library for the exclusive use of 
the tenants. Each lawyer in the building to be invited 
to loan to the library such books as he may be willing 
to place there. The room to be furnished, cared for, 
and warmed by the company, the only expense to the 
tenant to be a small annual contribution for the pur- 
pose of purchasing books, which, added to those loaned 
at the etart, would in a short time form a most valua- 
ble library. With such a guild established exclusively 
for the use of the tenants, the Equitable would be- 
come a most desirable place for lawyers, and would be 
superior to the Temple in London. The Equitable is 
said to be seriously considering the proposition. —— 
The clerk of the commissioners of the Alabama 
cjaims is directed to enter on the record the following 
minute: The time allowed for the filing of claims in 





this court expired on the 22d day of the present month 
of January. The whole number filed is 1,385. Before 
the expiration of this time it would have been useless 
to strike cases from the record, for the claimants could 
have filed new petitions. Justice to all parties now 
requires that the cases yet unheard should be disposed 
of with the least practical delay. The clerk is there- 
fore directed to enter upon the trial docket, in their 
numerical order, all claims in which no decision has 
been rendered. This docket will be called three times, 
but a greater number than fifty cases will not be called 
in one day. At each calling of the docket parties who 
have not been previously heard will have an opportu- 
nity to submit their proofs and arguments. On the 
third calling of the docket every claim shall be disposed 
of by a final judgment. 

The following is related of the late ‘‘ Harry Byrne,” 
the celebrated California lawyer: ‘‘ Mr. Byrne rose in 
the court-room amid deep silence, and proceeded to 
close for the prosecution. Pale as the white wall around 
him, with long and flowing black locks, his eye burn- 
ing and glowing like a blazing coal, he tore the veil of 
sophistry, woven around the subject by his adversa- 
ries, and laid the bald and awful facts before the jury. 
Now rising to awful denunciation, he seemed a Ne- 
mesis to the cowering criminal before him; now he 
turned his voice to low persuasion as he sought to 
mold the jury to his wishes. But as he paused, after 
a tremendous effort, his eye persuaded him that unless 
he called to his aid some new and startling line of ac- 
tion the verdict would be against him. At the time 
an old eccentric man was bailiff of the court. One of 
his peculiarities was to sleep through the arguments of 
counsel, and naught could arouse him save the com- 
mand of the court, and the voice of the district attor- 
ney directing him to some official act, but at these well- 
known sounds he would start from his seat with an 
alacrity remarkable for one of his years. Turning to 
the man (who was enjoying his usual nap), Byrne, to 
whom this idiosyncrasy was well known, pointed his 
finger at the peaceful countenance, and then eulogized 
his faithful attention to his duties. ‘ But,’ said he, ‘he 
has in this case left one duty unperformed.’ Then, 
with a voice that thrilled through men’s hearts and 
made the rafters ring: ‘Mr. Bailiff, call William 
Adams.’ The old man sprang from his seat, and hur- 
rying across the court-room to the entrance beyond, 
called, in a weird, thick manner, the dead man’s 
name: ‘William Adams, William Adams, William 
Adams, come into court.’ The criminal shivered in 
his seat, men’s blood flowed coldly, and the silence was 
death. Justice seemed crying to heaven for retribu- 
tion; the faces of jurors grew white and blue, and 
each man glued his eyes upon the door asif he expected 
the apparition to answer the summons. ‘Gentlemen,’ 
continued Byrne, ‘that witness can never come. The 
one who can relate to you the circumstances of this 
tragedy lies in his cold and silent grave. No bailiff’s 
voice can arouse him from his eternal sleep; naught 
save the clarion blast of the archangel’s trump can 
pierce the adamantine walls of his resting place. He 
has been deafened forever by him who now stands ar- 
raigned at this bar. Base, brutal, bloody man, upan 
you hangs this awful responsibility. Your hands have 
dabbled in his blood, and, as the instrument of outraged 
society I demand your conviction.’ Genius triumphed. 
Justice was vindicated, and the prisoner expiated his 
offense on the scaffuld.”’ 
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CURRENT TOPICS. 

The ‘‘legal paper bill,” of which mention has 
heretofore been made in this journal, has recently 
developed much opposition from the non-profes- 
sional press in New York. It will be remembered 
that this bill provided that the presiding justices of 
the courts of record in New York city, should desig- 
nate a daily law journal in which should be pub- 
lished the calendars and certain legal notices. The 
Daily Register was designated by the judges, and 
has since been publishing the calendars and such 
legal notices as it could get. It seems that in the 
designation of the judges the scope of the Register’s 
publication was the ‘‘calendars of the courts of 
record, together with every notice or advertisement 
in legal proceedings, or which may be required by 
law to be published in one or more papers, etc.” 
This little word ‘‘or,” which we have italicized 
seems to have created a great commotion. It is 
said by some to have been left out of the original 
act; by others it is said to be in the original. The 
question arises whether the Register is entitled to 
publish only notices in legal proceedings, or all 
notices which may be required by law to be pub- 
lished in a newspaper. The word ‘‘or” would 
render the latter construction the true one, and 
would entitle the Register to call upon a large class 
of institutions and corporations for their legal 
notices. 


It is asserted that the Register has interpreted the 
law in its own favor, and is calling for all legal 
notices required by law to be published in a news- 
paper. The title of the act in question is ‘* An act 
relating to the publication of judicial proceedings 
and legal notices in New York city and county.” 
The Register claims that the title of the act governs 
its provisions, and that the only question involved 
is as to the meaning of the phrase ‘‘ legal notice.” 
It asserts, with more force than reason, that it makes 
no difference whether the word ‘‘or” is in tne 
original bill or not. It calls the non-professional 
press, which is with great unanimity opposing its 
pretensions, some rather hard names, and alleges 
that they have entered into a conspiracy against the 
Register. It urges that there is a necessity for a 
legal publication such as it claims to be, and in 
which all legal notices required by law to be pub- 
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lished can appear, so that the option of parties may 
not be exercised unfavorably to their adversaries or 
to the public, by having the notices published in 
newspapers not likely to meet the eye of those: most 
interested. It sees no good in the fact that the 
daily papers of the city, as a rule, publish court cal- 
endars and proceedings voluntarily and without ex- 
pense; and contends that certainty and uniformity 
are to be obtained only by the maintenance of a pub- 
lication like the Register. 


Several of the most influential newspapers of New 
York have announced their opposition to the Regis- 
ter, and their condemnation of its course in calling 
for legal notices other than those in legal proceed- 
ings. They denounce the ‘legal paper bill” as a 
‘*job;” and they assert that the designation of a 
paper ‘‘ which few of their readers ever saw,” for 
the publication of such notices, is an imposition on 
the public. One newspaper ventures the grim asser- 
tion that the Register may ‘‘ print” the notices but 
it cannot ‘‘ publish” them, referring to the fact that 
the circulation of the Register is by no means so large 
as the non-professional dailies. The controversy has 
culminated in the introduction, into the legislature, 
of one or more bills providing for the repeal of the 
‘*Jegal paper bill.” The contest is likely to be a 
spirited one to the end. 


The commissioners to revise the statutes of this 
State have submitted to the legislature their annual 
report. Twenty-one chapters of the revision have 
been prepared, printed and distributed among the 
judges, members of the bar and others, for sugges- 
tions. These twenty-one chapters contain 3,119 
sections copiously annotated, and they complete the 
draft of Part 3. Some further work is necessary 
before this Part can be presented in its finished state 
to the legislature. It is proposed to submit to the 
legislature, next winter, simultaneously with Part 
8, ‘an act relating to wills, and the care, manage- 
ment and disposition of the property of a decedent,” 
containing 114 sections. This well, ultimately, con- 
stitute a portion of Part 2 of the revision. In addi- 
tion to this work which is, as has been stated, in an 
advanced stage of preparation, much progress has 
been made by the revisers on Part 2; and the work 
is stated to have been prosecuted as rapidly as the 
character of the revision would permit. 


The revisers in their report give the legislature to 
understand whut a laborious and difficult task the 


revision of the statutes is. They say, ‘‘the review 
and perfection of Part 3 is, of itself, a much greater 
task, than a person, not familiar with the subject, 
would suppose. Althongh the changes contem- 
plated in the draft, relate, principally, to matters of 
detail, they are numerous, and will require great 
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care in their execution; many of them being rendered 
necessary by alterations of the statutes, made by the 
legislature, and by principles of law, expounded by 
the courts, since the earlier chapters were printed.” 
But the greater the amount of labor and ability 
expended on the revision, the more enduring and 
satisfactory will it be, when finished. It certainly 
is a work which the whole State demands, and which 
ought to go forward with earnestness, and with such 
rapidity as is practicable. 


The chairman of the Revision Commission, Mr. 
Montgomery H. Throop, addressed the judiciary 
committee of the Senate, at a recent meeting, in ref- 
erence to the proposed action for facilitating the 
work of revision. Mr. Throop stated that two 
vacancies had been caused by the resignation of 
Messrs. Stebbins and Werner, and the future of the 
commission depended very much upon the manner 
in which these vacancies were filled. He pointed 
out the immense amount of labor which was neces- 
sary to the drafting of the statutes, and stated that 
this work required the entire time of the revisers. 
For the coming year Mr. Throop thought that as 
the principal work would be the review of the work 
already prepared, men of acknowledged ability and 
eminence in the profession might be appointed 
commissioners, although they could not be expected 
to give up their other professional duties. In ref- 
erence to the completion of the work not yet pre- 
pared, Mr. Throop thinks that in the hands of three 
competent men, devoting their whole time to it, it 
will not consume as much time, in proportion, as the 
part now about completed. ‘‘In thoroughly com- 
petent hands,” says he, ‘‘ the work can, I think, be 
completed by January, 1879.” This remark refers 
to the completion of the entire revision. He advo- 
cates a liberal allowance for assistance, on the 
ground that a large amount of the work upon subse- 
quent parts can be done by other lawyers, tempo- 
rarily employed, acting under the direction of the 
commissioners. 


We beg to say that, if the object is to complete 
the revision, it is desirable to have, in addition to 
Mr. Throop, two men with some considerable capa- 
city for work as well as a good degree of legal 
capacity. Mr. Throop is thoroughly familiar with 
the whole scheme of the revision, and is able and 
competent to direct and supervise it— no one could 
be more so. With such a commission, devoting 
their time to it the work would goon apace. If the 
object be to create a popular and professional senti- 
ment in favor of the revision, it may be politic to 
select for the commission, men of ‘acknowledged 
ability and eminence,”—of wide political and profes- 
sional influence — without regard to their capacity or 
inclination to work. For our own part, we believe 
it to be better to complete the work as promptly as 





is consistent with its proper execution, believing 
that if well done— and so far it has been — it will 
speak for itself and create for itself whatever senti- 
ment is needed. 


The bill pending in the legislature of this State, 
relative to the appointment of a Supreme Court re- 
porter, provides that the appointment shall be made 
by the justices desigriated to hold General Terms or 
‘*by a majority of the justices who shall attend the 
meeting,” at atime and place to be designated by 
the presiding justice of the General Term in the 
First Department ‘‘ by a notice in writing to be 
mailed to each such justice of the General Term, 
directed to him, at his place of residence, ten days 
before the time appointed for such meeting.” The 
meeting is to be called within six months after the 
passage of the act. The reporter is to hold office for 
five years, is to issue three volumes a year. This 
bill is still in the hands of the Judiciary Committee, 
but, we do not doubt, will be reported favorably 
and passed as it ought to be. 


Speaking of the amended rules of the Supreme 
Court, in a recent number, we stated that the MS. 
of the revision was intrusted to Mr. Justice Miller. 
We made the statement-on what we then regarded 
as good authority. We are now satisfied, however, 
that the statement was incorrect, and that we did 
Mr. Justice Miller great injustice. The MS. of the 
rules in his possession was a copy and not the origi- 
nal, and he was in nowise instrumental in their 
publication, nor responsible therefor. The original 
MS. was intrusted to Mr. Justice Davis, and, we 


presume, was by him given to Messrs. Banks. In 
this connection we would call attention to the fact 
that the judges apparently overlooked the decision 
of the General Term of the First Department in 
Banks v. Banks, 2 N. Y. Sup. 483, when they re- 


vised the 85th rule. The last clause of the rule, as 
it now stands, is in conflict with that decision. 


As we mentioned in the last issue of this journal, 
the lawyers who have offices in the Equitable Life 
Assurance building, in New York, propose to 
found a library in the building for the use 
of the legal tenants. They have, accordingly, 
addressed a letter to the president of the As- 
surance Society, referring to the fact that there 
are, or probably will soon be, a greater num- 
ber of lawyers gathered under a single roof, than in 
any other building in this country. They speak of 
the fact that many members of the profession keep 
the greater part of their books of reference at their 
homes, where cases are chiefly prepared; and there 
being constant necessity for the use of the same 
books at the office, a library containing all law books 
of value, and accessible to all the lawyers in the 
building, would do away almost entirely with the 





THE ALBANY LAW JOURNAL. 


87 











inconvenience. In addition to the law library it is 
suggested that an arrangement might be made for 
telegraphing from the courts, a very happy sugges- 
tion. It is also proposed to have a bulletin with the 
calendars of local courts and of the Supreme Court 
of the United States and Court of Appeals. The 
president of the Assurance Society has made a 
favorable response to this letter, and it is understood 
that the arrangements are to be speedily perfected. 
The building, when fully leased, will contain over 
one hundred lawyers. With a full and excellent law 
library, and with so many representatives of the pro- 
fession in daily attendence, the ‘‘ Equitable” will be 
truly a temple of law as well as of business. 

The proposed appointment of Mr. Samuel Hand, 
by the governor, to fill the vacancy in the Supreme 
Court judgeship in the third department, was greeted 
with satisfaction by the entire profession in this sec- 
tion of the State. His declination caused a regret 
correspondingly great to be felt. 
ment could have been made than that of Mr. Hand. 
He has all the requisites for the position, and could 
easily command the deference due the judiciary; 


No better appoint- 


and if the governor is fortunate enough to make a 
final selection as good as that of Mr. Hand, the 
bench of this department will have gained a com- 
petent and worthy judge. 


——____—_ 
NOTES OF CASES. 


In Day v. Mutual Benefit Life Ins. Co., 2 Wash. 
Law Rep. 18, decided by the Supreme Court, of the 
District of Columbia, the following facts appeared: 
The annual premium, on a life policy, not having 
been paid on the 16th of July, 1870, when it became 
due, the assured applied to the agent of the com- 
pany, on the ist of October, to have the policy re- 
instated; he paid the premium at the same time and 
furnished certificates of his health made by himself 
and the physician of the company. A renewal re- 
ceipt was delivered to him on the 14th of the said 
month of October, and it was held that the assured 
was under no obligation to furnish the company 
with further statements of any variation in his physi- 
cal condition, intermediate the 1st of October and 
the date of the delivery of the renewal receipt. 
The court remarked, very properly, that ‘‘the 
grounds upon which forfeiture of these policies de- 
pend are sufficiently numerous without increasing 
the number by others which are not provided for.” 
The prevailing opinion seems to coincide with Day v. 
Ins. Co. Where a renewal is effected the statements 
should be taken only as true when originally made. 
See Bliss on Life Insurance, p. 311; Brady v. Ins. Oo. 
11 Mich. 425; Ins. Oo. v. Wetmore, 32 Ill. 221; Ins. 
Oo. v. McGowan, 16 Md. 47; Foster v. Assurance Co., 
8 E. & B. 48; 8. C., 24 Eng. L. & Eq. 103. This 
latter case is one of great importance. 





In Busk et al. v. Pavenstedt, the effect of bill of 
lading was considered in the Court of Arbitration, 
in New York, before Fancher, J. The decision is 
thus summed up by the judge: A bill of lading is 
a contract, and while, in so far as it partakes of the 
nature of a receipt, it may be open to explanation, it 
is, in the absence of fraud or mistake, binding upon 
the parties. Where the measurement of the shippers 
and that of the captain differed, and with full 
knowledge of that fact the captain voluntarily 
signed the bills of lading wherein the measurement 
of the shippers was adopted, and the amount of 
freight was stated on the basis of that measurement, 
it amounted to a waiver of the captain’s dissatisfac- 
tion and dissent. It would be depreciating the 
character and purpose of a bill of lading below its 
intended value to make it of no effect, and to give 
precedence to the prior expression of dissatisfaction 
and dissent of one of the parties. The captain was 
not obliged to sign the bill of lading to the form in 
which it was presented to him. If erroneous, he 
should have corrected it. But having signed and 
returned it to the shippers with full knowledge of 
all the facts, he is estopped thereby from afterward 
asserting that it was not true. The captain is, while 
in command of a vessel, the agent for the owners. 
He represents the ship, and his act in signing and 
delivering the bills of lading is binding upon the 
owners, unless there be some fraud or mistake. 


In Commonwealth v. Ortwein, 7 Leg. Gazette 33, 
insanity as a defense on a trial for murder was con- 
sidered by the Supreme Court of Pennsylvania. It 
appears that, by the statute of March 31, 1860: ‘‘In 
every case in which it shall be given in evidence 
upon the trial of any person charged with any crime 
or misdemeanor, that,such person was insane at the 
time of the commission of such offense, and he 
shall be acquitted, the jury shall be required to find 
specially, whether such person was insane at the 
time of the commission of such offense, and declare 
whether he was acquitted by them on the ground 
of such insanity.” Under this statute it was held 
that the jury before finding the fact of insanity 
must be satisfied of it from the evidence. A reason- 
able doubt of the fact of insanity is not sufficient to 
find such a fact. The judge said: ‘‘ Merely doubt- 
ful evidence of insanity would fill the land with 
acquitted criminals. The moment a great crime 
would be committed, in the same instant, indeed, 
often before, would preparation begin to lay ground 
to doubt the sanity of the perpetrator. The more 
enormous and horrible the crime the less credible, 
by reason of its enormity, would be the evidence in 
support of it; and proportionately weak would be 
the required proof of insanity to acquit of it.” It 
is now the well-settled rule that the burden of 
proof rests on the party setting up the defense of 
insanity. 
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CONVEYANCES BY INSOLVENTS AS AF- 
FECTED BY BANKRUPT ACTS. 

We propose briefly to review the decisions of the 
English and the American courts, in respect to the 
effect of the bankrupt acts upon conveyances made 
by insolvents, partly to secure antecedent debts and 
partly in consideration of present advances. And 
our inquiry will be directed to three points, namely, 
whether such conveyances are altogether void, alto- 
gether valid, or partly void and partly valid. 

The language of the English statute is, ‘‘ shall 
make or cause to be made any fraudulent grant or con- 
veyance of any of his lands, tenements, goods, or chat- 
tels,” ‘‘ or make or cause to be made any fraudulent 
gift or transfer of any of his goods or chattels.” 

The tendency of the English courts seems to be to 
hold that such conveyances are not acts of bank- 
ruptcy, but altogether valid, provided the convey- 
ance does not embrace all the debtor’s property, and 
there is an actual and substantial present advance 
to the debtor. 

In Graham v. Chapman, 12 C. B. 85, a trader, in 
consideration of a past debt and a present advance, 
conveyed, substantially, the whole of his property ; 
held an act of bankruptcy. 

In Lacon v. Liffin, 11 W. R. 135., A. D. 1862, the 
bankrupts, a few days before their bankruptcy, gave 
a bill of sale of all their effects as security for a past 
debt and future advances; Ae/d an act of bankruptcy. 
This was affirmed on appeal. Ibid, 474. In the lat- 
ter report it appears that the case was treated as a 
transfer to secure an antecedent debt only, for it 
was agreed by the parties that no further advances 
were to be made until the debt was reduced one- 
half. The chancellor says: ‘‘ That security, there- 
fore, is taken upon the very face of it for an existing 
debt, and not only does it contain no agreement to 
advance any money by the bankers to the bankrupt ; 
but it was accompanied, as I have already observed, 
by a declaration on the part of the bankers that they 
would not advance any more money until that debt 
was reduced to £300.” 

In Topping v. Keysell, 15 C. B. (N. 8.) 258, A. 
D. 1864, a trader, by a bill of sale, assigned all his 
household furniture, stock in trade, and effects as 
security for an existing debt, and any future ad- 
vances which the creditor might make tohim. No 
further advance was ever made; held, an act of 
bankruptcy. The court put it on the ground that 
there was no present advance of money. 

In Penson v. Moore, 15 L. T. (N. 8.) 444, Ex., A. 
D. 1867, it was held, that an assignment by a trader 
of all his property, book debts, and stock in trade, 
in consideration of an old book debt of £530, the 
only present advance being £20 to pay the trader’s 
attorney the cost of the assignment, amounts to a 
fraud in the eye of the law, and is an act of bank- 
ruptcy. This is put on the ground that there was 
in reality no present advance to the trader. 





Thus far, the doctrine we have laid down is nega- 
tively or inferentially held. It is affirmatively held 
in the following cases: 

In Sarubsole v. Sussams, 16 C. B. (N. 8.) 452, A. 
D. 1864, A being indebted to B executed to him a 
bill of sale of all his effects, as security therefor, and 
for a small advance, the amount being about a fair 
equivalent for the value of the goods, and B took 
possession, leaving A to manage for him. A was 
subsequently adjudged bankrupt on his own peti- 
tion. In an action by the assignee to recover the 
value of the goods thus conveyed, the jury having 
found that the transaction was bona jide, and that 
possession was really and notoriously taken by B 
prior to the bankruptcy, eld, that the transaction 
could not be avoided either as an act of bankruptcy 
or as a fraudulent preference. 

In Whitmore v. Claridge, 12 W. R. 214, in the 
exchequer chamber, a trader, being pressed by two 
creditors, one of whom had bill of sale of part of his 
property, and the other an execution against the 
residue of his goods, applied to C to assist him, and 
in consideration of his agreeing to pay off the two 
creditors, assigned to C, by a bill of sale, all his 
estate and effects. C paid off the creditors. Held, 
that the assignment was not an act of bankruptcy, 
as it was not an assignment in consideration of a 
past debt only, but an assignment in consideration 
of the assignee’s releasing the trader’s property from 
a charge already laid upon it. 

In Mercer v. Peterson, 3 L. R. 104, Exch., A. D. 
1868, on the 9th of December, 1865, in considera- 
tion of the defendant having agreed to lend to J 
£107, to pay an acceptance then about to fall due, 
J agreed to give hima mortgage of all his goods 
and chattels as security for that sum, and also for 
any further money the defendant might lend him; 
on the 6th of January, 1866, the defendant made a 
further advance of £64 to J, who, on the 27th of 
January, executed a bill of sale in pursuance of the 
agreement, reciting the total amount then due, and 
assigning all his personal property to the defendant 
as security for it; on the 31st of December, 1866, J 
was adjudgeda bankrupt. Held, that the bill of sale 
being given partly in respect of the original agree- 
ment, and partly in respect of the subsequent ad- 
vance, which was actually made to such an amount 
as to constitute a substantial equivalent for the as- 
signment, was a valid bill of sale as against the 
assignee in bankruptcy. 

In the American courts there seems to be some 
balancing between holding such conveyances alto- 
gether valid, and partly valid and partly void; but 
we do not find that it has ever been held that they 
are altogether void. 

It is true that in Denny v. Dana, 2 Cush. 160, a 
mortgage of personal property, which as to some 
portion of the debt thereby secured was in contra- 
vention of the insolvent laws was held wholly void; 
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but that was an action at law—trover. And the 
same doctrine was held in 7uttle v. Truaa, 1 B. R. 
169, but this was put on the ground that the pre- 
existing debt was contracted outside the ordinary 
course of the debtor’s business. 

In re Perrin and Hance, 7 B. R. 283, Judge Blatch- 
ford held, that a mortgage covering a stock of lum- 
ber and moldings, and all renewals of the same from 
time to time, and other property, although void as 
to the lumber and moldings, may still be valid as to 
the other property. 

Ex parte Ames, in re McKay and Aldus, 7B. R. 
230, is an important case, not so much on account 
of its facts, but on account of the very intelligent 
discussion of principles inthe opinion. It was there 
held that an insolvent trader may mortgage his stock 
and tools for present and future advances, with the 
actual and honest intent to raise money to continue 
his business; that sich a mortgage would not neces- 
sarily be fraudulent though a part of the considera- 
tion were an existing debt; that when the honest 
intent was clear and the mortgage was made for past 
as well as future advances, but mainly for the latter, 
and it appeared that the past advances were already 
secured upon property reasonably believed to be 
fully adequate, the mortgage would be upheld 
although it turned out that the former security had 
not been quite sufficient. Lowell, J., observes: 
‘In cases of a mixed character, where security for 
a past debt is coupled with a further advance, the 
law of England is thus stated by the latest text 
writer: ‘It does not appear to be firmly settled 
whether the assignment by a debtor of the whole of 
his effects, in consideration partly of an existing 
debt, and partly of an advance, is or is not an act 
of bankruptcy.’ After citing the authorities on 
both sides he adds: ‘The weight of authority would 
seem to be in favor of a transaction of this sort not 
being an act of bankruptcy, where the advance is 
made bona fide to enable the debtor to meet his en- 
Such an act 


gagements and carry on his business. 
may be and in fact often is the wisest course a trader 
can take to promote the interest of his creditors.’ 
Robson on Bankruptcy, 110, citing in re Coleman, 1 
L. R. Ch. Ap. 128; Allen v. Bonnett, 21 L. J. (N. 8.) 


309. The question being in each case whether 
there was an intent to prefer, there may be many in 
which the evidence of a real and honest intention 
not tostop payment may make valid a security which 
was partly given for money previously advanced, if 
coupled with sufficient present advantages to the 
debtor to relieve the case of any fraudulent appear- 
ance. And there may even be cases where the pur- 
pose and expectation to keep on are so manifest that 
no intent to prefer can be found, though the insol- 
vency was well known to both parties.” 

In re Stowe, ex parte Godfrey, 6 B. R. 429, a 
creditor advanced money to his debtor, within four 
months of proceedings in bankruptcy, and took a 





mortgage of the debtor’s stock in trade, first, as 
security therefor; secondly, included in the same 
mortgage another and antecedent debt due to him- 
self, which was secured by a prior mortgage on the 
same property held by and given to the bankrupt’s 
former co-partner, and thirdly, for convenience, and 
to save writing an additional mortgage, an overdue 
note taken up and held by a third person, the in- 
dorser, by whose request it was inserted in the mort- 
gage. The indorser surrendering all rights under 
the mortgage, it was held valid as to the residue; 
that there being a present consideration for the mort- 
gage, in part, it was valid to that extent, and also 
as to the amount which had been previously secured. 
The court say: ‘‘I think the case falls within that 
class of which United States v. Bradley, 10 Pet. 860, 
is an illustration, that a contract may be good in 
part and void for the residue, where the residue is 
founded in illegality but not malum in se. Now 
extra the provisions of the bankrupt act, Dillingham ” 
(the holder and indorser of the note), ‘‘ had a per- 
fect right to take this security, and as all proceed- 
ings in bankruptcy are based on principles of equity, 
I think we are justified in severing the conditions of 
the mortgage, and sustaining it so far as one of the 
claims in behalf of the sole mortgagee, entirely in- 
nocent of all violation of the law, is concerned.” 


——_> ___ 


APPELLATE JURISDICTION OF THE 
UNITED STATES SUPREME COURT. 


The Supreme Court of the United States rendered, 
the other day, a very elaborate judgment in relation 
to the appellate jurisdiction of that court over judg- 
ments and decrees of state courts. 

The question arose in the following shape: In 1867 
(14 U. 8. St., 385), congress passed an act to 
amend the judiciary act of 1789. This act consisted 
of two sections, the second of which, reproduced 
with some changes, the twenty-fifth section of the 
act of 1789, wherein was defined the appellate juris- 
diction of the court over the final judgments and 
decrees of state courts. The changes in the re- 
adopted section did not for some time, attract much 
attention; but, during the last two or three years 
the proposition has been several times urged upon 
the court, that the act of 1867 worked a total repeal 
of the twenty-fifth section of the act of 1789, and 
that therefore it was the duty of the Supreme Court 
when it obtained jurisdiction of a case decided ina 
state court, by reason of one of the questions stated 
in the act, to proceed to decide every other question 
which the case presented, and which was necessary 
to a final judgment upon the whole merits. It was 
further urged that in determining whether the 
question on which the jurisdiction of the Supreme 
Court depended had been raised in any given case, 
the court was not limited to the record from the 
state court, but might resort to any such methods 
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of ascertaining what was really done in the state 
court as it might deem proper even to ez parte affi- 
davits. The question was squarely presented 
at the last term in the case of Murdock v. Mayor 
of Memphis, in error to the Supreme Court of 
Tennessee. In that case the defendant in error in- 
sisted that none of the questions necessary to give 
jurisdiction to the federal court, were involved in 
the case, and that even if there were, there were 
other questions exclusively of state cognizance, 
which were sufficient to dispose of the case, and that, 
therefore, the writ of error should be dismissed. 
The question, as will be readily seen, was one of 
the most important that the court has been called 
upon to decide, and it has therefore been given the 
utmost consideration. That the court might have 
all the aid that could be had from the discussion of 
counsel, a re-argument was ordered on three distinct 
questions propounded by the court, and arguments, 
both oral and written, were invited from any counsel 
interested in them. In order to give the judges the 


benefit of ample time for its most mature examina- 
tion the decision of the case was delayed until the 
present term. The opinion of the court was delivered 
by Mr. Justice Miller, and is one of great ability. 
Its length precludes us from giving it in full—even 
did we deem it desirable—but the following is a 
synopsis of the conclusions reached. 


The questions propounded by the court for dis- 
cussion by counsel were these: 

1. Does the second section of the act of February 
5, 1867, repeal all or any part of the twenty-fifth 
section of the act of 1789, commonly called the 
judiciary act ? 

2. Is it the true intent and meaning of the act of 
1867, above referred to, that when this court has 
jurisdiction of a case, by reason of any of the ques- 
tions therein mentioned, it shall proceed to decide 
all the questions presented by the record which are 
necessary to a final judgment or decree ? 

3. If this question be answered affirmatively, does 
the Constitution of the United States authorize 
congress to confer such a jurisdiction on this court. 

1. The act of 1867 has no repealing clause nor 
any express words of repeal. If there is any repeal, 
therefore, it is one of implication. The differences 
between the two sections are of two classes, namely, 
the change or substitution of a few words or phrases 
in the latter for those used for the former, with very 
slight, if any, change of meaning, and the omission 
in the latter of two important provisions found in 
the former. It will be perceived by this statement 
that there is no repeal by positive new enactments 
inconsistent in terms with the old law. It is the 
words that are wholly omitted in the new statute 
which constitute the important feature in the ques- 
tions thus propounded for discussion. 

The first question the court answers in the affirma- 
; tive, or rather held that the twenty-fifth section of 





the act of 1789 is technically repealed, and that the 
second section of the act of 1867 has taken its place. 
The answers to the other questions are contained in 
the following syllabus prepared by the court : 
Congress did not intend, by omitting in this stat- 
ute the restrictive clause of the act of 1789, limiting 
the Supreme Court to the consideration of federal 
questions in cases so removed, to enact aflirmatively 
that the court should consider all other questions in- 
volved in the case that might be necessary to a final 
judgment or decree. Nor does the language of the 
statute, that the ‘‘ judgment may be re-examined 
and reversed or affirmed on a writ of error * * * 
in the same manner and under the same regulations, 
and the writ shall have the same effect as if the 
judgment or decree complained of had been ren- 
dered or passed in a court of the United States,” 
require the examination of any other than questions 
of federal law. 
to the manner of issuing the writ, its return with the 
record of the case, its effect in removing the case to 
this court, and the general rules ef practice which 
govern the progress of such cases to final judgment, 
and is not intended to prescribe the considerations 
which should govern this court in forming that judg- 
ment. But the language of the statute in making the 
jurisdiction of this court dependent on the decision 
of certain questions by the State court against the 
right set ap under federal law or authority, con- 
veys the strongest implications that these questions 


The phrase here used has reference 


alone are to be considered when the case is brought 
This view is confirmed by the 
course of decisions in this court for eighty years, by 


here for revision. 


the policy of Congress as shown on numerous stat- 
utes, conferring the jurisdiction of this class of 
cases in courts of original jurisdiction, viz., the dis- 
trict and circuit courts, whether originally or by 
removal from state courts, when it intends the whole 
case to be tried, and by the manifest purpose which 
In construing the 
present statute as compared with the act of 1789, we 


caused the passage of the law. 


are of opinion that we are not so closely restricted to 
the face of the record in determining whether one 
of the questions mentioned in it has been decided in 
the state court, and that we may under this statute 
look to the properly certified opinion of the State 
courts when any have been delivered in the case. 
And we hold the following propositions as governing 
our examination and our judgments and decrees in 
this class of cases, under the statute as now found in 
the recent revision of the acts of Congress: 

1. That it is essential to the jurisdiction of this 
court, over the judgment or decree of a State court, 
that it shall appear that one of the questions men- 
tioned in the statute must have been raised and pre- 
sented to the State court, that it must have been de- 
cided by the State court against the right claimed 
or asserted by plaintiff in error, under the constitu- 
tion, treaties, laws, or authority of the United States, 
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or that such a decision was necessary to the judg- 
ment or decree rendered in the case. 

2. These things appearing, this court has juris- 
diction, and must examine the judgment so far as to 
enable it to decide whether this claim of right was 
correctly adjudicated by the State court. 

3. If it finds that it was rightly decided, the 
judgment must be affirmed. 

4. If it was erroneously decided then the court 
must further inquire whether there is any other mat- 
ter or issue adjudged by the State court sufficiently 
broad to maintain the judgment, notwithstanding 
the error in the decision of the federal question. If 
this be found to be the case, the judgment must be 
affirmed without examination into the soundness of 
the decision of such other matter or issue. 

5. But if it be found that the issue raised by the 
question of federal law must control the whole case, 
or that there has been no decision by the State court 
of any other matter which is sufficient of itself to 
maintain the judgment, then this court will reverse 
that judgment, and will either render such judg- 
ment here asthe State court should have rendered, 
or will remand the case to that court for further 
proceedings, as the circumstances of the case may 
require. 

Mr. Justice Clifford and Mr. Justice Bradley dis- 
sented from the opinion of the court, they being of 
the opinion that when once the court acquired juris- 
diction of a case, it was its duty to decide the whole 
merits of the controversy. 


oe 


LIFE INSURANCE— STATEMENTS IN APPLI- 
CATION FOR POLICY. 


NEW YORK COURT OF APPEALS. 


SARAH L. Fircn, appellant, v. THe AMERICAN Popu- 
LAR Lire INSURANCE COMPANY, respondent. 


This case is reported below in 2 N. Y. Sup. 247; and 
was commented upon ante Vol. [X, 468. Wethen ven- 
tured the opinion that the doctrine that all answers in 
the application of a life insurance policy are warranties, 
was not goodlaw. The Court of Appeals has reversed 
the decision of the general term, and holds that, in this 
case, the policy would only be voidin the event of in- 
tentional and fraudulent misrepresentation or suppres- 
sion of facts. The case is one of much importance. 

RApPALuo, J., who delivered the opinion said: 
The exceptions mainly relied upon on the argu- 
ment are those taken to the refusal of the judge 
to grant the motion for a nonsuit, to his refusal 
to charge the jury that “if they believed that Fitch 
had had any disease of the eyes such as to re- 
quire care and attention no recovery could be had,”’ 
that “if they believed that Fitch had had any in- 
jury of the eyes there could be no recovery,” and 
that “if they believed that there existed at any 
time prior to the application, either a disease or 
any injury of the eye, there could be no recovery.” 
Also, to the exclusion of evidence that Fitch commit- 
ted suicide. Other exceptions were taken and appear 





in the case, but if the positions upon which they are 
founded are sound, they are available under the mo- 
tion for a nonsuit, and have been so treated on the 
argument and will be here considered in that connec- 
tion. ~ 

The motion for a nonsuit was made upon the ground 
that by the undisputed and uncontradicted evidence 
it appeared, that Fitch in the application he made for 
the policy made misrepresentations as to certain facts, 
and concealed and withheld certain other facts, which 
under the terms of the policy and of the application 
necessarily made it void. 

It is claimed on the part of the defendant that the 
statements contained in the application were warran- 
ties and must be absolutely true; that it was not for 
the jury to pass upon the question whether they were 
material to the risk, nor whether the applicant made 
any intentional misstatement; that the only question 
is whether or not the statements were true, and that 
if any untrue statement (except as to ancestry) was 
made in the application, the plaintiff cannot recover, 
and that it is wholly unimportant whether or not the 
matter as to which the untrue statement was made 
had any tendency to increase the risk or any connec- 
tion with the cause of death, or whether the statement 
was known to the applicant to be untrue. 

The first question to be considered is whether the 
statements contained in the application were absolute 
warranties or mere representations, and whether under 
the terms of the policy and application the warranty 
therein mentioned was not in effect simply that the 
statements were made in good faith. Although the 
term warranty is used in both instruments, it must be 
construed with reference to the other language em- 
ployed inthe same instruments. These instruments 
were prepared by the defendant, and themselves ex- 
plain the degree of responsibility to be assumed by 
the applicant in answering the questions propounded 
to him. Although the word warranty is employed, 
yet if the explanations accompanying that term show 
that a strict warranty was not intended, these explana- 
tions given by the defendant itself in the papers, and 
which induced the applicant to undertake to answer 
the questions and enter into the contract, must gov- 
ern. 

The application begins with a preamble, headed, 
‘*Explanation.’’ This explanation describes the na- 
ture of life insurance, and defines the terms ‘“ in- 
sured’? and ‘“‘assured.’”’ It then proceeds to state 
that the policies of this company are made in entire 
unconditional, honest good faith, and that it is 
required as a condition that the application be made 
in equal good faith. That if it is, and the condi- 
tions fulfilled, premiums paid when due, etc., ‘all 
of which is easily done when the intention is good, 
the assured may confidently rely upon the prompt 
payment of the assurance by this company as one 
of the most certain of human events.” ‘The as- 
surance can be jeopardized only by dishonesty or inex- 
cusable carelessness on the part of the applicant, since 
each question and answer is easily made correctly if 
only truthful. ‘I do not kuow,’ is as proper at one 
time as ‘Yes’ or ‘No’ at another.” * * * “The 
sole object is to protect the honest from the effects of 
misstatements, not only of themselves, but of others, 
by having every thing so plain that it will be clearly 
evident that a misstatement can be made by intention 
only.” It then proceeds to propound questions as to 
the grandparents, parents, uncles and aunts on the 
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paternal and maternal sides, whether living or dead, 
their health when living, ages at death, causes of death, 
weight, height, complexion, color of hair, beard and 
eyes, and various other questions concerning them. 
Then followa great number of questions of the most 
minute character, touching the insured, his constitu- 
tion, habits, eto., and among others as to his weight, how 
much increase or diminution in weight in one yearand 
in five years, what diseases he has had, including those 
of childhood, whether any place where he has ever lived 
was subject to any disease and what, as to his habits, 
how often he bathes, whether he rises and retires regu- 
larly — whether late or early, what he wears next his 
skin, what kind of stimulants he uses, if any, whether 
he takes his tea or coffee weak or strong, the extreme 
number of glasses of ale, beer, cider or wine he takes 
in a day, the quantity he takes in a month, whether 
he has ever been intoxicated and how often, whether 
the action of his bowels is regular every day, 
whether he has any practice tending to impair health, 
etc., whether his vocation endangers life or health, 
what it will be, whether be has reason to think that 
his residence, vocation or any circumstances affecting 
him will be more hazardous to life and health than is 
at present the case, whether his hands and feet are 
usually warm or cold, whether any kind of food 
usually produces ill-health or indigestion, whether he 
has ever had any of a long catalogue of diseases, many 
of which are of a character which he might well have 
had without knowing it, and which he might naturally 
deny ignorantly; whether he has ever had any disease 
of or injury to any organ, or has ever had any symptom 
of disease of any organ, whether he is acquainted 
with the laws of health and whether he takes pains 
to observe them, and a host of other questions which 
no human being could with safety undertake to 
answer accurately and warrant the correctness of his 
answers. Then follow questions as to his knowledge 
of the conditions o the insurance, and among these 
whether he is aware that any fraud will vitiate the insur- 
ance, but he is not asked whether he is aware that 
any unintentional mistake in answering any of the 
host of questions thrust at him, whether material to 
the risk or not, will be a breach of warranty, and 
vitiate his policy. 

The applicant is required to answer the questions 
thus propounded by making upon or over each question 
conventional marks, one of which signifies yes, or good 
or positive, one no, or bad or negative, double of 
either, very or decidedly, one medium, and the other, 
do not know. 

This document, which the applicant is required to 
sign, concludes with a declaration that his answers to 
the questions and the written statements in the pre- 
ceding statement, declaration or warranty, together 
with the statement made to the examining physician 
and signed, are warranties correct and true, and that 
there is not concealed, withheld nor mentioned therein 
any circumstance in relation to the past or present 
state of the health, habits of life, condition or inten- 
tions of the applicant, nor any fact concerning his 
relatives or ancestry with which the company ought to 
be made acquainted (without specifying what is the 
nature of such last-mentioned facts), also, that the 
statements, etc., shall be the basis and form part of 
the contract or policy, and if not in all respects true 
and correct the policy shall be void. 

This application was signed by Fitch, the questions 
being wholly or in part answered by means of the 





stipulated hieroglyphics, and a policy was thereupon 
issued on his life in favor of the plaintiff as assured 
for $3,000. This policy contains a declaration on the 
part of the company that it is issued in entire uncon- 
ditional honest good faith and with the just intent of 
scrupulously fulfilling all the conditions and engage- 
ments of the contract with absolute certainty, and 
then proceeds to state that fraud or intentional mis- 
representation violates the policy, and that the state- 
ments and declarations made in the application are 
warranties and in all respects true, and do not sup- 
press or omit any fact relative to the insured affecting 
the interest of the company, or which whether material 
or not would tend to influence the company in taking 
the risk. To this policy is annexed a notice to the 
policy holders of the conditions of the insurance, one 
of which is that proofs of loss may be presented at 
any time, but that as the payment will be contested only 
in case of fraud it is agreed and provided in order 
that the facts may be fresh and attainable, that no 
action on the policy shall be sustainable unless com- 
menoed within twelve months after the decease of the 
insured. 

{t seems to us, looking at all these papers together, 
considering the character of the minute inquiries made 
of the applicant, the extravaganceof supposing as to 
many of them that any one could undertake to answer 
them categorically as required, and warrant the 
answers, or at most do more than express an opinion 
concerning the subject of them, coupled with the re- 
peated professions of good faith on the part of the com- 
pany and exhortations to like good faith on the part of 
the applicant, and the declarations that if the applica- 
tion is made in good faith, equal to that professed by 
the company and the conditions fulfilled, premiums 
paid, etc., the assured may confidently rely upon the 
prompt payment of the assurance by the company as 
one of the most certain of human events —that the assu- 
rance can be jeopardized only by dishonesty or inex- 
cusable carelessness on the part of the applicant; that 
the sole object is to protect the honest from the effects 
of misstatements by having every thing so plain that 
a misstatement can be made by intention only; that 
fraud or intentional misrepresentation violates the policy, 
and that the payment will be contested only in case of 
fraud, the true construction of the papers is that the 
policy is to be void only in case of intentional and 
fraudulent misrepresentation or suppression of facts 
by the applicant, and that although the term warranty 
is used, yet its legal effect is sv modified by the expla- 
nations and declarations by which it is accompanied, 
that it imports no more than an assurance that the 
statements are made honestly, in good faith, and are 
believed by the applicant to be correct and true. These 
explanations and declarations are so inconsistent with 
the legal effect of a warranty, in the strict legal sense 
of the term, that both cannot stand together, and to 
hold the applicant to the strict rules applicable to 
warranties would be to entrap him into an agreement 
which he never intended to make. The statement that 
payment of the loss will be contested only in case of 
fraud, is one easily comprehended by every man of or- 
dinary understanding, and together with the other plain 
declarations, explanations and assurances contained 
in the papers must have been intended and were cal- 
culated to inspire confidence in applicants for insurance, 
and to induce them to believe that an unintentional 
and honest mistake or omission on their part, in travel- 
ing through the maze of complicated questions put to 
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them, would not be taken advantage of by the com- 
pany. Where a warranty is understandingly and 
clearly given by an insured, no matter how immaterial 
the fact warranted may be, he will be held strictly to 
his contract. But when thrown off his guard and 
induced to enter into such a contract, by declarations 
of the insured, such as appear in this case to have been 
contained in the papers prepared by the defendant and 
evidencing the contract, the declaration in the same 
papers that the statements are warranties, and the 
basis of the contract, etc., must be so construed, if 
possible, as to harmonize with the explanations and 
declarations of the insurer, and if this is not possible 
they should be rejected. 

Under this view of the contract it was necessary in 
order to sustain the defense, to show not only that the 
statements were untrue, but that they were known 
by the insured so. to be, and that they and the alleged 
omissions were made intentionally, and with a fraud- 
ulent design. And to entitle the defendant to the 
non-suit asked, it was necessary that this fraud should 
be so conclusively proved that there was no question 
for the jury. 

There was some evidence tending to show fraud in 
the statement and in omitting to mention certain 
facts, but this evidence was in our judgment far from 
being of that conclusive character, and so uncontro- 
verted as to have justified the judge in non-suiting 
the plaintiff. The main facts relied upon were that 
some six years before the policy was applied for the 
deceased had had an inflammation of the eyes, termed 
by the physicians conjunctivitis. The evidence tended 
to show that this was caused by some sand being 
thrown in his eyes while in the army, in 1864, and that 
he had been discharged from the army for this cause. 
That this conjunctivitis was merely a temporary inflam- 
mation of the eye, of which he had long since been 
cured, and that it was not calculated to affect the dura- 
tion of life. That he had been confined in the hospital 
in Virginia by reason of thisinflammation of the eyes 
in October, 1864, when he was furloughed, and that he 
was treated for the same complaint by a Dr. Benson, 
in Nevember, 1864, and was finally discharged from 
the army in May, 1865. 

It was attempted to be proved that his eyes bore 
traces of his having had iritis at some period of his 
life, but this proof was controverted by evidence, and 
therefore would not have justified a non-suit. The 
policy was issued in November, 1870, an! it is not 
claimed that he then had any disease of the eye. 

Theapplication contained an inquiry whether the 
deceased ‘“‘had ever had any illness, local disease, or 
injury in any organ,’’ which question he answered in 
the negative. 

This is claimed to have been a misrepresentation and 
breach of warranty by reason of which the plaintiff 
should have been non-suited. 

The president of the defendant who appears to have 
been a physician, enumerates about fifty parts of the 
human body which come under the denomination of 
organs, including among others the eye, the nerves, 
bones, cartilages, veins, glands of the skin, etc., and it 
is claimed by the defense that an injury to, or disease 
of any of these organs at any previous period neces- 
sarily rendered the answer given by the deceased a 
breach of warranty, or a misrepresentation which 
if a finger had been broken, 
the skin injured, or a vein cut at any period of the 


should avoid the policy. 





applicant’s life, the policy would according to this doc- 
trine be void. 

We think that, according to the construction which 
we have put upon the contract in question, the judge 
would not have been justified in holding that the omis- 
sion to mention a temporary injury to the eye by sand 
being thrown into it, which had produced inflamma- 
tion six years before the policy was applied for, and 
which was then cured, was conclusive evidence of fraud, 
or a breach of warranty sufficient to avoid the policy. 
If of any importance, it was, at most, evidence of fraud 
to be submitted to the jury. 

These policies are provisions made usually by persons 
of slender means for the benefit of their families in 
case of death. They sometimes devote their small 
savings, for many successive years, to paying the pre- 
miums. To justify us in holding that all the answers 
given to the multitude of questions asked in the case 
before us are warranties, and that a mistake or unin- 
tentional omission as to any of them should avoid the 
policy, the clearest, most unequivocal and unqualified 
language should be employed in the policy and condi- 
tions. A company cannot be permitted in the same 
papers to say to the assured, to induce him to enter 
into the contract, that nothing but fraud or intentional 
misstatatement shall avoid his policy, or that payment 
will be contested only in case of fraud, and when the 
claim for payment is presented, to set up as a defense a 
merely technical breach of warranty in relation to some 
trivial matter. In a case like this, considering the 
number and character of the inquiries made of the 
insured, if the answers were all held to be warranties, 
it would, in substance, be optional with the company 
whether to pay or not, for it would be a marvel if some 
flaw could not be found in the application. No intel- 
ligent person would knowingly invest his earnings in so 
precarious a security. 

Another alleged ground of nonsuit was the response 
of the applicant to the question, ‘‘ Family physician, 
and each one who has ever given the party medical at- 
tendance? If neither exist, name some medical man, an 
acquaintance who knows the party well.’”’ The answer 
was, ‘‘Have none.’ This answer was upon its face 
incomplete. It applies only to the call for the name 
of the family physician. Whether the suppression of 
the name of Dr. Benson, who had attended the appli- 
cant for inflammation of the eyes, in November, 1864, 
and again in 1867, for some other complaint not men- 
tioned, and of the doctor who was called in to visit his 
boy in 1870, and attended him twice at Troy, were 
fraudulent suppressions, were questions for the jury. 
If the defendant had desired a fuller answer to the 
question, it should have insisted upon it at the time. 

The same remarks apply to the statements of the 
applicant as to his vocation, his residence, and to the 
question whether he had been medically examined for 
the army or navy, or with reference to insurance; and 
to his omission to mention the fact of his discharge 
from the army. There was no such conclusive evidence 
of fraud or intentional misrepresentation as required 
the court to pass upon the fact. The refusals to charge 
as requested are covered by the remarks already made, 
and this disposes of all the material exceptions, except 
the rejection of evidence that Fitch, the deceased, 
committed suicide. 

The policy contained no stipulation that it should be 
void in case of the death of the insured by suicide. It 
was not taken out for the benefit of Fitch but of his 
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wife and children. Although they were bound by his 
representations, and any fraud he may have committed 
in taking out the policy, the policy having been ob- 
tained through his agency, yet they were not bound by 
any acts or declarations done or made by him after the 
issue of the policy, unless such acts were in violation 
of some condition of the policy. We have examined 
the various grounds upon which the defendant claims 
that this evidence was admissible, but are of opinion 
that they are not sufficient. 

The order of the General Term should be reversed, 
and the judgment entered upon tbe verdict affirmed, 
with costs. 

All concur, except Church, C. J.,who did not hear 
the argument, and Folger, J.. not voting. 

—__.—_—__— 
UNITED STATES SUPREME COURT ABSTRACT. 

The following decisions were handed down in the 
United States Supreme Court, on Monday, February 


1, 1875: 
BANKRUPTCY. 


Confession of judgment.— No. 102—Clark et al. v. 
Tselin; No. 103—Ilselin v. Clark et al. Appeals from 
the circuit court of the United States for the southern 
district of New York. Mr. Justice Strong delivered 
the opinion, holding that a judgment rendered on a 
power to confess judgment which was given more than 
six months before bankruptcy, is not void as against 
the assignee, though the judgment was entered on the 
power after the insolvency of the bankrupt was known, 
and only afew days before the filing of a petition in 
bankruptcy against him. Reversed. 

BONDS. 

Manufacturing company.—N 0. 729—The Citizens’ Sav- 
ings Bank uf Cleveland v. The City of Topeka. Appeal 
from the circuit court of the United States, district 
of Nebraska. Mr. Justice Miller delivered the opinion 
holding that bonds issued by the city of Topeka, under 
a statute of the State which authorized it in aid of a 
manufacturing company to secure its establishment in 
that city, was void on the ground that the tax neces- 
sary to pay the bonds was not raised for any public 


purpose. Affirmed. 
CONTRACT. 


Specific performance: evidence.—No. 134— Rogers 
Locomotive and Machine Works v. Thomas HE. Helm. 
Appeal from the circuit court of the United States for 
the southern district of Mississippi. This was a bill for 
specific performance, which was resisted on the ground 
that there was no contract in writing. Mr. Justice 
Hunt delivered the opinion, holding that there is no 
sufficient proof of the contract, either oral or written. 


Affirmed. 
PATENT. 


Novelty.—No. 146—Smith v. Nichols. Appeal from 
the circuit court of the United States for the district 
of Massachusetts. This was a patent case. Mr. Justice 
Swayne delivered the opinion, affirming the judgment 
of the court below, holding that there is no novelty in 
complainant’s patent. Affirmed. 

TAX SALES. 

Redemption; bankruptcy.—No. 144— Hampton v. 
Rouse. Appeal from the circuit court of the United 
States for the southern district of Mississippi. 
Mr. Justice Clifford delivered the opinion holding that 
where it appeared, that an agent of the owner of 
lands applied to the proper officer to redeem them from 
a sale of taxes on the day for redemption, and the offi- 
cer told him he could not be allowed todo so on that 





day, it was error in the court to take from the jury the 
question whether the conduct prevented the redemp- 
tion and to tell them that unless the money was actually 
tendered, the right to redeem was gone. Held, also that 
the legal title of a bankrupt to real estate is not 
divested by bankruptcy proceedings until an assignee 
is appointed, and that until that time a right to redeem 
from tax sales wasin him. Reversed. 
———__ __—_——. 
RECENT AMERICAN DECISIONS. 
CONTRIBUTION. 

Sureties.—The right of mutual contribution exists 
only among those who are sureties for the same thing. 
But equity looks at substance more than form, and if 
several persons enter into contracts of suretyship which 
are the same in their legal character and operation, 
though by different instruments, at different times, 
and without the knowledge of each other, they will be 
bound to mutual contribution. Monson v. Drakeley, 40 


Conn. 553. 
CRIMINAL LAW. 


Challenge of Jurors.—Under the statutes of Wiscon- 
sin, in the impanelling of a jury for the trial of a 
criminal prosecution (whether the offense be one pun- 
ishable by imprisonment for life or one of lower 
grade), twelve jurors must be called in the cause, before 
the accused can be put to his challenges; and the full 
number of twelve unchallenged and unsworn jurors 
must be maintained in the box until the parties have 
exhausted their challenges, or accept the jury. Then, 
and not before, the jury should be sworn in the cause. 
In this case each juror was called singly, singly ques- 
tioned for ground of challenge for principal cause and 
for favor, and, none such appearing, was singly 
submitted to the parties for peremptory challenge, 
before another was called, and, if not challenged, was 
at once sworn in the cause; and so on, until the jury 
was full. Held, error, for which a judgment agaiust 
the accused must be reversed. Lamb v. State, Sup. Ct. 


Wis. 1874. 
DEED. 


Delivery.—A magistrate, after consultation with all 
the parties, and in their presence, drew adeed from 
A to B,a mortgage back from B to A,and a per- 
sonal contract between them, which was the cunsider- 
ation of the deed, all parties understanding that the 
papers were to be presently executed, and to take effect 
at once; and the instruments were all signed, wit- 
nessed and acknowledged in his presence; and he 
executed the certificate of acknowledgment, and then 
the parties being still present, handed to each the 
papers running to him, saying: “‘I suppose these belong 
to you, A, and those to you, B.” No specific direction 
was given by either party at the time this was done; 
but there was no dissent or comment from either, and 
each took in silence the papers so handed to him. Held, 
that there was a valid delivery of the deed. Bogie v. 
Bogie, Sup. Ct. Wis. 1874. 

HIGHWAY. 

Sidewalk.—A proprietor upon a city street was making 
a sidewalk in front of his premises under an order 
of the city authorities, and while making it negligently 
left the walk in such acondition as to be dangerous to 
public travel, and the plaintiff was injured by reason 
ofit. A reasonable supervision on the part of the city 
authorities would have discovered the condition of the 
walk in season to have prevented the injury, but such 
supervision had not been given; held, that the city was 
liable. Boucher v. City of New Haven, 40 Conn. 456. 
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IMPLEMENTS OF TRADE. 

Exemption.—The * implements of a debtor’s trade,” 
within the meaning of the statute exempting them 
from execution, are the tools of a mechanic used in 
carrying on his business. Seeley v. Gwillim, 40 Conn. 
106. 

And such tools are exempt although of an improved 
and expensive character. 

But they must be strictly tools, in contradistinction 
to machinery. 

The fact that a mechanic, while carrying on a trade, 
is also a manufacturer, will not prevent the exemption 
of such tools as he uses in person in his trade. Nor will 
the fact that he is carrying on a trade extend the 
exemption to implements used by him as a manufac- 
turer. 

A debtor carried on the business of book binding and 
manufacturing blank books, working himself and 
employing four hands. Hehad sundry machines for 
doing different parts of the work, all of which were 
operated by hand, and all of which, as well as the tools 
used, would have been needed if he had done the work 
alone; held that the machines were not exempt, but 
that all the tools were. 

And held that the stove, desk, chairs and other fur- 
niture used by him in his shop were not to be regarded 
as implements of his trade and were not exempt. 


LIQUOR LAW. 

Physical injury.—In an action under the ‘‘ Graham 
Liquor Law” (ch. 127, Laws of 1872), the complaint 
after alleging the intoxication of plaintiff’s husband 
caused by liquors sold to him by defendant, further 
alleges (in the language of the statute) that,in conse- 
quence of such intoxication, plaintiff ‘thas been injured 
in person, property and means of support,” to her 
damage, etc.; held, that where an intoxicated husband 
without actual violence, but by threatening and 
abusive language and intimidation, drove his wife out 
of the house, and kept her out for several hours; held, 
that there was a physical injury and suffering sufficient 
to sustain an action under said statute against the 
liquor seller; and the action being thus sustained, the 
wife may recover, asa part of her actual damages, for 
the injury to her feelings and the indignity suffered by 
her. Paterson v. Knoble, Sup. Ct. Wis. 1874. 

OFFICER. 

Fees.—Officers take their offices cum onere, and ser- 
vices required of them by law, for which they are not 
specifically paid, must be considered compensated by 
the fees allowed for other services. When a statute 
gives a fee to the sheriff or other officerfor the service 
of process, and there is nothing in any statute show- 
ing a different intention, no other or further fee can be 
charged; and the county board of supervisors has no 
authority to make extra allowance to the officer for 
such services. The statute (R. S., ch. 133, sec. 1, subd. 
27; Tay Stats., 1514, §1, subd. 27) fixes the sheriff’s fee 
“for traveling to serve criminal process” at ‘ten cents 
per mile for every mile actually traveled.’’ The plain- 
tiff, as sheriff, having charged the county various sums 
in addition to such statutory fee, for personal expen- 
ses, hotel bills, railroad fare, team hire, etc., while 
traveling to serve criminal process, and having recov- 
ered judgment therefor, such judgment is reversed. 
Croker v. Supervisors, Sup. Ct. Wis. 1874. 

RECEIVER. 

Action.—A receiver who represents all the members 

of a partnership or corporation, or (as in this case) all 





the parties to a subscription fora common purpose 
may maintain an action against one of the persons so 
represented, for a sum due from that one to the whole 
body represented, although the defendant may be 
ultimately entitled to share in the proceeds of such 
suit. Lathrop v. Knapp, Sup. Ct. Wis. 1874. 
REPRESENTATIONS, 

Liability for.—A person is not liable, directly or indi- 
rectly, for the effect of representations honestly made, 
to a party seeking information as to the pecuniary 
standing of another, where he has no interest in the 
matter, although the representations may turn out to 
be untrue. Hall v. Bradbury, 40 Conn. 2. 

SUNDAY. 

Prohibitory statute.—The defendant hired a horse of 
the plaintiff on Sunday to go on that day to the town 
of S. He went several miles beyond, and while doing 
so caused the death of the horse by overdriving; held, 
in an action of trover joined with case, that the plain- 
tiffcould recover, notwithstanding the statute prohibi- 
tion of all secular business on Sunday. Frost v. 


Plumb, 40 Conn. 111. 
VESSEL. 


Sale.—It is not necessary, as a matter of law, that a 
bill of sale should be given, to pass the title to a vessel, 
as between the parties. Scranton v. Coe, 40 Conn. 159. 

WAGER. 

Recovery of money.—Where money is deposited with 
astakeholder upon an illegal wager, it may be recov- 
ered back by the party depositing it, upon a notice 
given to the stakeholder, while the money is in his 
hands, not to pay it over to the winning party. Hale 
v. Sherwood, 40 Conn. 332. 

And where each of two parties who had made such 
deposits claimed to have won, and therefore to be en- 
titled to the whole amount deposited, and one of them 
demanded of the stakeholderthe whole sum as due him 
and notified him not to pay it to the other party, it was 
held that his right of recovery was not defeated by the 
fact that his demand covered the whole amount in the 
stakeholder’s hands, and was made in aflirmance, and 
not in repudiation, of the wager. 

WILL. 

Proof.—Where a will, unrevoked, has been lost or 
destroyed, its contents may be proved by parol evi- 
dence, and it may on such evidence be admitted to 
probate. Butits contents, and the fact that it was 
not revoked, must be established by clear and satis- 
factory proof. In the matter of Johnson’s will, 40 Coun. 
587. 

THE HUSBAND AS WITNESS IN AN ACTION 
OF CRIM. CON. 


Tue CASE OF TILTON V. BEECHER. 


The most noteworthy circumstance in the Tilton- 
Beecher case, considered in its legal aspects, was 
the argument of counsel on the admission of Mr. 
Tilton as a witness, and the decision of the court 
thereon. By the act of May 10, 1867, which is entitled 
** An act to enable husband and wife, or either of them, 
to be a witness for or against the other, or on behalf 
of any party, in certain cases,’ it is provided that: 
‘‘Nothing herein contained shall render any husband 
or wife competent or compellable to give evidence for 
or against each other * * * * in any action or 
proceeding for or on account of criminal conversa- 
tion.”’ The defendant claimed that this excluded 
Mr. 'vilton from the stand altogether, on the ground 





that the issue was really the adultery of the wife (Mrs. 
Tilton), and, therefore, the plaintiff's testimony would 
be “against” his wife. A large number of authorities 
was cited to illustrate the protection which the law 
throws over the marriage relation. Among others the 
case of Dann v. Kingdom, 1 N. Y. Sup. 492, was cited 
where the husband was held to be incompetent under 
the act of 1867 to* prove the fact of marriage, in an 
action of crim. con. 

Upon the plaintiff's side it was argued that Mr. 
Tilton was not called to testify ‘“‘against’’ his wife, 
because she was not a party. In refutation of the 
authority of Dann v. Kingdom, supra, the case of 
Petrie v. Howe, 4 N. Y. Sup. 85, decided in the same 
department, was cited. In the latter case it seems 
that the husband was allowed to testify in an action of 
erim. con., without objection either from counsel or 
court, and the point was neither raised by counsel 
nor passed upon by the court at general term. 
The defense also contended that the exclusion of 
the plaintiff would give the defendant an undue 
advantage, and if plaintiff was excluded as a witness 
he could not give his testimony even on general or col- 
lateral matters. The ingenuity of the counsel on both 
sides was fairly exercised, and great learning and 
ability were displayed. Judge Neilson decided that 
the plaintiff was competent to be sworn and to testify 
in his own behalf; but that as to the principal question 
at issue, he was not competent to testify in respect to 
any confidential communication. It would be a mat- 
ter of great legal importance to have the construction 
of the act of 1867 fully settled in the Court of Appeals. 

comptes 
COURT OF APPEALS ABSTRACT. 


APPEAL. 

Order setting aside verdict.— This was an appeal from 
an order of the general term, affirming an order of the 
court at circuit, granting a motion made on the min- 
utes of the judge to set aside a verdict. The order 
shows that the motion was granted on the ground that 
the verdict was against evidence. Held, that the order 
was not appealable to this court. Felton v. Brooklyn 
City, etc., R. R. Co. Per curiam opinion. 

BAILMENT. 

Common carrier: lien: warehouseman: liability of: 
** factors’ act.’’—This action was brought for the con- 
version of a quantity of oats, which were received by 
plaintiff for transportation. A bill of lading was given 
by plaintiff which provided that the consignee should 
have three week days, after arrival and notice, to dis- 
charge the cargo, and for every day’s demurrage be- 
yond the three days should pay a specified percentage 
on freight. Held, that, if the consignee deemed it 
necessary, he had a right to detain the boat a reason- 
able time after the expiration of the three days to 
complete the delivery, and this right could only be 
terminated by a notice by the carrier to the effect that 
if the goods should not be received within some rea- 
sonable time mentioned therein, they would be stored 
elsewhere, and that a deposit by plaintiff of the oats 
at the expiration of the three days in defendant’s 
warehouse without such notice, was a violation of the 
owner's rights, and put an end to plaintiff’s lien for 
freight. 

Also held, that the oats having been surrendered by 
defendant, upon demand, to the true owner, he could 
avail himself of these facts as a defense in an action 
by plaintiff for conversion thereof. 
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This is not a case where the rule that a bailee cannot 
set up title ina third person as against his bailor is 
applicable. That rule is applicable where the bailee 
seeks to avail himself of the title of a third person, for 
the purpose of keeping the property himself, or where he 
has not yielded to a paramount title. Where the owner 
is entitled to, and demands, possession, it is the posses- 
sor’s duty to deliver it, and the performance of this 
duty will not be adjudged tortious as against a bailor 
having no title. 

Plaintiff received from defendant a weigher’s re- 
turn of the vats received. Held, that this was not 
such a receipt as is contemplated by the “ factor’s 
act ’’ (chap. 326, Laws of 1858), and the provisions of 
that act did not apply to this case. West. Tr. Co. v. 
Barber. Opinion by Grover, J. 

BILL OF EXCHANGE. 


Acceptance: waiver.—This action was brought to 
recover the amount of a check for $2,000, given to de- 
fendant by the drawers of a bill of exchange as secu- 
rity. It appeared that the assignor of plaintiff sold to 
defendants a bill of exchange on Liverpool for £3,000. 
On presentation thereof acceptance was refused, and 
having been protested for non-acceptance, it was re- 
turned to the defendants. The drawers having been 
charged by due notice, were applied to, “to retire the 
bill or give security for its payment at maturity.” It 
was thereupon arranged that defendants should send 
the bill back to Liverpool, the drawers agreeing that 
upon being again presented it would be accepted as of 
the date of the original presentation, and would be 
paid at matutity, the drawers giving the check in suit as 
security, which was paid on demand. The evidence 
tended in some degree to show, that the arrangement 
involved a waiver of defendants’ claim for damages on 
protest for non-acceptance, in case the bill should be 
accepted and paid. The bill was sent back, accepted 
according to agreement and paid. A repayment of 
the $2,000 was applied for by the drawers. Defendants 
claimed to retain the statutory damages of ten per 
cent, and offered to pay the balance only. At the end 
of plaintiff’s case, defendants moved for a dismissal of 
the complaint, upon the ground that upon the protest, 
return of the bill and notice, the amount payable by 
the drawers by force of the statute became the amount 
of the bill at the current rate of exchange, with ten 
per cent upon its face as damages, and that no con- 
sideration was shown for the release or relinquish- 
ment of any portion of that amount, which motion 
was granted. Held, error; that the ground of the mo- 
tion necessarily implied a relinquishment or waiver of 
the claim for damages, that what was done and agreed 
to by the drawers was something different from that 
imposed upon them by the law as a duty upon return 
of the bill protested, and was a sufficient considera- 
tion to sustain the whole agreement, upon the part of 
the defendants, including the waiver. Pesant v. Pick- 
ersgill, survivor, etc. Opinion by Johnson, J 


NEGLIGENCE. 

1. Injury to infant: contributory negligence.— This 
action was brought to recover damages for injuries al- 
leged to have been sustained by defendant’s negligence. 
The plaintiff was an infant aged three years and eight 
months, and lived with his parents in Brooklyn. He 
escaped from his home with his sister, and while in 
the street they saw a young man about twenty years 
old, a clerk of their fathers, driving a grocer’s wagon, 
in his usual routine of business, and asked him to let 
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them ride, which he did. Plaintiff was seated at the 
end of the seat, and while crossing defendant's track 
was jolted out and fell on the track about twenty-five 
feet in front of an approaching car, the driver did not 
see him in time to stop the car, and it ran over him 
and inflicted the injuries complained of. There was 
nothing to prevent the driver seeing the child; sev- 
eral persons pointed him out, and it appeared that the 
car could have been stopped in ten or twelve feet. 
Held, that the driver was guilty of negligence in not 
discovering the plaintiff and in not stopping the car; 
that permitting the plaintiff to go on the street accom- 
panied by his little sister only, if negligent, was not a 
proximate cause of the injury, and was too remote to 
be regarded, as at the time of the accident plaintiff 
was in charge of a person of suitable age; that, as 
matter of law, it was not negligence to allow the boy 
to ride upon the seat where and as he did, but was a 
question for the jury, and their decision is conclusive 
here. Bahrenburgh, by guardian, etc., v. Brooklyn City, 
etc., R. R. Co. Opinion by Grover, J. 

2. Railroad: injury caused by locomotive: evidence: 
flagman.—This action was brought to recover dam- 
ages for injuries to plaintiff and his property. The in- 
jury happened while crossing defendant’s track, by 
an engine which was being backed down on the track. 
It appeared on the trial that some empty cars were 
standing on another track, between plaintiff as he ap- 
proached the track and the one upon which the engine 
was. Defendant’s counsel requested the court to 
charge that defendant was not guilty of negligence in 
using that particular engine. Also, that leaving the 
empty cars standing on the track was not negligence ; 
the court refused so to charge. Held, no error; as no 
point had been made that the engine was not in all 
respects proper, and as the evidence as to the empty 
cars was pertinent only upon the question of plain- 
tiff’s negligence. 

A trial court may refuse to charge upon an irrelevant 

oint. 

. Defendant employed and posted a flagman at the 
crossing. Plaintiff ’s evidence tended to show that the 
flagman was negligent and did not warn plaintiff as he 
approached; this was disputed by defendant’s testi- 
mony. Defendant asked the court to charge that 
plaintiff should not recover, unless the jury found, in 
addition to the fact that the flagman did not warn him 
the further fact that the engine bell was not rung; the 
court refused so to charge. Held, no error; that al- 
though it was not negligence for the defendant to omit 
to keep a flagman at the crossing, yet having done so, 
if plaintiff did not hear the bell, and if the flagman 
neglected to give the warning, and if the injury hap- 
pened solely in consequence of such neglect, it was 
sufficient to make defendant liable. Kissenger v. N. 
Y. C.& H. R. R. Co. Opinion by Church, Ch. J. 
REAL ESTATE. 

Riparian land: boundary: adwerse possession: rail- 
road corporation.—This was an action of ejectment. 
The land in dispute was a strip upon the west side of 
a creek; plaintiff’s deed described the land as begin- 
ning at a-point on the west bank of the creek, thence 
‘“‘ following said west bank on a general course of N. 4 
degrees 24 minutes W.”’ Held, that this gave plaintiff 
the land to the margin of the creek at low-water mark, 
although a survey of the land according to the courses 
and distances specified in the deed would not carry 
him to the creek, as the creek being a natural monu- 
ment the courses and distances must yield to it. 





A fence was built by plaintiff's grantees op the west 
side of the creek ,in a place where it could be conve- 
niently put without danger of being washed away, not 
as a line fence, but to keep cattle from coming across 
the creek upon the land. The owner of the land occu- 
pied by defendant on the opposite side of the creek 
had built and kept up at times a fence running across 
the creek and connecting with the first fence. Held, 
that this did not tend to show an adverse possession, 
neither did the facts that defendants’ horses and cattle 
some times crossed the creek upon the strip between 
the fence and the creek. 

Also held, that where a railroad corporation is au- 
thorized by its charter to purchase such real estate as 
may be necessary to construct its road, the land deeded 
to it will be presumed to be acquired for that purpose. 
By a deed purporting to convey a fee it acquires a title 
in fee, and when it no longer needs the land for its 
purposes it can sell and convey the same. Yates v. 
Van De Bogert et al. Opinion by Grover, J. 


——>—___ 


NATURAL LAW. 

A School of Law has been opened in Yeddo by 
French professors, and M. Boissonade chose for his 
inaugural lecture, the subject of Natural Law. His 
lecture is thus summed up in the Law Magazine & 
Review: 

The subject which M. Boissonade chose for his inaugu- 
ral lecture was Natural Law, the only portion of the 
field of jurisprudence, as he considered, fitted for the 
study of his pupils at atime of transition, when the 
old law is disappearing, and the new law is not yet for- 
mulated. The natural law, in his view, is to lead up 
to positive law, which ought to be its clearest possible 
expression, its most indisputable formula. ‘ When the 
law promulgated by men,” said St. Thomas Aquinas, 
‘* deviates from natural law, it is no longer law, but the 
corruption of law.’’ The legislator’s task then, accord- 
ing to M. Boissonade, is to make the law natural, 
clear, and determinate; and it is a task which is 
nowhere concluded, and can never be concluded 
amid the constant changes and developments of 
nations, and of the moral and intellectual as well as 
of the material world—changes of which the the very 
scene of M. Boissonade’s prelection affords a striking 
evidence. This natural law, however, is not in the 
French professor’s eyes that of the so-called state of 
nature of eighteenth century philosophers, but that of 
man living in a social state—the only state which we 
know, and the only one which has need of law, i.e. a 
rule of conduct laid down by a superior (imperative- 
ment tracee), and also the only one in which the fulfil- 
ment of duties can be demanded. 

It is difficult, as M. Boissonade admits, to draw the 
line in many cases between natural law and morality. 
The circle of morals doubtless comprehends that of 
natural law, and extends beyond it; but who shall say 
at what point we have left the one and entered upon 
the other? Perhaps we may approach most nearly, he 
thinks, to a solution of the problem if we say that 
natural law is limited to the precepts of justice, which 
tend directly to the preservation and development of 
the social state, while the precepts of morality tend in 
addition to the preservation and development of the 
individual in a state of well being. But even under this 
definition it is admitted by its author that there 
remains the difficulty of knowing whether a given pre- 
cept affects the social state, and it is so hard to conceive 
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_ of a precept that should tend to better the individual 
without also affecting society at large that one is 
induced to extend the sphere of law indefinitely. 

From the natural law thus understood, which is 
anterior, to positive law, flows both public and 
private law, and also, in M. Boissonade’s view, political 
economy, which is the body of natural laws that regu- 
late the production and increase of the wealth of 
nations, but which, curiously enough, is not yet 
allowed by the Japanese Government to form part of 
his course. 

Following Montesquiea, who said “I have strong sup- 
port for my maxims when I have the Romans on my 
side,” M. Boissonade embodies in his introductory 
sketch of natural law some of the maxims and defi- 
nitions of what is still, as he justly observes, the fairest 
and richest jurisprudence that can be studied. After 
rejecting the definitions of Bossuet, Montesquieu, 
Portalis, and Mirabeau, as wanting in precision, we are 
brought back to the “ Ors boni et equi, justi et que 
injusti scientia’’ of Ulpian, the stoic philosopher. But 
this famous utterance demands no less severe a criti- 
cism than some of the others which have already been 
put aside. For what, asks the French Professor, is 
“bonum,” and whatis “‘justum?’’ Then, again, in the 
other proposition which we quoted at the outset of this 
article, ‘‘ Honeste vivere, neminem ledere, jus suum 
cuique tribuere,”’ there is a confusion of law with mor- 
ality, and the spheres of the two, are not distinguished. 
Strictly speaking, as M. Boissonade observes, these are 
moral precepts developed and applied by positive law: 
But they prescribe some of the most salient duties of 
the social state, the respect of the right of ownership, 
the prohibition of rapine, the duty of repairing injuries 
done to a neighbor, and thus may be said to embrace 
civil, criminal, and commercial law within their scope; 
su full of meaning are those few words of the Roman 
jurist. They include all our social duties, says M. 
Boissonade, not excepting our duties to the State or 
organized society, which call upon us to defend our 
country with our life’s blood, and to contribute toward 
the public expenses out of our private means; for, 
manifestly, we should hurt our neighbors if we allowed 
the burden of supporting the social organizations, with- 
out which the individual would perish, to fall upon 
them. They include also the duties imposed upon us 
with penal sanctions, because although penal law does 
not lay down explictly that we must not hurt our 
neighbor in his person, his honor, or his property, it 
nevertheless attaches external penalties to the viola- 
tion of the precept, ‘‘ neminem ledere.”’ 

_>____— 
BOOK NOTICES. 
The New bey y, 4 of Otley P. Sprague. Albany: Weed, 

Fortescue called the law an art—quod illud est ars 
boni et equi—which was probably saying a good deal for 
it, considering the age in which he lived; but since 
Montesquieu conceived “‘ the grand idea of connecting 
jurisprudence with history and philosophy in such a 
manner as to render them all subservient to their 
mutual illustration,”’ the law in its widest and best 
aspects has been regarded as something more than 
an art. Mr. Froude and Goldwin Smith assert that his- 
tory has no “philosophy,” but on the other hand 
Herbert Spencer and his school declare that all social 
phenomena conform to fixed and ascertainable laws, 
and may be reduced to a philosophy, or as they term it, 








Prof. Sheldon Amos, of London, has recently issued a 
considerable treatise entitled ‘‘ The Science of Law” 
and Mr. Sprague has prepared this monograph, “to 
indicate,” as he expresses it, ‘‘ the scientific method in 
law.” 

The central idea of the usually accepted “ philoso- 
phy of law” is that law is the product of the policy, 
interest, necessities, habits and sentiments of a peo- 
ple, or in other words, that it is the reflection of their 
civilization. This Montesquieu called the Spirit of 
Laws, and it formed the theme of his masterly trea- 
tise. Hegel’s theory that law was “ identical with the 
totality of empiricism,” and Lassalle’s declaration 
that “ positive law consisted of but successive histori- 
cal transformations of natural law;’’ Bentham’s cata- 
logue of the essentials of an enlightened law giver, and 
Amos’ recent assertion that laws are but the “ criterion 
of the wants and the sentiments of a people,” all 
these are but expressions, in varied forms, of the idea 
that all that is idiosyncratic in the laws of a people is 
traceable to their peculiar condition and circum- 
stances. On the other hand Rousseau, Voltaire and 
“an imitative herd of declaimers”’ as Sir William 
Jones terms them, affirmed that society is molded 
by its institutions and its laws. 

Against both these theories or systems Mr. Sprague 
advances the objection that they fail to recognize law 
‘“‘as the mode of the existence and development of 
society.’’ He says: ‘“* Now in this theory of the rela- 
tivity of the law may be_found the germs of what [ 
deem the true theory of law. Laws do not entirely 
control or produce society; nor does society entirely 
control and produce institutions and laws. They have 
a mutual dependence. It would be more proper to say 
that society may be divided into the legal department 
and the non-legal department, having a mutual action 
and re-action. Laws co-exist with other social modes; 
and legal phenomena co-exist with other social phe- 
nomena. Law is the name which we give to some of 
the forms of social existence and action; while other 
names are given to other forms. The relation of the 
legal factor in society to the other factors, is to be de- 
termined by a comparison of their qualities and quan- 
tities. The several factors go to make up the total 
social product. In some communities the law appears 
to act as the tyrant of the community, controling, to 
a very large extent, individual and collective action. 
This is the case in despotic governments. In other 
communities law is an equal factor with others. This 
occurs in limited governments. In still other commu- 
nities law, at least in its positive form, is the subordi- 
nate factor or function. This is the case in republican 
governments. And the mutual interaction of laws 
and physical conditions may be traced; but this is 
more readily done through the medium of an observa- 
tion of the physical conditions of society considered 
asa whole. The greatest defect of systems of legal 
philosophy has been in the failure to recognize law as 
one of the modes of social existence and action. Law 
has been conceived of as a something outside of and 
independent of the community.”’ 

While it may be and, we think is, true as arule 
that law isa mode of social existence, some noticeable 
exceptions are to be found in history — exceptions to 
any so-called ‘‘theory of relativity.”” But these may 
only serve to illustrate and prove the rule. We have 
only space to suggest one — the introduction, or rather 
imposition, of the Corpus Juris into Germany —an 
introduction brought about by the lawyers and the 
imperial government in opposition to the feudal 
nobility, the gentry and the people who clung to the 
scanty and conflicting law systems and customs of their 
fatherland. 

Mr. Sprague gives a general and rapid survey of law, 
its nature and its expression and codification, and con- 
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cludes as follows: “ The future legologist (we confess 
to no liking for the neologism) must be prepared to 
depart from the beaten paths of his predecessors and 
enter the broad and almost undiscovered region of 
sociology. He must be versed in both physical and 
sychical science, in political economy, history and 
jurisprudence. These are the attainments nec 
to success in the new science. The mental and moral 
qualifications will, no doubt, be present —the quali- 
fications of patience perseverence, a large faculty of 
generalization, and a mind quite unbiased, although 
perfectly familiar with pre-existing notions. Thesuc- 
cessful inauguration of a new science of law would 
be a difficult, magnificent and important achievement. 
But nothing is so essential as a correct and adequate 
legal science, to the formation of excellent codes and 
tribunals of justice. Not until we have a more per- 
fect science of law, a grander legology, can the law- 
giver invent an instrument of codification which, like 
the instrument for indicating the temperature, quality 
and depth of the waters of the ocean, shall be dropped 
down into the ocean of humanity and there silently 
and surely register the wants, wishes and conditions 
of men in the forms of law.” 

The science or philosophy of law has engrossed but 
little of the attention of disciples of the comaon law— 
their attention being directed more to the ascertain- 
ment of what the law is than to what it should be, or 
to its origin and nature. But it is coming to be more 
widely believed, as Lord Moncrieff said in his Glasgow 
address, that ‘‘it is hard to learn the law as it is 
without being obliged to look beyond its confines and 
to note how far it squares with the times.’’ And an 
able and thoughtful discussion of the subject in its 
broadest aspects, as is this of Mr. Sprague’s, will help 
to spread the belief and lead toa better, higher and 
juster conception of law. 


Theodore Tilton against Henry Ward Beecher. Verbatim re- 


gost, with portrait of Francis D. Moulton—Part I 


ew York: 
pp. 176. 
This part contains the proceedings during the first 
eight daysofthetrial. Itisareproductionof the New 
York T'ribune’s report, and is printed from the Tribune’s 
type or plates, which is a guaranty of its accuracy, as we 
believe the reports published in that paper, have been 
substantially relied upon both by the court and the 
counsel. 


McDevitt, Campbell & Co., Pamphlet, 
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CORRESPONDENCE. 


SHYLOCK v. ANTONIO. 


BROOKLYN, January 30, 1875. 
Editor of the Albany Law Journal: 

I have read with interest the contribution of your 
Kansas correspondent in criticism of the above case, 
and, upon a careful consideration of the judgment of 
Portia therein, I think all lawyers will concur in the 
correctness of her decision. 

The bond, which Shylock demands the enforcement 
of, appears upon its face to be, and is, if considered 
alone, perfectly valid, unless the objection contra bonos 
mores is taken, which objection does not seem to have 
been recognized by Venetian law, and the “ upright 
judge,” in the commencement of the trial, repeatedly 
asserts that the Jew is entitled to its penalty. 

Now, it will be observed that there is nothing in the 
bond itself indicating the respective religions of the 
parties to it, and in the absence of any evidence of 
these facts, the court must uphold its validity. When 
it became judicially known that Shylock was a Jew 
and Antonio a Christian, then, and not till then, was 
Portia justified in applying the statute of Venice 
against shedding Christian blood by an alien. 





It is but fair to presume that these facts were made 
to appear during the hearing of the cause, and they 
were nothing more or less than a special plea. 

Of course, in a conflict between Shylock’s common- 
law rights and Antonio’s statutory ones, the statute 
law must prevail. 

The above I infer to be the true ground of Portia’s 
decision. What was said by her as to Shylock’s taking 
more or less than an exact pound, or taking any blood, 
whether Christian or alien, being a mere obiter dictum. 

Jno. U. SHORTER. 
——___—_ 


COURT OF APPEALS DECISIONS. 


The following decisions were announced on Tuesday, 
February 2d: 

Judgment affirmed with costs—Silas Rawson et al. 
». Alexander Holland, trustee; Manufacturers’ Na- 
tional Bank v. Cox, adm’r, etc. ; Gorham v. The Trustees 
of the Village of Cooperstown ; Tompkins v. Lee; Board 
of Supervisors of Richmond County v. Ellis; Boeklen 
v. Hardenburgh.—— Judgment affirmed with costs pro 
forma— The Farmers and Mechanics’ National Bank 
of Buffalo v. Dearing. —— Judgment of General Term 
affirmed with costs, with leave to defendant to answer 
upon payment of costs — Phelps v. Racy.—— Motion to 
dismiss granted without costs of appeal or motion— 
Costello v. Dale.—— Motion denied with $10 costs — 
Duncan v. Berlin.—— Order of General Term affirmed 
with costs— In the matter of Aaron Arnold to vacate 
assessments.—— Order of general term reversed and 
order of special term affirmed with costs—In the 
matter of Samuel Phillips to vacate assessment.—— 
Appeal dismissed with costs — Reinmiller v, Skidmore; 
Courtney v. Baker; Thurber v. Chambers, 


——_~_> 


NOTES. 


The latest British quarterly reviews contain articles 
on ‘*The English Bar,” ‘‘The Progress of Legal Re- 
form,” and ‘‘ Judicial Investigation of Truth.”’ This 
is au evidence of the interest which the general pub- 
lic are taking in legal matters.—— Mr. John Marriott, 
barrister-at-law, has been appointed to act as a judge 
of the High Court of Bombay in the place of Sir 
Charles Sargent.——The Hon. John Meredith Read, 
LL. D., Chief Justice of Pennsylvania, who died on 
the 25th November last, was the head and representa- 
tive of arather distinguished branch of the family of 
Read or Reade, baronets, formerly of Shipton Court, 
Oxfordshire, being the great-great-grandson of John 
Read, Esq., the son of an Irsh gentleman of property, 
who, becoming one of the earliest settlers in America, 
purchased from his fellow-countryman, Lord Balti- 
more, a manorial tract of land in the province of 
Maryland. 

Dion Boucicault, the author of the play of ‘“* Shaugh- 
raun”’ now being performed at Wallack’s theatre, has 
filed a bill in equity in the United States circuit court, 
asking that John F. Poole, proprietor of the Olympic 
theater, on Broadway, be required to show cause why 
he should not be enjoined from presenting the play 
of the ‘‘Shaugh-raun ” at the Olympic, and pay Mr. 
Boucicault damages for having presented it. —~ An 
amusing incident occurred in the progress of the Til- 
ton-Beecher trial. Count Johannes arose to makea 
personal explanation and said: May it please your 
Honor. One moment—as I am a counsellor of the 
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court, I believe I can avail myself of tho courtesy 
which you have just now extended to me. In my ab- 
scence yesterday, my brother Evarts, who is my 
friend, quoted from a Massachusetts report in refer- 
ence to me, and, as published by the press, most injur- 
iously. While I believe they published simply what took 
place, I discard from my mind the slightest intent on 
the part of my brother Evarts to injure me—I know 
he would not. I have the honor of the friendship of 
counsel of both sides. In Massachusetts I was ap- 
proaching a marriage with a young lady,and a reverend 
gentleman interposed a letter of libel upon me, and de- 
stroyed five visits to that lady. Important. And on 
the day before the marriage, in generosity, I burned 
that letter; and onthe next day after my marriage he 
wrote another letter that he could prove what took 
place. I brought my action, and for these five visits 
alone the jury gave me $100 for each. For, with 
that power of language which I have as well as Rev. 
Ward Beecher, one hour with a lady is equal to three 
months with mere clods of humanity. I wish to vin- 
dicate myself, and that my brother Evarts—I see 
Judge Porter there with melancholy thought—that he 
will upon occasion do me justice. 


Great Britain has declined to send a representative 
to the St. Petersburg International Code Conference, 
alleging that no practical result can be expected. —— 
The federal council at Berlin has empowered Prince 
Bismarck to conclude an extradition treaty with the 
United States. —— Chief-Justice Monell announced on 
Monday that the superior court, general term, would 
not adhere to the new rule as to the calendar for the 
present month, as the lawyers do not seem to be ac- 
quainted with it. He also announced that it was 
improbable that there would be a full general term 
during the present month.—The Senate Judiciary 
Committee had before them this week the bill making 
the salary of the judge and clerk of the court of arbi- 
tration in New York a charge upon the city and county 
of New York, instead of on the chamber of commerce, 
as at present. No action was taken upon the bill, but 
it is not thought likely that the committee will recom- 
mend its passage, unless there should be such an 
expression of sentiment in its favor as to convince 
them that the officials and people of New York desire 
the change to be made. 

The philanthropists who are exerting their influence 
toward the utter abolition of capital punishment may, 
if they cannot secure this, endeavor to mitigate the 
rigors of the death penalty. Hanging has some features 
which might be eliminated by a change in the method. 
Thus beheading would probably be less painful, as it is 
much quicker, although there is a great prejudice 
against mutilating the body of evenacriminal. We 
shall not expect to see hanging displaced by decapita- 
tion. The same is true in respect to blowing the crim- 
inal to pieces at the mouth of a cannon. Poisoning, 
by certain quick and deadly poisons, would be much 
easier for the doomed man, and much less disgraceful, 
than hanging. If the condemned should choose a slow 
and yet painless poison, he might be allured, like 
Socrates, to discourse on immortality, and counsel 
with relatives and friends, pending dissolution. Of 
course, few modern criminals would be expected to 
illustrate the domain of philosophy by the production 
of the materials for a Phaedon at the point of death, 





But one cannot but wonder what philological revela- 
tions Ruloff might have made, had he been allowed to 
take the hemlock instead of the halter. Then there is 
drowning, which is a very ancient mode of punishment. 
The Britons, according to Stow, inflicted death by 
drowning in a quagmire as early as 450 B.C. In 370 
A. D., eighty bishops are said to have been drowned 
near Nicomedia; and Louis XI is said to have adopted 
drowning as a punishment in France. We know of no 
more desirable death for a condemned man than 
drowning, unless it be some artificial form of euthana- 
sia, such as a deadly shock from an electric battery. 


The Law Times gives an abstract of the case of Est- 
court v. Estcourt Hop Essence Co., in which it appeared 
that the plaintiff, who was a manufacturer of an arti- 
cle used as a substitute for hops, called ‘‘ Estcourt’s 
Hop Supplement,” employed his son C., one of the de- 
fendants, as his agent, who thereupon undertook not 
to disclose the secret of the compound, or at any time 
be connected with the sale of any article which could 
be used as a substitute for hops. During the time of 
his agency C. discovered the secret of the manufac- 
ture. He shortly afterward terminated his agency, 
and began to sell a practically similar compound, 
which he called ‘‘Hop Essence.’’ A bill was filed 
against him by the plaintiff to restrain him from con- 
tinuing the sale, when he submitted and signed an 
agreement binding himself to observe the former 
agreement, and do the plaintiffs no injury in their 
trade. After this C. associated himself with one Tay- 
lor, and circulars were issued advertising the sale of 
“Estcourt’s Hop Essence, sole proprietor, James Tay- 
lor.” The defendant company was formed for the 
purpose of selling the ‘‘ Hop Essence”’ under the name 
of “Estcourt’s Hop Essence.’ The court being of 
opinion that the company was not a bona fide com- 
pany, but part of a scheme for injuring the plaintiffs 
in their business, restrained the company and C. from 
selling the ‘‘ Hop Essence,” and restrained the com- 
pany from trading under the name of “ The Estcourt 
Hop Essence Company,’’ and also restrained C. from 
disclosing the secret of the ‘‘ Hop Supplement.” 


In Ohio the rights of mortgagees have been recently 
adjudicated in the case of Oberlin College v. Goodwin. 
This was anaction to a judgment on a note, and to 
foreclose a mortgage executed and delivered to the 
plaintiff. The defendants, F. W. Barnhart and wife, 
set up a second mortgage upon the premises, and asked 
its foreclosure. They also claim that the plaintiff's note 
and mortgage were given in renewal of a former note 
and mortgage which drew seven per cent interest 
when the statute authorized only six per cent. 
The defendants, Wm. E. Goodwin and wife, makers 
of the note and mortgage, failed toanswer. The court 
held, that a second mortgage had the right to insist 
that the land mortgaged should not only be held for, 
or charged with, the payment of the first mortgage 
debt and legal interest thereon, if the proceeds of the 
sale of the land were insufficient to pay both mortgages, 
including the usurious interest on the first mortgage. 
But if the land sold for an amount sufficient to pay the 
first and second mortgages, with interest on the first 
at seven per cent, and the mortgagor was willing to pay 
such illegal interest, it does not lie with the owner of 
the second mortgage to object to it. 
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CURRENT TOPICS. 


Both houses of congress have passed Senator Ed- 
mund’s bill, regarding appeals to the United States 
Supreme Court, and it now awaits the signature of 
the president. This bill provides that when- 
ever, by existing law, an appeal to the Supreme 
Court can be taken only when the sum in dispute 
shall exceed $2,000; such appeal shall be allowed 
hereafter only when the sum exceeds $5,000 ; 
and also on appeals from the circuit court in ad- 
miralty and maritime causes, when the facts have 
been found by a jury, the Supreme Court shall only 
review questions of law. It was recently stated by 
one of the judges of the court, that fully half the 
cases argued and decided in the Supreme Court, are 
controversies for amounts less than $5,000, so that 
we may safely assume that limiting the right of ap- 
peal to cases involving over $5,000, will reduce by 
one-half, the labors of the court. 


The address of Mr. Throop, of the commission to 
revise the statutes, to which reference was made last 
week in this journal, has called forth a letter from 
Mr. Werner, addressed to the senate judiciary com- 
mittee in which he refers to certain aspersions of his 
conduct as commissioner. Mr. Throop is reported 
to have said to the judiciary committee that, ‘‘in 
reality, they ” (the volumes of the revision thus far 
produced) ‘‘ are the work of one commissioner from 
April, 1870, to July, 1871, and of two commission- 
ers from July, 1871, to January, 1875.” Mr. Wer- 
ner seems to think that this statement is intended to 
mean that his efforts are not represented in the work 
thus far produced by the commission, and he asserts 
that ‘‘so far as this statement reflects upon me and 
my work, I pronounce it grossly unjust and untrue, 
as I can abundantly show by both the letters of my 
colleague and my own manuscripts.” Mr. Werner, 
therefore, invites an investigation by the senate 
judiciary committee. In reply to Mr. Werner's 
letter, Mr. Throop states that he did not deny that 
Mr. Werner had prepared a large mass of manu- 
script. But Mr. Throop says that if Mr. Werner 
will point out the places in the printed books 
containing any considerable amount of original 
matter contributed by him, he (Mr. Throop) will 
retract what he has said. 


Vor. 11.— No. 7. 





Mr. A. M. Osborne, of Catskill, has been appointed 
by Governor Tilden, Justice of the Supreme Court, 
in the third department, to fill the vacancy caused 
by the election of Judge Miller to the Court of 
Appeals. Mr. Osborne has held the position of 
judge of Greene county. His name was prominently 
mentioned in connection with the vacancy occasioned 
by Judge Hogeboom’s death. He isa man of 
ability, and possesses ample qualifications for the 
office to which he is appointed. 


Among the more important bills introduced into 
the New York senate is an elaborate act for the 
incorporation of villages, introduced by Mr. King, 
and consisting of 108 sections; an act to regulate 
the sale of spirituous and fermented liquors, intro- 
duced by Mr. Jacobs; an act introduced by Mr. 
Laning, providing for the discharge of mortgages, 
under certain conditions, where thirty years or 
more have elapsed after they become due; and 
an act introduced by Mr. Kellogg relative to the 
punishment of attempts to commit offenses, and 
amending section 3, title 7, chapter 4 of the Revised 
Statutes, so as to include offenses punishable by 
imprisonment for life. As the statute now stands an 
attempt to commit such an offense is not enume- 
rated. An act introduced by Mr. Gross to amend the 
act authorizing corporations to hold and convey real 
estate for business purposes in other States, with the 
consent thereof. An act introduced by Mr. Kellogg 
amends section 304 of the Code, and provides that the 
plaintiff in any action hereafter brought in the 
Supreme Court for assault, battery, malicious prose- 
cution, libel or slander, wherein all the parties shall 
be residents of the same county at the time of the 
commencement of the action, shall not be entitled to 
any costs if he recover less than two hundred and fifty 
dollars. Mr. Wood has introduced an elaborate act 
of 94 sections providing for the organization of sav- 
ing banks, and for the supervision and administra- 
tion of their affairs. Mr. Fox has introduced an 
act providing for the maintenance of prisoners con- 
fined upon civil process. This bill provides that 
in such cases the support of the prisoner shall be a 
legal charge where ‘he is not able to support himself 
during his imprisonment. 


Among the bills introduced into the assembly we 
notice the following: An act in respect to legal holi- 
days to be observed in the acceptance of commercial 
paper, introduced by Mr. Davis, and providing that 
the day of presentation or payment shall be the day 
preceding the holiday, instead of the day succeeding, 
as the law now is; an act amending section 227 of 
the Code of Procedure, introduced by Mr. Hammond, 
and providing for the attachment in certain cases of 
the property of a person or corporation who has 
wrongfully converted the property of the State, or 
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of a municipal corporation. An act, introduced by 
Mr. T. C. Campbell, providing for the forfeiture of 
property used in the violation of any provision of 
law relating to animals, or fights among animals. 
An act, introduced by Mr. T. C. Campbell, concern- 
ing security for payment of costs, amending section 
6, title 2, chapter 10, part 3, of the Revised Statutes, 
and giving more specific directions as to justifica- 
tion of sureties. An act, introduced by Mr. Prince, 
excluding from the right of suffrage all persons con- 
victed of bribery, or of any infamous crime. Also, 
an act, introduced by Mr. Prince, making some 
changes in the form of the oath of a challenged 
voter. Mr. Prime has introduced a bill conferring 
upon boards of supervisors certain powers of local 
legislation and administration relative to roads and 
bridges; also an act conferring certain powers upon 
the supervisors relating to cemeteries. The com- 
mittee on general, local and special laws have 
reported a bill for the incorporation of societies for 
the prevention of cruelty tochildren. This bill pro- 
vides that ‘‘any member of the society * * 
may prefer a complaint before any court or magis- 
trate having jurisdiction, for the violation of any 
law relating to or affecting children, and may aid 
in bringing the facts before such court or magistrate 
in any proceeding taken.” An act has been intro- 


duced by Mr. Lincoln, to assess and tax corporations, 


express, telegraph and navigation companies at the 
comptroller’s office in Albany. An act has been in- 
troduced by Mr. Struble, providing that ‘‘every 
married woman shall be liable on every contract, 
obligation or conveyance hereafter,” entered into by 
her, and that she ‘‘may sue and be sued and pro- 
ceeded against in relation thereto,” in the same 
manner as if she were unmarried. 


Mr. Prince is engaged in drafting several other 
‘* general bills,” designed to carry out the provisions 
of the constitutional amendments of last year. In 
fact, the major portion of that branch of legislation 
seems to have been committed to him by a sort of 
common consent; and it could not have been com- 
mitted to more competent hands. It was mainly 
through his well-directed effort and judicious man- 
agement, that the amendments received the sanction 
of the legislature, and muchof their success before 
the people was due to the earnest and persuasive 
arguments issued by him in their behalf. Mr. 
Prince is a legislator of the very best type, and he 
has done ‘‘ some service to the State’ — not an alto- 
gether common thing in this day and generation. 
As chairman of the Judiciary Committee of the 
Assembly in 1872, he conducted the investigations 
which resulted in the impeachment of Judges Bar- 
nard, Cardozo and McCunn, and as one of the man- 
agers on behalf of the Assembly, he aided materially 
in bringing about a conviction of the first-named 





judge. These are some of his more obvious services, 
but, in many respects, not the most important. As 
chairman of the Judiciary Committee for the three 
years preceding the present session, he exerted a 
most healthful influence over the legislation of the 
State, especially in opposition to special legislation. 
Loyal to his party without being a partisan; clear 
and comprehensive in his view as to the duty of a 
legislator; with that kind of knowledge which always 
lies ready for practical application; with that sort of 
eloquence which is the offspring of frankness and 
perfect sincerity, and with an integrity entirely 
above suspicion, it would hardly be too much to 
say that in him we realize Mr. Bentham’s ideal law- 
maker. In the senate, Mr. Kellogg, of Chittenango, 
seems to take the lead in putting aside the axes of 
Smith and Jones, and giving attention to public 
affairs. He has introduced some measures of con- 
siderable general importance, and is engaged upon 
others of a like character. 


Governor Tilden has transmitted to the senate a 
statement of pardons and commutations of punish- 
ment granted by his predecessor, Governor Dix, 
during the year 1874. The statement is a most in- 
teresting and suggestive document. Among the 
grounds for pardon we notice ‘‘good behavior,” 
and ‘‘previous good character.” These constitute 
the basis of the pardon in many instances where the 
term of imprisonment is short. The continuous or 
probably fatal illness of the prisoner is made the 
ground for pardon in other instances. But the 
most remarkable information to be gleaned from 
this statement of pardons is the fact that about one 
dozen persons were pardoned on the ground that 
they were innocent of the offense for which they 
were convicted, or that their guilt was exceedingly 
doubtful. This state of facts show an administra- 
tion of criminal justice far from satisfactory. In 
such cases simply restoring the convicted person to 
his liberty and rights is no adequate compensation. 
He should at least be allowed a new trial and a 
chance for an acquittal, that all the world may 
know that he is innocont. 


The committee on the revision of the laws of the 
United States has reported a bill in the house of 
representatives to correct errors and supply omis- 
sions in the Revised Statutes. These corrections 
and additions are not understood to be numerous; 
although some of them are important. The work of 
the revisers of the United States Statutes was, as a 
rule, satisfactorily done. And, considering the 
amount of labor involved and the fact that 17 vol- 
umes of statutes at large were put into a convenient 
and comprehensive form, it is not surprising that 
some changes in the work of the revisers need to be 
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made. The revision seems to meet the approval of 
the ablest -lawyers, who express themselves in the 
highest terms of the labors of the commission and of 
the thoroughness and accuracy of the compilation. 
It is announced that the complete revision, with 
index and notes, will be ready for distribution in a 


short time. 
—————_ 


NOTES OF CASES. 


In Hobbs and Wife v. London, etc., Railway Co., 
the Queen’s Bench decided a most important ques- 
tion relative to the liability of railway companies 
for causing inconvenience to passengers. Through 
the negligence of the company the plaintiffs and 
their two children were taken to the wrong station 
on the railroad, and had to walk several miles home 
in the middle of a wet night. The plaintiffs recov- 
ered £10 for the personal inconvenience, and £20 
for damages for the illness of the wife arising there- 
from. The court, on a rule to reduce the damages, 
held that plaintiffs were entitled to retain the 
amount awarded for the personal inconvenience, 
but not the £20 damages for consequent illness. The 
latter injury was too remote. In Damont v. Railway 
0o., 9 La. Ann. 441, it was said that ‘‘if a pas- 
senger is negligently carried beyond the station 
where he intended to stop, and where he had a 
right to be let off, he can recover compensation for 
the inconvenience, the loss of time, and labor of 
traveling back, because these are direct conse- 
quences of the wrong done him.” 


Our Court of Appeals, on Tuesday last, affirmed 
the decision of the Supreme Court in Manufactur- 
ers’ Bank v. Cow, Adm’x, 5 N. Y. Sup. 126. 
This is an important case concerning the mutual 
duties of partners. The plaintiffs’ assignors and 
the deceased were partners in the manufacture and sale 
of stoves, at Troy, their market extending through- 
out the country. The deceased was at liberty to 
engage in other business not conflicting with the 
interests of his firm. The deceased for his firm bar- 
gained with one Brown, an employee of his firm, for 
the exclusive privilege of using a certain patented 
improvement for stoves, belonging to Brown, in the 
Troy market, for $1 per stove royalty, which was a 
reasonable price. On the same occasion he also 
made a private arrangement with Brown, by which 
he agreed to use his influence for Brown to sell the 
improvement to dealers generally throughout the 
country, in consideration that Brown should pay 
him one-half the royalties, including those to be paid 
by the decedent’s own firm. This private arrange- 
ment was kept secret from his partners. For four 
years the deceased paid Brown the royalty for his 
firm, annually, and annually received back one-half 
of it, and appropriated it to his own use. The de- 





cedent never rendered Brown any service under the 
private arrangement, was never called on to render 
any, and the only money he received under it was 
the half of his own firm’s royalties. The firm was 
afterward dissolved by consent and a settlement had. 
Afterward the parties discovered the deceit, and 
after decedent’s death brought this claim against his 
estate. The referee reported for the defendant, the 
general term reversed the decision and granted a 
new trial, and the defendant appealed} with the 
above result. The decision emphasizes the neces- 
sity for the most absolute and unequivocal good 
faith between partners, and establishes the liability 
of one to account to the others for any profits he 
may make in another and competitive business, and 
his duty, when serving as agent for his partners, to 
act for their best interests, and if he buys for them, 
to buy as cheaply as possible. 


The Court of Appeals of Kentucky in Woolfolk v. 
Bank of America, decided an important point rela- 
tive to the filling of blanks in negotiable paper. It 
appeared that Nicholas & Woolfolk desiring to ac- 
commodate Atwood, a bill of exchange was signed 
by Nicholas in the form: ‘* $500, Pay to the 
order dollars, value received.” When Wool- 
folk indorsed the bill it read: ‘$500, ninety days 
after date, pay to the order R. H. Woolfolk 
dollars, value received. Payable at office “ig 
The bill was afterward, by Atwood, filled out so as 
to read: ‘‘ $5,000, ninety days after date, pay to 
the order of R. H. Woolfolk, five thousand dollars. 
Value received. Payable at office Bank of America.” 
The figures were in the margin of the bill. Atwood 
negotiated the bill with the Bank of America. In 
an action by the bank to recover the value of the 
bill, Held, that the amount called for by a bill is gov- 
erned by that written in the body of it, and not by 
the marginal figures; that a different rule applies 
where blanks are left to be filled out, from the rule 
where material alterations are made in a note or bill 
already filled out; and that there being nothing in 
appearance of the billto indicate that $5,000 was the 
not the amount originally intended by the maker 
and indorser, the bank was entitled to recover the 
face of the bill. This decision is in accordance 
with the weight of authority. In Redlich v. Doll, 
54 N. Y. 234, where the maker of a note payable to 
his own order left a blank after the word ‘‘ at” for 
the place of payment, and indorsed it to another 
person upon the agreement that it should not be 
negotiated, and the indorsee, notwithstanding, filled 
out the blank with a place of payment and nego- 
tiated the note, held, that the maker was liable to a 
bona fide holder. The rule seems to be that if makers 
of negotiable paper wish to protect themselves, they 
should leave no blanks in the paper. 
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THE GREAT SCANDAL TRIAL. 

The lawsuit of Mr. Theodore Tilton against Rev. 
Henry Ward Beecher, ‘‘like a wounded snake drags 
its slow length along.” We wish we could hear the 
‘‘needless Alexandrine” that should ‘‘end the 
song.” This case is nominally between Messrs. 
Tilton and Beecher, but to our view it might more 
appropriately be entitled Beach, Fullerton and 
others against Evarts, Porter and others. It seems 
to have degenerated into a mere talking match be- 
tween these eminent counselors, and we are inclined 
to believe, from the manner in which it is conducted, 
that the only useful, or the most useful, purpose it 
will serve, will be to advertise these already well- 
known professional gentlemen. We originally in- 
tended to say something of the case on its termina- 
tion, but have concluded that if we expect to have 
our own say concerning it, we would better not wait 
for that distant and improbable event, which looks 
as far away as the millenium or the discovery of the 
philosopher’s stone, but announce our opinions to 
the contemporary generation, and while we are in 
unimpaired possession of such intellectual faculties 
as nature has bestowed on us. We wish to utter a 
word of warning to the distinguished judge pre- 
siding on this trial and to the aforesaid eminent 
lawyers and their associates. They have procured 


the legislature to grant a new lease of life to the 


court in which they are engaged, but how about their 
own lives? Would it not be a wise measure of pre- 
caution to have these alsoextended ? Otherwise we 
see not how Messrs. Morris and Shearman can ex- 
pect to hear the verdict, but opine that they must 
content themselves with bequeathing the little un- 
pleasantness, like freedom’s battle, ‘‘ from bleeding 
sire to son,” and let their heirs or assigns bring to a 
conclusion what their ancestors shall have so fiercely 
inaugurated. It would be well, also to have the 
lives of the parties on the record insured, or to in- 
duce the government to bestow a pension on them, 
or to have annuities conferred on them, or inoculate 
them with the asthma, or to adopt some other of the 
well-known methods of prolonging human existence. 
Unless some such measures are taken, we fear 
that the result will be similar to that in Warren 
Hastings’ trial, where, according to Macaulay, ‘‘ those 
who having been present on the first day, now bore 
a part in the proceedings of the last, were few, and 
most of these few were altered men;” where ‘‘ the 
arraignment had taken place before one generation, 
and the judgment was pronounced by another;” 
where, ‘‘of the one hundred and sixty nobles who 
walked in the procession on the first day, sixty had 
been laid in their family vaults;” and where every 
thing in the court-room reminded the spectator ‘‘ of 
the instability of all human things, of the instability 
of power, and fame, and life.” We really think, 
after a due consideration of the chivalric Mr. Beach’s 
heart-rending speech on the law point whether the 





plaintiff is a competent witness, that the counsel 
would do well to regard the inculcation of Hudibras. 


“ For brevity is always good, 
When we are or are not understood.” 


But Mr. Morris having made a three days’ speech 
in opening for the plaintiff, Mr. Tracy is bound not 
to be behind for the defense, and we are told that 
he is now engaged in committing his speech to 
memory. We would like to be judge in this case; 
if we were, we would suggest to these loquacious 
gentlemen to offer to compromise their oratorical 
debts for ten per cent. We guess that the public 
would accept the proposition. 

Another thing that strikes us is, that the counsel 
seem to be using up their thunder too fast in the 
adolescent stages of the case. If such lofty rhetori- 
cal flights are essayed now, we suspect that the 
counsel will soar away out of sight in the summing 
up. If we have such things in the green leaf, what 
may we not expect in the dry? If Mr. Tilton is 
such a sufferer and Mr. Beecher is such a sinner, at 
the end of five weeks, what may not their respect- 
ive conditions of detriment and malfeasance be, say 
at the end of three months? Let the counsel, how- 
ever, remember the case of the gymnast who took 
such a long run in order to essay a great jump, that 
on arriving at the scratch he was completely out of 
breath. 

Another idea which we gather from this trial, is 
that it serves to demonstrate the inefficiency of cross- 
examination. The popular idea of cross-examina- 
tion is that it is a kind of miraculous ram’s horn, on 
the blowing of which almost any witness must go 
down like the walls of Jericho. Indeed, we our- 
selves had rather looked to see the mutual friend, 
Mr. Moulton, drop all in pieces, when Gen. Tracy 
tackled him. But the extraordinary Mr. Moulton 
does nothing of the sort. Like Mark Tapley he 
seems to think his treatment is ‘‘jolly.”” The more 
he is ground the sharper he grows, and he not only 
never loses his temper, but more than once constrains 
the counsel to look sharply to find their own. After 
a badgering pro and con for ten days or so, he is 
able to retort on the counsel who addresses him. 
‘““Mr. Tilton—I should say Mr. Moulton,” with 
‘‘Mr. Beecher—I should say Mr. Tracy.” Of 
course, we are not ourselves trying this case, but it 
occurs to us that after two or three days’ cross-ex- 
amination of a witness who possesses such an inex- 
haustible power of twirling his moustache as Mr. 
Moulton, we should let himalone some. The result 
of this cross-examination is to confirm us in our long- 
cherished opinion, that ninety-nine questions out of 
every hundred, asked on cross-examination, are un- 
necessary or injudicious. . The World speaking of 
the early part of the cross-examination of Mr. Tilton 
by Mr. Evarts, says: ‘‘The cross-examination pre- 
sented peculiarly the aspect of a parlor debate be- 
tween avety polite elderly gentleman, and a younger 
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man very well posted, of a metaphysical turn and 
bent on setting just right all errors, verbal or other- 
wise, as he went along.” We judge that in this 
case the cross-examination is serving its usual pur- 
poses, of glorifying the counsel and satisfying the 
clients. 

We have also observed that this trial isa good 
thing for the newspapers. We would like to know 
the number of persons who, every day, religiously 
or irreligiously, read every word of the last day’s 
proceedings in the daily journals. We would especi- 
ally like to know who is the artist who depicts the 
leading counsel in wood-cuts in the picture papers — 
whose several efforts in this line would, undoubtedly, 
be pronounced by his respective victims ‘‘the most 
unkindest cut of all.” We would like to possess the 
dramatic sensibilities and the rhetorical affluence of 
the reporters, who describe for us the precise facial 
appearance of all the actors in this domestic tragedy 
at frequent intervals, and who set before us in vivid 
phrase the electrical phenomena of the lawyers’ sar- 
castic, scathing, denunciatory addresses. We would 
like to possess the mental discrimination and the 
manual agility of the stenographer, who seem to take 
down even the yawns of the judge and the aspira- 
tions (we were about to say, execrations) of the 
counsel. Between the short-hand reporter and the 
long-hand reporters we get the scene with our coffee 
every morning. Mr. Tilton’s face, like that of 
Sphynx or Nemesis, according to the taste of the 
reporter; Mr. Beecher’s imminent apoplexy or un- 
ruffled composure; Mr. Moulton’s easiness or uneasi- 
ness; Mrs. Tilton’s shrinking and terrified demeanor, 
or her calm and undaunted self-possession ;— all 
these appearances are described to us daily by the 
reporters. We don’t wonder that in De Quincey’s 
playful essay on Murder as one of the Fine Arts, 
frequent inquiry was made, ‘‘U bi ille est reporter ? ” 
We think that killing a reporter in these times, if 
not praiseworthy, would be damnum absque injuria. 

Again, we are filled with wonder and admiration 
by the contemplation of the immense mass of useful 
information on a great variety of subjects which this 
inquiry is evolving. Politics, religion, metaphysics, 
ethics, speculation, love, literature both prose and 
poetry —nothing seems irrelevant. What any one 
of the counsel does not know of these topics, some 
other knows, or if not, nobody knows. 

Then we are led to think of the expense to the 
public of all thisaffair. The reporters have ciphered 
it up at something like $300 perday! And all to 
enable Mr. Tilton to make the public believe, as he 
believes, that he is a cuckold, and a patient and 
prudent one at that! And to what or whose good ? 
Who supposes that the verdict, if there should be 
one, will change any one’s opinion ? Tilton’s friends 
will still believe Beecher guilty although he should 
be acquitted, and if he should be convicted, Beech- 
er’s friends will not lose their faith in his innocence, 





It is one of those cases where the public can form 
just as intelligent an opinion as the jury, nay, a 
more intelligent opinion. Public opinion in Queen 
Caroline’s case was not affected by the verdict of 
the peers. In any event Mr. Beecher’s influence and 
character are irretrievably impaired, and Messrs. 
Tilton and Moulton have sunk out of sight in pub- 
lic disgust and contempt. We, therefore, tender 
Judge Neilson our unsolicited advice to administer 
to the counsel and witnesses some astringent potion 
that shall constrain them to abbreviate, and let us, at 
an early day, have the last of this infamous affair. 
—_——_—__@——___ 


THE NEW YORK LUNACY STATUTES. 


Whether it be true or not that insanity is increas- 
ing at a more rapid rate than population, it will 
certainly be conceded that the laws of our State 
relating to this class of persons have not heretofore 
received the attention which they deserve. The 
necessity for a frequent and familiar acquaintance 
with them not being urgent, and forming no special 
branch of study with lawyers in general, they have 
consequently occupied a minor place in the consid- 
eration of most practitioners. In 1873 the legisla- 
ture created a new State officer, under the title of 
“The State Commissioner in Lunacy,” and this 
gentleman, in his first annual report, called attention 
to the necessity of a thorough classification of the 
various statutes relating to the insane. Acting upon 
this suggestion the senate, on the 24th February, 
1874, passed the following resolution: 

WueEreEas, The State commissioner in lunacy, in 
his report to the legislature, has called attention to 
the necessity of revising some of the laws relating 
to the insane; therefore, 

Resolved, That the Attorney-General and State Com- 
missioner in Lunacy be requested to report to the 
legislature a codification of the laws relating to the 
insane, with such suggestions for their amendment 
as to them may seem proper, and that they be re- 
quested to report at as early a day as may be practi- 
cable. 

On the 31st day of March the commissioners pre- 
sented their report, to which they had prefixed an 
explanatory chapter, unfolding the character of their 
labors. ‘‘ For the past eighty years,” says this report, 
“the occasional legislation on this subject has been 
allowed to rest in the various editions of the Revised 
Statutes, pretty much where it has fallen, sometimes 
in one title, sometimes in another, on the basis of a 
classification which did not sufficiently recognize the 
entirely exceptional status occupied by the insane 
as aclass. At present, search must be made through 
acts whose title scarcely prefigures their contents, 
for personal rights or judicial powers relating to 
this class of persons; and thus the peculiar status 
under which they are placed, or the various places 
of civil obligation under which others are placed 
toward them, are not readily ascertainable. Thus, 
also, changes in the constitution of the State have 
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rendered inoperative past acts, which nevertheless 
are still to be found as though of binding obligation 
in the general statutes.” 

The report then proceeds to give the following 
synoptical history of lunacy legislation in our State, 
which we quote in full: 


Special legislation for the insane, as a distinct and 
dependent class, is a measure of comparatively 
modern date. While it is true that courts have, 
from time immemorial, been called upon to protect 
the estates of insane persons from waste at their 
own hands, or to authorize restrictions upon their 
liberty, whenever that liberty was dangerous to their 
own safety or that of others, no allusion to the in- 
sane as such occurs in the history of our State legis- 
lation previous to 1787, when at section 5, chapter 
47 of the laws of that year, it is recited that wills 
made by idiots or persons of insane memory shall 
not be effectual in law. 1 Greenl. 387. 

The first distinct act providing for the care and 
custody of lunatics as a class, is that embraced in 
chapter 12, Laws of 1788, entitled ‘‘An act con- 
cerning idiots, lunatics and infant trustees,” and 
which gave to the chancellor the same original 
owers over this class of persons as belong to the 
ord chancellor of whe 2 Greenl. 53-4, 

The true nature of insanity, as a diseased condi- 
tion, was, however, not yet understood, and its vic- 
tims were still looked upon as prodigals or madmen, 
laboring under some form of immoral possession ; 
for, in chapter 41, Laws of 1788, entitled ‘‘ An act 
for apprehending and punishing disorderly persons, ” 
it is provided in section six, that any two justices 


may order a lunatic or mad person to be confined, 


and, if necessary to be chained. This is the first 
act which treats of the commitment or confinement 
of lunatics by name, and it also permits any friend 
or relative to take him under his own care. 1 Radc. 
126. 

Chapter 30, Laws of 1801, substantially re-enacts 
chapter 12, Laws of 1788, omitting only the pro- 
vision relating to infant trustees. 

Chapter 90, Laws of 1809, gives, among other 
things, the power to overseers of the poor to con- 
tract with the governors of the New York Hospital, 
for the care and maintenance of lunatics. 

Chapter 32, Laws of 1817, empowers lunatics or 
their committees to convey lands, assign mortgages, 
etc. 

Chapter 294, Laws of 1827, directs the place 
where, and the manner in which lunatics are to be 
confined. 

Chapter 218, Laws of 1838, relates to the safe- 
keeping of lunatics. 

Chapter 135, Laws of 1842, is the act organizing 
the first State Lunatic Asylum at Utica. It em- 
braces all the law up to that time regulating the 
commitment and maintenance of lunatics, and its 
provisions still form the body of our laws upon these 
subjects. Subsequent State asylums have, whenever 
practicable, engrafted the provisions of the act of 
1842 upon their own. 

Chapter 112, Laws of 1845, relates to the powers 
of receivers of lunatics and habitual drunkards. 

Chapter 446, Laws of 1851, amends chapter 135, 
Laws of 1842, and grants certain discretionary 

wers to county judges. 

Chapter 502, Laws of 1851, establishes an asylum 
for idiots. 

Chapter 130, Laws of 1858, organizes a State luna- 

;tic asylum for insane convicts. 





Chapter 139, Laws of 1863, amends the foregoing 
act. 
Chapter 417, Laws of 1864, provides for sales of 
estates of lunatics. 

— 418, Laws of 1864, is an act to inquire 
into the condition of the insane in poor-houses, 
asylums, etc., and the result of its operation was 
the organization of the Willard Asylum in the year 
following. 

Chapter 342, Laws of 1865, is an act to organize 
a State asylum for the chronic insane, to be known 
as the Willard Asylum. 

Chapter 93, Laws of 1867, is an act to organize 
the Hudson River State Hospital, assigning to its 
care the insane of the twenty-two eastern counties. 

Chapter 895, Laws of 1869, provides for the care 
of insane criminals, re-enacting parts of chapter 135, 
Laws of 1842. 

Chapter 37, Laws of 1870, amends chapter 417, 
Laws of 1864, and applies its provisions to idiots and 
other persons of unsound mind. 

Chapter 378, Laws of 1870, organizes the Buffalo 
State Asylum for the Insane. 

Chapter 474, Laws of 1870, organizes a State 
Homeeopathic Asylum forthe Insane at Middletown. 

Chapter 666, Laws of 1871, authorizes judicial 
inquiry as to sanity of persons under indictment for, 
or under sentence of death. 

Chapter 571, Laws of 1873, requires licenses to 
keep private lunatic asylums, to be obtained from 
the State board of charities, and also created the 
office of State commissioner in lunacy. 

Such isthe chronological history of legislation for 
the insane in our State since the earliest days of its 
civil organization. Minor acts relating to appro- 
priations for asylums, or appointing commissions to 
select their sites, or authorizing them to adopt cer- 
tain provisions of established acts, have been omit- 
ted as not bearing directly upon the purposes of this 
synopsis. 

The whole codification of our lunacy statutes as 
presented by the commissioners is contained in one 
hundred and sixty-five sections divided into eleven 
titles. With a proper sense of the responsibility of 
their difficult task they have not overturned, or 
attempted to remodel that which was found good in 
the main, though not abstractly perfect. Knowing 
that statutes must represent continuous rather than 
temporary necessity, they appear to have preferred 
leaving the experience of time to show what other 
changes may still be necessary in a* system whose 
boundaries enter the territories both of equity as 
well as common law, and rules of action 
must in consequence be alternately deduced from 
either of these branches of jurisprudence. .This 
codification, known as chapter 446 of the Laws of 
1874, passed both houses without debate, receiving 
but one amendment (in the judiciary committee of 
the assembly) in the form of an additional safe- 
guard against the possibility of illegal commit- 
ments of the insane under civil process. 

The two sections relating to the commitment of 
the insane by civil process, and the plea of insanity, 
when offered by persons under indictment for crime, 
are entirely new provisions. Of their importance 
none need to be reminded, and we propose at some 
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future day to inquire into their legal efficiency, and 
to determine whether they represent the same 
advance in the equitable progress of our legislation 
as has heretofore marked its course in so many 
other directions. 
—_——__——_—_— 
INDORSEMENT BY ONE NOT A PAYEE. 

The law bearing on this subject has undergone some 
fluctuation in this State. On a subject of such im- 
portance in commercial life, it is highly important 
that we should distinctly and unequivocally understand 
the nature of one’s obligation who writes his name on 
the back of a bill or note when he is not the payee. A 
person who so writes his name cannot but recognize 
that he assumes an obligation of some sort; but often- 
times he may not exactly know what sort of obligation 
he thus assumes. Is it an obligation of joint maker 
or promissor, a guarantor, or indorser? It is very es- 
sential to his rights or liability to know in which posi- 
tion he is placed; for if he be an indorser, his liability 
being a contingent one, may never be fixed; whereas, 
if a guarantor, it is not so conditional, and may more 
readily attach. It is not a little to be regretted that 
on a matter of such concern as this, a matter that 
should be uniform in mercantile usage all over, there 
is a difference of views and decisions as to the nature 
of the obligation one thus assumes, 

Parsons in his work on Contracts, vol. I, p. 243, refers 
to this sort of indorsement, and lays it down, that a 
person who signs his name at the time of the making 
on the back, may be held as a joint or several maker; 
while if he signs at a subsequent period, he may be 
held as guarantor. 

To support this position he quotes several decisions, 
and among them four or five New York cases, which 
are now entirely inapplicable or overruled, such as 
Ellis v. Brown, 6 Barb. 282, and one, the case of Brown 
v. Curtiss, 2 N. Y. 225, is not at all in point, as in 
that case, there was an express contract of guaranty, 
Such is often the kind of references we find in text- 
books, put in too often after reading an inaccurate 
syllabus of a careless reporter. Not one of the cases 
from the New York reports there quoted gives a true 
statement of the law as it is at present. 

Unquestionably, it was formerly the view held in 
this State, that a person who wrote his name on the 
back of a note or bill was to be considered either as a 
joint-maker or a guarantor; and the same view is now 
held in most of our States. This doctrine was ad- 
vanced in the case of Herrick v. Carman, 12 Johns. 159, 
by a suggestion+ by the court following a case in 
3 Mass, 274. The court, Spencer, J., said if it ap- 
peared that the indorser in blank put his name on the 
back for the purpose of giving the maker credit with 
the payee, that he should be considered liable to such 
payee, and the indorsement might have been converted 
into a guaranty to pay the note, if the maker did not. 
This opinion, though obiter, was subsequently adopted 
and applied in the case of Nelson v. Dubois, 13 Johns. 
175, and in Campbell v. Butler, id. 349. This doctrine, 
that such an indorser might be a guarantor was un- 
dermined in Dean v. Hall, 17 Wend. 214; and was 
finally overthrown in the court of errors, in the case 
of Hall v. Newcomb, 7 Hill, 416. This case established 
the principle that such an indorsement can be made 
available to the payee as such, and so as to hold the 
party making it as an indorser for the benefit of the 
payee, and that he cannot be charged other than as 





indorser. The rule settled in this case was re-asserted 
in Spies v. Gilmore, 1 N. Y. 321; and the old theory 
finally discarded, that by any implication of law a 
contract of guaranty could be made out from the fact 
of a person so indorsing his name. 

The difficulty in arriving at this position, to many, 
was the apparent contradiction that arises in an in- 
dorsement of this kind of a first indorser being able 
to sue a second indorser on negotiable paper. It was 
maintained that when the person wrote his name on 
the back, it was understood the payee should be a first 
indorser, ex vi termini, and that the liability of the 
person who thus wrote bis name is only by the lex mer- 
catoria, to a subsequent holder. This difficulty was 
brought out in the case of Waterbury v. Sinclair, 7 
Abb. 404; but a way of getting over this difficulty was 
suggested, by having the payee indorse, ‘‘ without re- 
course,” and taking the indorsement of the party 
who wrote his name in blank, as the source of his 
title. This position would seem to have had authority 
from Lord Kenyon, who impliedly admits that there 
may be circumstances under which a prior: indorser 
may recover against a subsequent one. Bishop v. Hay- 
ward, 4 T. R. 470. 

The doctrine with its necessary implications and 
qualifications was afterward fully set forth and de- 
clared in Moore v. Cross, 19 N. Y. 227, which has ever 
since been a controlling case. It was there laid down, 
that an indorser of this kind is liable as such to the 
payee, who received the note on the faith of such in- 
dorsement, and that the indorsement by the payee 
without recourse is a mere matter of form, which is 
implied. 

As a result of the establishment of this doctrine as 
above expressed, there are several cases which are no 
longer binding, such as Ellis v. Brown, 6 Barb. 282; 
Nelson v. Dubois, 13 Johns. 175; and Campbell v. But- 
ler, id. 349. In Herrick v. Carman, 12 id. 161, the 
principle of these latter cases was suggested. as obiter; 
but this case on the facts contained a valuable princi- 
ple that has since been recognized and asserted in 
many subsequent cases. This was the principle that 
when an indorser cannot recover against a subsequent 
indorser, no person acquiring a title under such prior 
indorser, and acquainted with all the facts, shall be 
allowed to recover. 

This principle controlled in the decision of the case 
of Bacon v. Burnham, 37 N. Y. 614, and was adverted 
to in this case by Grover, J., as one that has been as- 
sented to for half acentury. Still, it must be under- 
stood, that on the face of paper an indorser of this 
kind cannot be liable to the payee; it requires extrinsic 
proof to fix a liability to the payee, though on the face 
of the paper he is liable to subsequent indorsers. In 
fact, the liability of such indorser to the payee must 
be based on a contract independent of the apparent re- 
lation of the parties as appears on the paper. This con- 
tract must be proved by parol, and possess the usual 
elements of a contract. This is a very important con- 
sideration, when we wish to recover on behalf of the 
payee from an indorser of this kind. In a late case this 
was held to be essentially necessary to charge the in- 
dorser at the suit of the payee. This was the case of 
Hull v. Marvin, 2N. Y. Sup. 420. This was a suit by 
the payee against an indorser of this kind on the fol- 
fowing note: 


** $325. Fifteen months after date, for value re- 
ceived, we promise to pay to David H. Hull or order, 
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at First National Bank, Syracuse, N. Y., the sum of 

three hundred and twenty-five dollars, with interest. 
“Dorie & ASHFIELD. 

“D. H. Huu, Syracuse, N. Y. 

“Gezo. L. MARvIN, Buffalo, N. Y.” 


(Indorsed) 


The indorsement of Marvin was procured subse- 
quently to the making, he being ignorant of the agree- 
ment between the plaintiff and the firm. It was held 
that as he (Marvin) was not privy to the transaction, 
and did not pledge himself to the payee, the latter 
couki not recover from him. This rule was well ex- 
pressed in Meyer v. Hibsher, 47 N. Y. 270, by Folger, 
J., that the person sought to be charged by the payee 
as indorser, must be privy to the whole transaction, 
and know that the apparent relations of the parties 
were not the actual ones. This latter case was an ac- 
tion by the payee on the following note: 


$500. CHEEKTOWAGA, January 28, 1868. 
“Three months after date we promise to pay to the 
order of George Meyer $500, payable at Cheektowaga. 
“GEORGE WANDER, 
“GreorGE H. Hancu. 
“GEORGE HIBsHER, 
“JosePH DURINGER.” 


(Indorsed) 


Here it was shown the parties indorsed for the pur- 
pose of giving the makers credit with the payee, and 
with knowledge that he required such indorsement, 
and it was held the payee could recover from them as 
indorsers under the rule of the former cases. 

As an instance of the difference of the views of ad- 
jacent tribunals, we quote a recent case in Connecticut 
on a note, about the same time as the previous case, 
aud which in the facts are entirely similar. This is 
the case of Greathead v. Walton, 40 Conn. 226, and was 
an action by the payee on the following note: 


** $2,000. AMENIA, N. Y., February 24, 1870. 
“Sixty days after date we promise to pay to the 
order of Greathead two thousand dollars, at the First 
National Bank, for value received. 
“WILLIAM F. WALTON. 
*“ CAROLINE F. WALTON, 
“GEO. GREATHEAD.” 


(Indorsed) 


Here, in this case, it was held that the defendant, 
Caroline F. Walton, who made her indorsement in 
Connecticut, was a guarantor, and she was sued as 
such; while in New York she would be an indorser. 
The same view is generally taken in the New England 
States. Forsyth v. Day, 46 Me. 176. 

If the note be not negotiable, then a different rule 
must be laid down. If a person so writes his name on 
the back of a non-negotiable note, the payee is author- 
ized to overwrite a contract of guaranty, or an origi- 
nal promise to pay the note over the name indorsed, 
because otherwise the indorsement would be without 
any force or meaning. Thus it was held in the case of 
Richards v. Warring, 39 Barb. 42. Here, after two per- 
sons had signed a promissory note not negotiable, a 
third person wrote his name across the back and it was 
thereupon transferred to the payee, who parted with 
the full consideration, upon the credit of the note, 
the note having been in fact made to obtain such con- 
sideration. Held, that a person so writing his name 
on the back of the note was not an indorser, but was 
a joint promisor with the other signers. The same 
was held in 10 Barb. 402, and in a late case in 1 Keyes, 
580. JOHN PROFFATT. 








WHAT CONSTITUTES A PROMISSORY NOTE. 


SUPREME COURT OF CONNECTICUT. 
CURRIER V. LocKWooD. 


A writing was in the following form: 


** $17.14. BRIDGEPORT, January 22, 1863. 
“Due C. & B. seventeen dollars and fourteen cen 
value received. F. L.” 


Held, not a promissory note in legal meaning. 

ACTION on a written instrument in the following 
form: 

* $17.14. BRIDGEPORT, January 22, 1863. 

‘Due Currrier & Barker seventeen dollars and four- 
teen cents, value received. 

‘““FREDERIC LOCKWOOD.”’ 

The plaintiffs claimed that the writing was a prom- 
issory note not negotiable, and not barred by the 
statue of Connecticut until seventeen years from date. 
The opinion states the remaining facts. 

Seymour, C.J. The first question in this case is 
whether the writing sued upon is a promissory note 
within the meaning of those words in the statute of 
limitations. The statute is as follows: ‘ No action 
shall be brought on any bond or writing obligatory, 
contract under seal, or promissory note not negotiable, 
but within seventeen years next after an action shall 
accrue.”’ 

Promissory notes not negotiable are by the statute 
above recited put upon the footing of specialties in 
regard to the period of limitation, and for most other 
purposes such notes have been regarded as specialties 
in Connecticut. The instrument, however, to which 
this distinction has been attached is the simple express 
promise to pay money in the stereotyped form familiar 
to all. The writing given in evidence in this case is a 
due-bill and nothing more. Such acknowledgments of 
debts are common and pass under the name of due- 
bills. They are informal memoranda, sometimes here 
asin England in the form “I. O. U.’”’ They are not 
the promissory notes which are classed with specialties 
in the statute of limitations. The law implies indeed 
a promise to pay from such acknowledgments, but the 
promise is simply implied and not express. It is well 
said by Smith, J., in Smith v. Allen, 5 Day, 337: ‘‘ Where 
a writing contains nothing more than a bare acknowl- 
edgment of a debt, it does not in legal construction im- 
port an express promise to pay; but where a writing 
imports not only the acknowledgment of a debt, but 
an agreement to pay it, this amounts to an express 
contract.” 

In that case the words ‘‘on demand” were held to 
import and to be an express promise to pay. That 
case adopts the correct principle, namely, that to con- 
stitute a promissory note there must be an express, as 
contradistinguished from an implied, promise. The 
words *“‘on demand” are here wanting. The words 
‘*value received,” which are in the writing signed by 
the defendant, cannot be regarded as equivalent to 
the words *‘on demand.”’ The case of Smith v. Allen 
went to the extreme limit in holding the writing there 
given to be a promissory note, and we do not feel at 
liberty to go further in that direction than the court 
then went. 

The writing then not being a promissory note, the 
plaintiff’s action is barred by the six years’ clause of 
the statute, unless revived by a new promise to pay. 

The offer of the defendant to give a ton of coal for 
the note was not accepted. It was a mere offer of 
compromise, and clearly no acknowledgment to take 
the case out of the statute. 
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The other conversation between the parties, recited 
in the motion, taken together as one transaction, was 
held by the Court of Common Pleas not to be sufficient 
evidence of a new promise. The result of the inter- 
view was a refusal to pay. The opening of the con- 
versation on the part of the defendant would seem to 
admit the justice of the plaintiff’s demand. The ex- 
pression of a wish “to settle the note’ would seem to 
imply that it was justly due; but the word “ settle”’ 
is somewhat equivocal, and taking the whole inter- 
view together, we think the Court of Common Pleas 
made no mistake in law in deciding as it did. 

In this opinion PARK and CARPENTER, JJ., con- 
curred. 

Foster, J. (dissenting). That the paper before us is 
more correctly described as a due-bill than as a prom- 
issory note, is unquestionable. That it would be re- 
garded among business men, in the daily transactions 
of life, as conferring the same rights, and imposing the 
same liabilities, as a promissory note, seems to me 
equally unquestionable. It was so regarded by the 
parties to it; it was so treated and so spoken of when- 
ever it was alluded to. This is manifest from the rec- 
ord: *“ The defendant came into the store of said Bar- 
ker (one of the plaintiffs), and said to him, ‘Have you 
that note?’ or, ‘Where is that note?’ and that he 
‘wished to settle it.’ Barker told him ‘the note was 
in Mr. Stevenson’s hands,’”’ etc. Any writing import- 
ing a debt, and an obligation to pay it, especially if it 
contains the words ‘for value received,’ is, in the 
popular judgment, a note. This instrument is clearly 
of that character. It was clearly the intent of the par- 
ties so to make it. And it is evident that they supposed 
they had so made it. To hold otherwise would seem to 
be contrary to the understanding and intent of the 
parties. 

But it is claimed that this instrument is not, in 
law, a promissory note, and that the legislature, in 
passing the statutes of limitation, could never have 
intended to put such contracts on a footing with spe- 
cialties. 

Now if we examine the various works on bills of 
exchange and promissory notes, we do not find that 
the learned authors of those treatises agree upon any 
exact and precise definition of a promissory note. 
Chitty, Bayley, Byles, Story and Parsons, however, 
all agree that no particular words are necessary to 
make a bill or note. ‘It is sufficient if a note amount 
to an absolute promise to pay money.” Chitty on 
Bills, 428. Chancellor Kent, following substantially 
Mr. Justice Bayley, says, ‘‘ A note is a written prom- 
ise, by one person to another, for the payment of 
money, at a specified time, and at all events.’’ 3 Com. 
74. Parsons says, ‘‘A promissory note is, in its sim- 
plest form, only a written promise.’’ 1 Parsons on Notes 
& Bills, 14. 

These definitions imply that a note must contain an 
express promise to pay. And Mr. Justice Story says: 
“ But it seems that, to constitute a good promissory 
note, there must be an express promise upon the face 
of the instrument to pay the money; for a mere prom- 
ise implied by law, founded upon an acknowledged 
indebtment, will pot be sufficient.”’ Story on Prom. 
Notes, 14. Courts of the highest authority, however, 
both in England and in this country, hold otherwise; 
nor are all the text writers so to be understood. ‘‘No 
precise words of contract are necessary in a promissory 
note, provided they amount, in legal effect, to a prom- 
ise to pay:’’ Byles on Bills, 8. ‘It is settled that a 





note need not contain the words ‘promise to pay,’ if 
there are other words of equivalent import.’’ 1 Parsons 
on Notes & Bills, 24. Whatrwords are of “ equivalent 
import,’ and are sufficicnt to raise a promise to pay, 
has occasioned much discussion. ‘The distinction be 
tween the cases on this point,’”’ says Mr. Justice Story, 
in a noteon the section above quoted, “is extremely 
nice, not to say sometimes very unsatisfactory.” As 
long ago as 1795, Chief Justice Eyre, sitting at Nisi 
Prius, held an “I. O. U. eight guineas,”’ to be merely 
an acknowledgment of a debt, and neither a promis- 
sory note, nor a receipt: Fisher v. Leslie, 1 Esp. 425. 
In 1800, in the case of Gwy v. Harris, reported in Chitty 
on Bills, 526, Lord Eldon, whose authority is certainly 
not inforior to that of Chief Justice Eyre, held a simi- 
lar paper to bea promissory note, and ruled it out 
when offered in evidence, because ithad nota stamp. 
“T owe my father 470/. Jas. Israel: ’"— This paper was 
offered in evidence before Lord Ellenborough, and he 
said: “I entertain some doubts whether this paper 
ought not to have been stamped as a promissory note, 
but on the authority of Fisherv. Leslie, 1 Esq.,I will 
receive it in evidence, though unstamped:’’ Israel v. 
Israel, 1 Camp. 499. Childers v. Boulnois, 8 Dow. & 
Ry. Nisi Prius Cas. 8, decided by Chief Justice Abbott 
is to the same effect. See also Tompkins v. Ashby, 6 
B. & C. 5Al; 9 Dow. & Ry. 543; 1M. & W. 32; 5. c. If 
atime be named for payment these instruments are 
differently construed. In Brooks v. Elkins, 2M. & W. 
74, “I. O. U. 201., to be paid on the 22d inst.,”’ was held 
to be either a promissory note, or an agreement for the 
payment of 10/. and upward, and in either case re- 
quired astamp. ‘I. O. U.85l., to be paid May 5th,” 
was heldto bea good promissory note. Waitham v. 
Elzee,1C. & K. 35. 

The cases are numerous where an instrument has 
been held to be a good note without an express prom- 
ise to pay. ‘‘ Ido acknowledge myself indebted to A. 
in l., to be paid on demand for value received.”’ On 
demurrer to the declaration, the court, after solemn 
argument, held that this was a good note within the 
statute. Casborne v. Dutton, 1 Selwyn’s Nisi Prius, 
320. In thecase of Morris v. Lee, the words were, “ I 
promise to be accountable to J.8., or order, for 50l., 
value received by me,” and itwas held a good prom- 
issory note. The court say they “will take the word 
accountable as much asif it had been pay.’’ They also 
notice the words value received. Fortescue, J., said, 
“This is a debt, being for value received, and not said 
on account:” 8 Mod. 352; 1 Strange, 629; 2 Ld. Raym, 
1396; 8. ©. 

Turning to the American cases, we find in our own 
court the case of Smith v. Allen, 5 Day, 337. This was 
brought on a paper in these words: ‘“‘ Due John Allen 
$94.91, on demand.’’ The declaration counted on a 
promissory note, and alleged a promise to pay in the 
usual form, setting out the note in the declaration. 
The defendants demurred, and the Superior Court 
held the declaration sufficient. On writ of error 
brought, the Court of Errors sustained the decision. 

Here was manifestly no express promise to pay; but 
the court held that there was one implied, and so sus- 
tained the claim of the plaintiff. The difference 
between this and the case at bar is very slight. This 
contains the words ‘‘ on demand,”’ that at the bar the 
words “ value received.”’ The one by its terms is due 
on demand, and the promise to pay is, therefore, 
implied by law, the other is, in legal effect, due on 
demand, and it is difficult to see a good reason why the 





110 


THE ALBANY LAW JOURNAL. 


<a 








law does not as readily imply a promise to pay such a 
debt, as one due on demand by its ownterms. Besides 
a valuable consideration is expressed in the case at bar 
by the words “value received,” while none is expressed 
in the case of Smith v. Allen. Since the case of Edger- 
ton v. Edgerton, 8 Conn. 6, and the case of Bristol v. 
Warner, 19 Conn. 7, it is quite clear that, by the law 
of this state, a promissory note, not negotiable, and 
not purporting on its face to be for value received, 
does not imply a consideration. Smith v. Allen, and 
the case at bar, are alike in omitting tbe words “or 
order,”’ and “ or bearer,”’ and so are alike non-nego- 
tiable. Such notes however are regarded as within the 
statute of 3 and 4Anne: Smith v. Kendall, 6 T. R. 123. 

Passing from this decision in our own court to the 
court of New York, where we are accustomed to find 
questions of mercantile and commercial law as ably dis- 
cussed and as intelligently decided as in any of our sis- 
ter states, we find the case of Russell v. Whipple, 2 Cow. 
536. The suit was on this paper, ‘‘ Due S., or bearer, 
$10." This differs from the case at bar in adding the 
words “value received.’”’ The court said it was a 
promissory note, and that the case was too plain for 
argument. 

In Kimball vy. Huntington, 10 Wend. 675, this paper. 
“ Due R. $325, payable on demand,” was held admis- 
sible in evidence as a promissory note. Judge Nelson 
says: “The acknowledgment of indebtedness, on its 
face, implies a promise to pay the plaintiffs, and the 
payment by its terms is to be money, absolutely, on 
demand.”’ 

In Luqueer v. Prosser, 1 Hill, 259, Judge Cowen says: 
“If there be in legal effect an absolute promise that 
money shall be paid, all the rest is a dispute about 
words. * * * The whole inquiry is, does the paper 
import an engagement that money shall be paid, abso- 
lutely? If it do, no matter by what words, it is a good 
note.” 

In Sackett v. Spencer, 29 Barb. 180, this paper, ‘‘ Due 
S. or bearer, $340, for value received with interest,’’ the 
court say “is a good promissory note, and if it specifies 
no time of payment, it is, in legal effect, payable 
immediately, and without grace.” 

In Franklin v. March, 6 N. H. 364, the Supreme Court 
of New Hampshire held this paper, ‘‘ Good to R. C. or 
order, for $330, borrowed money,’’ to be a good promis- 
sory note. 

In addition to the cases above cited the following are 
very strong authovities to sustain the claim that this 
isa promissory note: Cummings v. Freeman, 2 Humph. 
143; Harrow v. Dugan, 6 Dana, 341; Fleming v. Burge, 
6 Ala. 373; Finney v. Shirley, 7 Mo. 42; McGowan v. 
West, id. 569; Lorne v. Murphy, 9 Geo. 338. In John- 
son v. Johnson, 1 Ala. 261, the court say: ‘The 
acknowledgment of a debt, due for a valuable con- 
sideration, clearly implies a promise to pay it on 
request.” 

The record discloses the fact that the paper before us 
was given for the purchase of clothing, and that the 
price of it has never been paid. Our statute of limita- 
tions bars all right of action upon it, unless it is 
recognized as a promissory note. So to recognize it 
will in my opinion do much less violence to law, than 
will be done to justice if we permit this defendant 
thus to escape the payment of an honest debt for the 
necessaries of life. 

I would admit the paper offered in evidence in sup- 
port of the first count in the declaration. 

In this opinion Phelps, J., concurred. 





COURT OF APPEALS ABSTRACT. 
AGREEMENT. 


Notice to terminate.—This action was brought to 
recover possession on the ground of wrongful deten- 
tion of a $1,000 United States bond, deposited by 
plaintiff with defendant, under an agreement between 
plaintiff and other manufacturers of lead, not to 
change or vary prices without notifying each other, 
and for other purposes. Each of the parties to the 
contract were to deposit, and did deposit, $1,000, or 
securities to that amount, with defendant, who was 
selected as custodian, which was to be forfeited by the 
depositor in case the contract was violated. The 
agreement contained this clause: ‘‘This agreement to 
be binding for five years, or until ten days’ notice in 
writing shall be given by any party of his or their 
desire to withdraw from the same. But the money or 
security which such party may have deposited with 
Joseph M. Strong, custodian, shall remain in his pos- 
session, or continue until the expiration of this agree- 
ment, in order to give full opportunity for the inquiry 
as to the faithful observance of the provisions of this 
agreement, or otherwise, by the party thus withdraw- 
ing, prior to the expiration of the notice which he or 
they may give, according to the provisions of this 
agreement.’’ One of the depositors having served 
notice of his intention to withdraw, after the expiration 
of ten days, plaintiff demanded his bond, claiming that 
the association was dissolved. Defendant refused to sur- 
render it. The main question in the case was, whether 
the contract was terminated by the notice, as to all the 
parties at the end of ten days, so as to entitle them to 
their deposits at that time, or whether the contract con- 
tinued as to the others, and the custodian was entitled 
to retain their deposits until the end of the five years, 
or until the contract was terminated by consent of all. 
Held, that by the service of the notice the contract was 
terminated as to all at the end of ten days thereafter, 
and that plaintiff was then entitled to receive his bond. 
McCullough’s Lead Co. v Strong. Opinion by Gro- 
ver, J. 

APPEAL. 


Order appointing referee.—This is an appeal by 
Charles W. Durant from an order of the general term 
of the Supreme Court, affirming an order of the special 
term, denying a motion by appellant to vacate an 
order, granted under section 401 of the Code, appoint- 
ing a referee to take the deposition of the appellant, to 
be used on behalf of plaintiff upon two motions herein, 
and requiring said appellant to appear and attend 
before the referee, having refused to make an affidavit 
claimed to be necessary for the purposes of said 
motions. Appellant claimed that the order appoint- 
ing said referee, having been made by a judge out of 
court, was void, and that therefore he had a legal right 
to have it set aside. Held, that if the order was void, 
an application to have it set aside was unnecessary ; 
that if it was not void, the refusal to set it aside did 
not affect a substantial right of the appellant, and the 
appeal should be dismissed; that such an order is not 
reviewable in this court. Rogers v. Durant. Opinion 
by Rapallo, J. 

REFEREE. 

Findings of fact: written testimony.—This action 
was brought to recover for a quantity of timber alleged 
to have been sold to defendant. The answer alleged 
that defendant purchased as agent of the B. H. & FE. 
R. R. Co., of which facts plaintiffs were aware at the 
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time of the sale, and that they gave the credit to said 
company. ‘The action was tried by a referee, who 
found in favor of the plaintiffs; the judgment was re- 
versed by the general term on the law and the facts. 
The testimony consisted principally of extracts from 
books of account, letters and other written memo- 
randa. The Court of Appeals held, that while the 
findings of a referee on questions of fact should usu- 
ally receive much weight, yet, that as written testi- 
mony has the same aspect in one court as in another, 
and as it clearly indicated that plaintiffs dealt with 
the company and looked to it for pay, the referee’s 
findings of fact and the conclusions of law therefrom 
that defendant was personally liable, were erroneous. 
Bigler et al. v. Barnes. Opinion by Folger, J. 
STOCK. 

Dividends: construction of contract.—This was an 
action on a contract under which plaintiffs transferred 
to defendant twenty shares of the stock of a corpora- 
tion, agreeing that all profits and dividends upon said 
stock up to January 1, 1872, should be paid to plain- 
tiffs. There were no dividends declared until 
April 9, 1872, when a divivend of $15 on each share 
was declared. The case was tried before a referee, 
who found, that $250 of the dividends were derived 
from an increase in the value of the assets of the com- 
pany prior to January 1, 1872, and, as a conclusion of 
law, that plaintiffs were entitled to recover the $250. 
Held (Church, Ch. J., dissenting), error; that defend- 
ant had no legal title to the profits or dividends of the 
corporation until a division had been made, and that 
his contract with plaintiffs included only the dividends 
and profits as ascertained and declared by the com- 
pany, and not those ascertained by third persons or 
courts of justice upon an investigation of the accounts 
and transactions of the company, and that plaintiffs 
could not recover any portion of the dividends. Hyatt 
et al. v. Allen. Opinion by Andrews, J. 

SALE ON EXECUTION. 

Redemption: officer’s memorandum as evidence: cer- 
tificate.— Under the provisions of the Revised Statutes 
(2 R. 8. 370, § 46) the right of a judgment debtor, whose 
title has been sold on execution, to redeem, does not 
depend upon the condition of his title at the time of 
the sale or redemption. The right follows the person, 
not the tand, and continues for the period prescribed 
by the statute, although the debtor meanwhile may 
have parted with his title. Co-existent rights of re- 
demption in the judgment debtor and in his grantee 
are not inconsistent. 

Within the purview of the statute (2 R. S. 370, § 45) 
authorizing payment on redemption, the sheriff or 
his deputy (if the latter made the sale), is ‘‘ the officer 
who made the sale,” and payment may be made 
to either. It seems, that prior to the act of 1847 
(chap. 410, Laws of 1847), in reference to execu- 
tions against property, a receipt given by a sheriff 
acknowledging payment on redemption was within the 
scope of his authority and duty, and after the death 
of the parties concerned in the transaction such re- 
ccipt is competent prima facie evidence of the fact 
and of the time of payment. 

A written memorandum made by an officer against 
his interest in respect to a matter pertaining to his 
official duty, is, after his death, evidence as well of the 
fact against his interest as of other incidental and 
collateral facts and circumstances contained in it; and 
is admissible, irrespective of the question whether any 





privity exists between the officer and the party against 
whom it is offered. Section 5 of said act of 1847), 
which directs the officer making the sale to execute to 
the person making a redemption a certificate “ truly 
stating all such facts transpiring before him as shall 
be sufficient to show the fact of such redemption,”’ ap- 
plies to redemption made either by the judgment 
debtor or by creditor, and a receipt given by a sheriff 
stating all the facts necessary to show a redemption, 
although not formally stated to be a certificate, is a 
substantial compliance with the statute. 

The rights of the parties are not affected by an 
omission to have the certificate proved or acknowl- 
edged, where the debtor or his grantee is in possession ; 
the sheriff has no power to convey the land after the 
redemption, and no title passes by his deed, and the 
possession is constructive notice of title as against a 
purchaser claiming under such a sheriff’s deed, al- 
though he took his deed without actual notice of an 
adverse title. Livingston v. Arnoux. Opinion by An- 
drews, J. 

SURETY. 

Mortgage : subrogation. —Plaintiff brought this action 
as surety, having paid the debt of his principal, to be 
subrogated to the rights of the creditor in, and to ob- 
tain the benefit of certain collateral securities given. by 
the original debtor. It appeared that the Second Nat. 
Bank of C——, held notes of defendant C., indorsed by 
a firm composed of defendants W. F. L. & R. L., and 
as collateral two mortgages given by C.; the bank also 
held a note of C., indorsed by plaintiff. Upon the release 
and cancellation of the two mortgages, C, executed and 
delivered to the bank two other mortgages on the 
same property, as continuing collateral security for all 
his indebtedness. Defendant, W. F. L., bought all 
the bank’s claims against C., and took an assignment 
of the two mortgages, and then sued plaintiff on the 
note indorsed by him, and collected the amount thereof 
from him. Held, that plaintiff had a right to be sub- 
rogated; that the bank was obliged to preserve the 
security unimpaired so far as he was concerned, so that 
he could have the benefit of it for his own indemnity 
upon payment of the note; that, although, the bank by 
releasing the former securities may have incurred a 
liability to the L’s, or may have released them from 
liability, this gave them no superior equities under 
the new arrangement and did not affect the plaintiff's 
rights; and that W.F. L. after his purchase from the 
bank, C’s obligations and receipt of a transfer of the 
securities, occupied the same position as did the bank, 
and acquired no additional rights. 

The mortgages given were fora less amount than 
the principal debt, and were each for a specified sum, 
payable at a stated time with interest, the debts 
secured not being specified. Held, that it was fairly 
inferable that the parties intended that the interest 
should accumulate to cover the deficiency, and that 
payment of interest, from time to time, as the notes 
were renewed, did not extinguish the interest on the 
collaterals. 

It also appeared that defendant, W. F. L.. foreclosed 
one of the mortgages, claiming only a portion of 
the interest due, and it appearing affirmatively that he 
might have realized the full amount, held, that he 
should account to plaintiff for that amount.— Cory v. 
Leonard et al. Opinion by Church, Ch. J. 

CARRIER OF PASSENGERS. 

1. Ferry company: negligence.—This action was brought 

to recover damages for injuries received by plaintiff 
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while a passenger on one of defendant's boats, alleged to 
have been caused by defendant's negligence. It 
appeared that upon each of the steps of the main stair- 
way of the boat a brass plate or covering was put, 
which was corrugated, except where it turned over the 
edge of the step, where it was smooth and slippery. 
Plaintiff's evidence tended to show that, as she was 
passing down the stairway to leave the boat, she 
slipped on the edge of the step and was injured. The 
stairs were finished in the same manner as upon the 
best river boats, and upon American sea-going steam- 
ers. The boat had been used for a year, and had car- 
ried on an average a thousand passengers a day, and no 
injury of the kind had happened before. Several wit- 
nesses of experience testified that this mode of cover- 
ing the stairs was the best in use. Defendant moved 
for a nonsuit, which was denied. Held. error; that 
there was no evidence showing negligence. Crocheron 
vy. North Shore Staten Island Ferry Co. Opinion ‘by 
Andrews, J. 

2. Evidence of negligence. — This action was brought 
to recover damages for injuries alleged to have been 
occasioned by defendant’s negligence. This case, upon 
a former appeal, is reported in 47 N. Y. Rep. 83. 
Plaintiff, who was a boy 12 years of age, was traveling 
in one of defendant’s cars with his mother; not having 
a seat, has asked his mother to permit him to go for- 
ward into the smoking-car. She consented, and care- 
fully directing and cautioning him, and requested him 
to return to her at noon. The boy went into the 
smoking-car, and some hours afterward, on the arrival 
of the train at noon, in attempting to leave the smoking- 
ear and return to his mother, he was thrown under the 


train and injured. The case turned apon the question 
of fact as to whether the train had stopped before he 


attempted to leave the smoking-car. Plaintiff's evi- 
dence tended to show that it had, and as he got upon 
the platform it started up with a sudden jerk, which 
threw him off under the cars. ‘The evidence of the 
conversation between the plaintiff and his mother 
before going into the smoking-car was received under 
objection. Held, that the conversation had no bearing 
upon the question, as to whether the cars were stopped 
when plaintiff left the smoking-car, and this having 
been fairly submitted to the jury, their finding could 
not have been affected by it. The only other question 
was as to whether the verdict was against the weight 
of evidence. Held, that there being some evidence, 
and the general term having refused to set the verdict 
aside as against the weight of evidence, its decision 
could not be reviewed. Downs v. New York Central 
R. R. Co. Opinion by Rapallo, J. 


CORPORATION. 

Trustees: individual liability. —This was an action 
under section 13, chap. 40, Laws of 1848, brought by 
plaintiffs as creditors of the B. F. G. Co., against 
defendants, who were trustees of said company, for 
the purpose of charging them individually with the 
payment of an indebtedness of the company, upon the 
ground that defendants, while such trustees, declared 
and paid to the stockholders of said company a divi- 
dend which diminished the amount of its capital stock. 
It appeared that the defendants agreed with H. to sell 
him all the property of the company, except debts due 
the company, and some articles of personal property, 
the sale to be consummated by a transfer of the stock. 
The stock was transferred, and the consideration 
received paid to the stockholders, in proportion to the 
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amount of stock held by each. The property reserved 
was afterward transferred to the secretary to be con- 
verted into money to pay debts and liabilities, and the 
residue distributed among the stockholders, who 
assented to the agreement with H. Held, that the 
legal effect of the contract with H. was a sale of the 
stock by the stockholders consenting, H. thereby 
becoming the principal stockholder, the company still 
remaining in existence and retaining its property, and 
this transaction did not therefore make defendants 
individually liable under said section; but that the 
subsequent transfer, sale and division of a portion of 
the proceeds was, in substance and effect, the declaring 
and paying a dividend which took from the assets of 
the company the amount so distributed, and as the 
whole assets were of less value than the amount of 
capital stock, to that extent diminished its capital, 
and this transaction rendered defendants liable. 

Trustees are not liable under said section for the 
costs in a judgment against the company, perfected 
after they have ceased to be trustees. Rorke et al. v. 
Thomas et al. Opinion by Church, Ch. J. 

————_> ______ 
EXTRADITION OF CRIMINALS. 

In the matter of Angelo Di Giacomo, surnamed 
Ciccariello, a case recently before Judge Blatchford, of 
the United States Circuit Court, the question of the 
retroactive effect of treaties relating to fugitives from 
justice was considered. The charge against Giacomo 
was, that on August 27, 1867, he killed one Avigliano in 
Italy. He was arrested-in this country in 1874, under 
the treaty of 1868 between the United States and Italy. 
A writ of habeas corpus was issued to try the question, 
whether the treaty covered the offense of Giacomo. 

The preamble of the convention sets forth, that it is 
expedient ‘that persons convicted of or charged with 
the crimes hereinafter specified, and being fugitives 
from justice, should, under certain circumstances, be 
reciprocally delivered up.”’ The first article sets forth 
that the two governments “‘ agree to deliver up persons 
who, having been convicted of, or charged with, the 
crimes specified in the following article, committed 
within the jurisdiction of one of the contracting par- 
ties, shall seek an asylum, or be found, within the ter- 
ritories of the other.’’ The second article provides 
that ‘“‘ persons shall be delivered up, who shall have 
been convicted of, or be charged, according to the pro- 
visions of this convention, with any of the following 
crimes,’’ including murder. The third article pro- 
vides that ‘‘ the provisions of this treaty shall not apply 
to any crime or offense of a political character; and 
the person or persons delivered up for the crimes 
enumerated in the preceding article shall in no case be 
tried for any ordinary crime committed previously to 
that for which his or their surrender is asked.”” Judge 
Blatchford holds that there is nothing in the treaty 
which excludes extradition for crimes previously com- 
mitted. The learned judge further says: “I am not 
prepared to admit that a person who has committed a 
crime abroad, and fled to this country, has acquired a 
right of asylum here as a personal right, so that under 
a subsequent law, whether treaty or statute, he cannot 
be delivered up as a fugitive from justice. If there be 
any want of power to deliver him up, it must be found 
in a constitutional restriction upon the power to make 
a treaty, or to pass a statute, covering extradition fora 
crime previously committed. The general right to 
make treaties for extradition, and to deliver up fugi- 
tives thereunder, cannot be denied to the government 
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of the United States. The restriction, in article 4 of 
the Amendments to the Constitution, against violating 
the rights of the people to be secure in their persons 
against unreasonable seizures, and the restriction, in 
article 5 of such amendments, against depriving a per- 
son of liberty without due process of law, are restric- 
tions which, if applicable at all to the subject of extra- 
dition, would extend to cases of extradition for crimes 
committed after the making of a treaty as fully as to 
crimes committed before. But they have no relation 
to the subject of extradition for crimes, as regulated 
by the treaty in question, and the statutes of the United 
States passed on the subject. 

“But the Constitution contains (art. 1, §9) a provis- 
ion, that ‘no bill of attainder or ex post facto law shall 
be passed ;’ and a provision (art. 1, § 10), that no State 
shall pass any bill of attainder or ex post facto law. 
Assuming that a treaty must be regarded as a law 
within the inhibition, is this treaty, in the particular 
in question, an ex post facto law or a bill of attainder? 
A bill of attainder is defined to be ‘a legislative act, 
which inflicts punishment without a judicial trial,’ 
where the legislative body exercises the office of judge, 
and assumes judicial magistracy, and pronounces on 
the guilt of a party without any of the forms or safe- 
guards of a trial, and fixes the punishment. Cummings 
v. Missouri, 4 Wall. 323. This treaty does none of 
these things, nor do any of the statutes for carrying the 
treaty into effect contain provisions which fall within 
such definition. 

By an ex post facto law is meant, one which imposes 
a punishment for an act which was not punishable at 
the time it was committed, or imposes additional pun- 
ishment to thut then prescribed, or changes the rules 
of evidence, by which less or different testimony is suf- 
ficient to convict than was then required. Cwmmings v. 
Missouri, 4 Wall. 326. It is said in Calder v. Bull, 3 
Dall. 390, that the meaning of the prohibition against 
passing ex post facto laws is, that laws shall not be 
passed ‘after a fact done by a subject or citizen which 
shall have relation to such fact, and shall punish him 
for having done it.’ It is also there said: ‘Every ex 
post facto law must necessarily be retrospective, but 
every retrospective law is not an ex post facto law.’ 
It is contended, in the present case, that the effect of 
extradition for a crime committed before the making 
of the treaty is to punish the party by depriving him of 
his liberty, and sending him out of the United States, 
and delivering him up to a foreign authority and to pun- 
ish him for remaining and being found in the United 
States, when he could not have been thus punished at 
the time the treaty was made. But, the fact of extra- 
dition cannot properly be regarded as punishment, 
within the sense of that word, as used when consider- 
ing the subject of ex post facto laws. There is no 
offense against the United States, and no trial for any 
such offense, and no punishment for any such offense. 
It is true that extradition relates only to criminal 
offenses, but it relates only to criminal offenses 
committed abroad; and no treaty for extradition, 
nor any statute passed in relation to extradition, 
purports to punish the fugitive for the offense. Both 
treaties and statutes assume that he is to be tried upon 
the charge, if not already convicted. With the ques- 
tion of punishment, or its kind or degree, they have 
no concern. They merely declare that the protection 
of this government shall not be interposed between 
the fugitive and the laws he has violated; and that if 
he flees hither for such protection, the injured govern- 





ment may take him hence and shall be aided therein. 
This government neither assumes nor exercises any 
power to punish for the crime. The fact that the fugi- 
tive is deprived of his liberty does not make such de- 
privation a punishment. Loss or suffering to the party 
supposed to be punished is not punishment, in a legal 
sense, unless the punishment is inflicted as a penalty 
for the commission of crime. If extradition for an 
anterior crime is punishment, extradition for a subse- 
quent crime is equally punishment. But it is an in- 
correct idea of punishment, to say that the United 
States, in every case of extradition, is punishing the 
party for the offense committed abroad by extraditing 
him. It being assumed that the prisoner committed a 
murder abroad and then fied to the United States, and 
that the treaty was afterward made, it is not a punish- 
ment of the prisoner to deprive him of his liberty 
under the treaty, and surrender him to the foreign 
authority, so as to make the treaty obnoxious to the 
objection that it is an ex post facto law. 

** As this question is a novel and important one, and 
has arisen in a circuit court, I have thought it proper 
to submit these views to the circuit judge, and I am 
authorized to say that he concurs in them.” 

+ 
THE LEGAL PROFESSION. 

The legal profession —its past, its present, and its 
duty — was the subject of an address delivered recently 
by W.G. Hammond, LL.D., before the Iowa State 
University—Law Department. In the course of his 
address, Dr. Hammond took occasion to advert to the 
prevailing dissatisfaction of the people with the legal 
profession; but the edge of the non-professional 
rebuke is very much blunted by the fact that these 
“complaints are no louder or more severe just now 
than at any time for the last six or seven centuries.” 
But Dr. Hammond thinks that the lawyers themselves 
are beginning to believe that the bar has lost character 
within the memory of the present generation. Never- 
theless there is no time to mourn over this condition 
of things, but we should immediately set about ascer- 
taining in what respect the American bar has deteri- 
orated, and what are the causes of the change. In 
speaking of this, Dr Hammond says: 

‘““ When the generation after the Revolution passed 
away, there passed with it most of the causes that had 
given a factitious importance to the legal profession. 
The work of organizing society on a new basis, of 
building States and shaping constitutions, was done. 
At the same time, the vast material prosperity of the 
nation opened new avenues of employment. A host 
of new professions sprang up, dividing with the three 
older ones the attention of the most active minds. The 
number of these at the present day is great — teaching, 
journalism, civil engineering, mining, the various 
applications of chemistry to the arts and agriculture, 
all call for trained intellects, and reward them with 
such advantages of fortune and social position as still 
remain of the original birthright of law, physic, and 
divinity. Commerce, once regarded as only a better 
sort of peddling, has now become a liberal pursuit, in 
which educated men find all their powers fully 
employed. If successful, it offers prizes to which the 
average gains of the lawyer bear no comparison. Thus 
the bar has lost its privileged position, and its members 
stand on the same broad social platform with the rest 
of that great army who earn their bread by the labor of 
their brains, rather than their hands. But itis untrue, 
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unjust, un-American, to infer thence that the bar is 
degraded.”’ 

Another change is thus expressed by Mr. Hammond: 
“The whole tendency of legal science, especially in 
this country, is to simplify rules and processes —to 
make legal institutions and relations more uniform, 
natural, harmonious. The results interest us here in 
two ways. (1.) The science of law is simplified, and 
thus rendered easier of access. But in this respect its 
effects coincide with those of many other causes, and 
will be mentioned hereafter. Of more particular in- 
terest is it (2) that all these changes in the law have 
exposed the law itself, and its practitioners to popular 
criticism, as they never were exposed before. The 
law is not only so expressed that laymen as well as 
lawyers may understand it; but its rules and institu- 
tions are subjected to the judgment of the whole com- 
munity. It is no longer sufficient to excuse injustice 
or absurdity, that the lawis so. Public intelligence 
asks why it is so, and demands that it shall be brought 
into harmony with the moral convictions of its sub- 
jects. Public opinion reviews the code of the legis- 
lature, and the decisions of the bench, distrusting all 
that it cannot fully comprehend, and mercilessly war- 
ring upon all that is not consistent with its own sense 
of right and justice. Never in the history of our race 
have the bar and the bench been subjected to so 
thorough and unsparing criticism as now, and it would 
be remarkable indeed, if some traits of human imper- 
fection were not found inboth. Every act of theirs is 
scrutinized to see whether the slightest trace of self- 
interest, or human passion spots the ermine or stains 
the entire devotion of the advocate to the interests of 
his client.”’ 

There is a good deal of truth in Dr. Hammond's re- 
marks when he says that ‘“‘ admission to the American 
bar is so easy that men secure it first, and then deter- 
mine whether they are to be lawyers or something 
else. There are even certain occupations — not of the 
highest rank: e. g., politics and office-seeking, to which 
the bar has become a sort of recognized thoroughfare. 
Others try it confessedly as an experiment; and with 
such it is almost, of course, a losing one. Still others 
fancy that it adds respectability to some of the less 
recognized, but more immediately lucrative occupa- 
tions—real estate, brokerage, tax-paying, insurance 
agency, etc., etc. All these classes together have made 
the nominal bar a great, ill-sorted, disjointed body of 
self-appointed members, having little or nothing in 
common with the true bar, composed of men who 
study the law for its own sake and practice it as the 
work of their lives.” 

In respect to the absolute merits of the legal pro- 
fession, Dr. Hammond has. some very fine views, 
which he utters in an impassioned style. Toward the 
close of his address he says: ‘‘A man can find no 
nobler occupation on earth than the practice of the 
law; and such men there have been, and are, in the 
profession; would that they were more frequent! It 
is a regret such as every profession must feel in view- 
ing its own short-comings. But in this world of short- 
comings, it is something at least to cherish a high ideal.” 

The address does not afford any practical suggestions 
for the reformation of the legal profession; nor does 
it attempt to seek a corrective for the tendencies of 
the times. But the noble sentiments and high ideals 
which the address endeavors to infuse will doubtless 
do much toward preparing the rising profession in 
Towa for the reformation of itself. 





INCOME TAX — THE CONSTITUTIONALITY OF 
THE ACT OF CONGRESS OF JULY 14, 1870. 

In Smedberg v. Bentley, a case decided recently in 
the United States Circuit Court for New Jersey, the 
constitutionality of the tax on incomes imposed by 
the act of congress of July 14, 1870, was considered. 
The plaintiff paid his tax under protest, and brought 
this action against the collector to recover back the 
amount so paid. The ground which the plaintiff took 
was that the income tax was unconstitutional, because 
it was a direct tax within the meaning of the consti- 
tution, and ought to have been apportioned among the 
States according to population. Nixon, J., before 
whom the case was argued, proceeded to examine into 
the meaning of the phrase, “‘ direct tax.’’ In his opin- 
ion reference is made to the celebrated case of Hylton 
v. United States, 3 Dal. 171. That case was elaborately 
argued and cousidered, and it was then held that a 
tax on carriages was not a direct tax. Judge Nixon 
also cited Pacific Ins. Co. v. Soule, 7 Wall. 443, and 
Veazie Bank v. Fermo, 8 id. 533, arising under the act 
of June 30, 1864, and its amendments. The opinion 
closes in the following language: ‘‘ Under the consti- 
tutional designation of the different kinds of taxation 
to which resort might be made by congress, a tax upon 
incomes must be classed amongst the duties author- 
ized, rather than among the direct taxes. No appor- 
tionment is necessary when it is laid, and there is 
nothing to be done but to sustain ” the validity of the 
act. 

AN IMPORTANT POINT IN THE LAW OF 

MASTER AND SERVANT. 


In Baulac v. The New York & Harlem Railroad Co. 
the Court of Appeals recently decided an important 
point in the law of master and servant, to wit., that 
in an action by a servant against a master to recover 
for injuries received through the negligence of a co- 
servant, in order to charge the master with negligence 
in retaining the co-servant in his employment, evi- 
dence of the prior acts and conduct of such co-servant 
on specific occasions may be given, with proof that the 
master had knowledge of such acts. : 

In that action, it was alleged that the plaintiff's intes- 
tate came to his death through the negligence of one 
McGerty, a switchman of defendants. On the princi- 
pal point the court, Rapallo, J., delivering the opinion, 
said: 

“*The complaint is, that he (the switchman) was re- 
tained in the service of the defendant, and in the same 
capacity, as a switchman, after he had shown himself 
unfitted for the position, and unsafe to be trusted in it. 
Proof was given of a single occurrence, in respect to 
which it was claimed an accident, similar to that which 
resulted in the death of the deceased, was occasioned 
by his negligence and carelessness, and that knowledge 
of the fact was brought home to the general agents of 
the defendant. When, as here, the general fitness and 
capacity of a servant is involved, the prior acts and 
conduct of such servant on specific occasions may be 
given in evidence, with proof that the principal had 
knowledge of such acts. The cases in which evidence 
of other acts of misconduct or neglect, of servants or 
employees whose acts and omissions of duty are the 
subject of investigation, have been held incompetent, 
have been those in which it has been sought to prove a 
culpable neglect of duty on a particular occasion, by 
showing similar acts of negligence on other occasions. 
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This class of cases have no bearing upon the case in 
hand, and may be laid out of view. Proof of specific 
acts of negligence of a servant or agent on one or more 
occasions does not tend to prove negligence on the par- 
ticular occasion which is the subject of injury. When 
character, as distinguished from reputation, is the sub- 
ject of investigation, specific acts tend to exhibit and 
bring to light the peculiar qualities of the man, and 
indicate his adaptation, or want of adaptation, to any 
position, or fitness or unfitness for a particular duty or 
trust. It is by many or by a series of acts that indi- 
viduals acquire a general reputation, and by which 
their characters are known and described, and the ac- 
tual qualities, the true characteristics of individuals, 
those qualities and characteristics which would or 
should influence and control in the selection of agents 
for positions of trust and responsibility are learned and 
known. A principal would be without excuse should 
he employ for a responsible position, on the proper 
performance of the duties of which the lives or per- 
sons of others might depend, one known to him as 
having the reputation of being an intemperate, impru- 
dent, indolent or careless man. He would be liable to 
the fellow-servants of the employee for any injury re- 
sulting from the deficiencies and defects imputed to 
the individual by public opinion and general report. 
Still more, should he be chargeable if he had knowl- 
edge of specific acts, showing that he possessed char- 
acteristics incompatible with the duties assigned him, 
and which might expose his fellow-servants and others 
to peril and harm. Frazier v. Pennsylvania Railroad 
Co., 38 Penn. St. 104, is adverse to these views. There 
evidence was admitted, over the objection of the de- 
fendant, of repeated acts of negligence of the conductor, 
by whose carelessness the plaintiff, a brakeman on the 
train, was injured, resulting in collisions before the 
time of the injury to the plaintiff, for which the con- 
ductor had been fined by the company, and that the 
agents of the defendants knew these facts, and it was 
held error. The court, while conceding that character 
grows out of special acts, held, that it could not be 
proved by them, and the case was classed with those 
in which character is proved by way of impeachment, 
and in which it would be impossible to investigate 
specific acts, and in which general reputation alone 
can be given in evidence. It is safe to say that this 
decision has not been received with approval by the 
profession. Wharton on Negligence, 238, and notes. 
It is reviewed in Pittsburgh, Fort Wayne & Chicago 
Railroad Co. v. Risley, 38 Ind. 394, in a very satisfac- 
tory opinion by Buskirk, J. The court in that case 
was of the opinion, and so held, what I think the most 
reasonable doctrine, that, for the purpose of showing 
that the officers of a railroad corporation did not ex- 
ercise due care, prudence and caution in the employ- 
ment of or in retaining in service careful, prudent and 
skillful persons to manage and operate its road, and for 
the purpose of charging such corporation with notice 
of the incompetency of its employees, specific acts of 
negligence or unskillfulness of such employees may be 
proved.” 
——_—___—_ 


The Hartford Evening Post publishes a number 
of laws which remain on the statute books in Con- 
necticut, but which are practically inoperative. These 
statutes relate to horse-racing, betting on elections, 
lotteries, proper observance of the sabbath, blasphemy, 
baggage smashing, etc. 





COURT OF APPEALS DECISIONS. 


The following decisions were handed down in the 
New York Court of Appeals on Tuesday, February 9, 
1875: 

Judgment affirmed with costs —The Mechanics’ and 
Traders’ National Bank of New York v. Crow; Slaw- 
son v. The Albany Railway; Hackley v. Draper; Eng- 
lish, administratrix, v. Brennan.— Judgment re- 
versed, new trial granted, costs to abide the events— 
Larned v. Hudson.—The judgment against Wal- 
bridge affirmed with costs, and the judgment as to the 
other defendants reversed, and a new trial granted, 
costs to abide the event — Hoag v. Lamont.—— Judg- 
ment of the Supreme Court and the decree of the sur- 
rogate reversed, and the proceedings remitted to the 
surrogate for a rehearing of the claim and a re-settle- 
ment of the amount— Elmore v. Jacques.— Judg- 
ment modified by deducting $221.89, the amount of 
interest included in the report at the date of the re- 
port, and as so modified judgment is affirmed without 
costs to either party —Smith v. Velie, adm’r, ete.—— 
Order affirmed and judgment absolute for plaintiff, on 
stipulation, with costs— Planch v. The N. Y. C. & H. 
R. R. R. Co.— Appeal from order of December 22, 
1873, dismissed, and order of April 15, 1874, affirmed, 
with costs— Bartlett v. McNeil.— Order of general 
term reversed and judgment ordered on verdict for 
plaintiff if plaintiff stipulates to deduct from the ver- 
dict $1,574.44, the difference between the value of the 
wheat allowed upon the trial and the value of the 
wheat at the time of the conversion, neither party in 
that event to recover costs in this court against the 
other. If the plaintiff does not so stipulate within 
thirty days, the order of the general term must be 
affirmed and judgment absolute for defendants, with. 
costs — The Manufacturers’ and Traders’ Bank of Buf- 
falo v. The Farmers and Mechanics’ Bank of Buffalo 
and others.—— Motion to stay proceedings denied, 
without costs—Thompson v. Tracey, ex’r, etc.— 
Motion for re-argument denied, with $10 costs— 
Dowdney v. McCollom; McGrath v. N. Y. C. and H. 
R. R. R. Co.; Skinner v. Valentine, impleaded, etc. 
— Motion to restore cause granted —The People ex 
rel. Mann v. Mott and others, comm’rs. 


——__~—___——. 
PROMPT AND DISCRIMINATING. 


Judge W., of whom we have before spoken, used to 
give the following, among his experiences in holding 
court, in what was called the Old Colony: A respecta- 
ble-looking, middle-aged woman had testified in a case, 
and an attempt was made to impeach her testimony, by 
showing her bad reputation for truth and veracity. 
Some balf a dozen witnesses were called and sworn, 
and the inquiry was put to them, one after the other, 
whether they knew her reputation, and what it was in 
that respect? As is common in such cases, the wit- 
nesses made wretched work in answering the inquiry, 
running off into all kinds of beliefs and opinions, and 
guesses and statements that they had never had any 
difficulty with the witness, etc., notwithstanding every 
effort of court and counsel to get a categorical answer 
to the question. One of the witnesses, who had not 
yet been called, seemed greatly interested in this col- 
loquy; he was evidently impatient to be called, and, 
by his manner, showed his disgust at the rambling, in- 
definite testimony of the other witnesses. He looked 
first at the judge, then at the witness, and then at the 
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counsel, and could hardly be kept from volunteering 
his statement before he was called. At last his time 
came, and he quickly mounted the witnesses’ stand 
with an air of entire confidence. The counsel began: 
“Mr. Jones, have you heard the question put to the 
other witnesses?” *‘ Yes, sir.” ‘“‘What do you say, 
do you know the reputation of Miss So-and-so for 
truth and veracity?” “Yes, sir.”’ “Well, then, we 
hope you will give us an intelligible answer.” ‘‘ Yes, 
sir,” replied the witness. ‘Tell us, then, what is her 
reputation for truth and veracity?’’ “‘ Her reputation, 
sir, for truth is good, but for veracity it is decidedly 
bad.” The witness subsided, and the examination was 
not pursued any farther. 

_— > 

NOTES. 

The portrait of the late Judge Peckham, which has 
been on exhibition at a well-known art gallery in Al- 
bany, and which will be ultimately transferred to the 
walls of the Court of Appeals chamber, does credit to 
the artist, Jared B. Flagg of New York, and is a mag- 
nificent likeness of the deceased judge. No one can 
look upon this portrait without a feeling of admiration 
for the nobility of character, the fixedness of purpose, 
the intellectual powers which are so excellently and 
completely portrayed. Few jurists have better claims 
upon the remembrance of the bench and bar of the 
State, and these are to be congratulated on the exist- 
ence of this portrait. 

The Journal du Droit International Privé contains 
the continuation of an article from Prof. Mancini, of 
Rome, on the utility of rendering obligatory upon all 
countries (in the form of one or several international 
treaties) a certain number of general rules of private 
international law, for the purpose of securing the uni- 
form settlement of conflicts between different laws, 
civil and criminal. The Journal also contains reports 
of cases in Germany, Belgium, Egypt, Italy, Russia 
and Switzerland; also, a brief history of legal events 
in Europe and America of international importance. 
The Jowrnal also contains a notice of Mr. David Dud- 
ley Field’s ‘‘ Outlines of an International Code,” as 
translated into Italian by Prof. Aug. Pierantoni, of 
Naples; and states that the translation has been 
accomplished in the interests of science and of lib- 
erty.——The Irish Law Times says: It is a mat- 
ter to be regretted that our most distinguished 
law students, when they have obtained the prizes 
within their reach in Ireland, carry their knowl- 
edge to England, and become members of the English 
bar; but there is now an instance of a gentleman who, 
having obtained high distinction as a student in Eng- 
land, has come back to Ireland to study for the Irish 
bar, as we learn from the list of new students, that 
Mr. Edward Cuming, who obtained the first student- 
ship this term at the Inns of Court, London, has en- 
tered as a student at the King’s Inns, and also ob- 
tained third prize in equity, 1873-4, at the English 
Inns, equity being the only class in which prizes are 
awarded. 

Sir Henry Singer Keating will resign his seat in the 
court of common pleas, England, before the spring 
circuits. The learned judge was appointed in December, 
1859.——Robert French Sheriff, Esq.,has been appointed 
attorney-general for the Leeward Islands.— Hugh 
Riley Semper, Esq., has been appointed attorney-gen- 
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eral for the Island of Barbadoes.—— The Canada Law 
Journal says that it is stated in the English law papers 
that the long-pending controyersy among the English 
common law courts, touching the meaning to be given 
to the words “‘ cause of action,’’ has been adjusted. The 
point arising on the construction of the 18th section of 
the first common-law procedure act (1852) was before 
the court of common pleas in Vaughan v. Weldon, 
last January. Whereupon a general conference of 
the judges was held and a majority determined in 
favor of the exposition given to these words by the 
judgment of the common pleas. All the judges 
adopted this conclusion, so that now there is complete 
unanimity on the result, viz., that this expression 
means ‘‘the act on the part of the defendant which 
gives the plaintiff his cause of complaint.’ 

The Toronto Globe says that the necessity for a su- 
preme court of appeal for the dominion of Canada has 
been long foreseen and admitted. The constitution of 
such a tribunal was anticipated in the British North 
America act. In the 10lst section of that statute it is 
provided: ‘ The parliament of Canada may, notwith- 
standing any thing in this act, from time to time pro- 
vide for the constitution, maintenance and organiza- 
tion of a general court of appeal for Canada.” Sir 
John A. Macdonald made two or three attempts to es- 
tablish such a court, but on each occasion he failed to 
carry out his intentions. It will be, therefore, greatly 
to the credit of the present government if they have 
been able to reconcile conflicting views and opinions, 
and present a scheme generally acceptable to parlia- 
ment and the country. One difficulty in the way of 
such a measure has been the jealousy of Quebec of the 
proposal to submit her causes in appeal to judges not 
specially versed in her peculiar system of civil law. 
We believe, however, that these objections have been 
to a large extent overcome, and that the ensuing ses- 
sion will witness the passing of an act for the organiza- 
tion of and giving powers to a supreme court of ap- 
peal, and thus supplying the final want of the judicial 
system of Canada. 

The Psychological and Medico-Legal Journal for 
February contains orginal communications on “A 
Case of Traumatic Epilepsy with operation,’’ ‘‘ The 
Neurotic Origin of Disease,” and ‘“‘ The Philosophy of 
Suicide ;’’ also, the proceedings of the New York Neu- 
rological Society. This society passed a resolution 
“that any legislation prohibiting the continuance of 
scientific investigation ’’ by vivisection would be detri- 
mental to the interests of science and art of medi- 
cine. 

At the regular monthly meeting of the New York 
Bar Association the executive committee reported that 
there were 645 members of the association, and that 
there was a balance in the treasury of over $21,000. The 
chairman of the committee to consider the project of 
obtaining better accommodations for the association 
reported that a suitable location had not yet been 
found. The expense was the chief difficulty to be 
overcome. A resolution was adopted that the com- 
mittee report a plan at the next regular meeting for 
securing a new building, based upon a subscription by 
the members. A resolution was also adopted in op- 
position to the bill before the legislature compelling 
lawyers to employ the sheriff instead of the marshals 
to levy executions in cases in the marine court. 
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CURRENT TOPICS. 


The Court of Arbitration, in New York, has been 
so successful and occupies so prominent a place in 
the judicature of the metropolis, that additional 
legislation is demanded in reference to it. An act 
has been introduced into the legislature amending, 
in some respects, the act of last year creating the 
court; and providing that the salaries of the Arbi- 
trator and the clerk shall be paid by the city and 
county of New York. In support of the proposed 
legislation, a committee of the New York Chamber of 
Commerce has addressed the judiciary committees 
of the legislature. The remarks of Mr. Elliot C. 
Cowdin, in regard to the subject, were particularly 
interesting and elaborate. He traced the origin of 
the system of arbitration from the time of Justinian. 
Tribunals of arbitration were also early established in 
France; and the French Tribunal of Commerce has 
virtually existed ever since 1563. In Germany a 
congress of jurists assembled in 1864, and declared 
that the Court of Arbitration of Hamburg was the 
best because it introduced the legal element, in the 
person of the presiding judge. In Denmark the 
‘‘Court of Reconciliation” has existed since 1795. 
Tribunals of arbitration for the settlement of com- 
mercial disputes, now exist in France, Germany, 
Russia, Austria, Spain, Italy, Belgium, Denmark, 
and it may be said throughout Europe. The New 
York Court of Arbitration is the outcome of the 
same conditions which necessitated the European 
tribunals of like character; it is the result of demands 
for a more prompt, simple and cheap method of dis- 
posing of disputes than can be afforded by the ordi- 
nary courts of law. 


The president of the society for the prevention of 
cruelty to animals, Mr. Bergh, not content with 
ferreting out and prosecuting those who offend 
against the laws for the protection of animals, has 
now begun to instruct the grand jury on its duty in 


cases brought before it. The grand jury failed to 
find a bill against a person accused of being engaged 
ina dog fight, although the facts implicating him 
were, as Mr. Bergh alleges, fairly stated to the 
grand jury. Mr. Bergh then adopted the most ex- 
traordinary method of writing a letter to the fore- 
man of the grand jury in which he says, ‘‘I think 
on reflection you will, in a measure, realize the dis- 
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couragement I feel at finding my earnest and unself- 
ish labors in the public service diverted from their 
legitimate ends, by this decision of the grand jury, 
the inevitable consequence of which will be to 
double the already onerous duties of this society.” 
He writes, that although he does not mean to 
‘*censure” the grand jury, yet ‘‘a scandalous stain 
on our civilization has been condoned.” But there 
is a sequel to this letter which may cause Mr. Bergh 
to be sorry that he ever wrote it. The foreman pre- 
sented the letter to Recorder Hackett, who said that 
no man had a right to send a communication to any 
grand juror, and that Mr. Bergh would be summoned 
to appear and make such excuses as he can to justify 
his conduct. 


The contest in regard to the ‘‘legal paper bill” 
goes on with much interest and vigor. The New 
York dailies continue to advocate the passage of the 
repeal bill and the Daily Register continues strongly 
to oppose this. The Register has at last been driven 
to the expedient of getting up a petition in favor of 
its continued existence. It claims to have obtained 
the names of the leading firms and lawyers in New 
York, and to have presented to the assembly 
judiciary committee a petition of which it has ‘‘ just 
cause to be proud.” It has been sometime since so 
small a matter caused so great a commotion, for now 
the Register calls upon the lawyers of New York ‘‘ to 
take advantage of this auspicious occasion to assert 
and vindicate the power of the profession in defeat- 
ing” the so-called attempt of the non-professional 
papers to dictate what shall be the rule in matters 
relating to the judiciary and the profession. 


The United States Supreme Court, in Clark v. 
City of Iowa, has decided a question of the greatest 
importance to the financial community. It appeared 
that in 1856 Iowa city issued bonds, payable in 1876, 
with interest payable annually. Coupons were 
attached to the bonds for the interest, and the 
coupons for interest due January 1, 1860, were 
detached by the holder of certain of the bonds, 
negotiated to other parties, and finally came into 
plaintiff's possession. The bonds were subsequently 
taken up and canceled. This action to recover the 
value of the coupons was brought, and the question 
was, whether the statute of limitations was a bar to 
an action on the coupons when it would not be a bar 
to an action on the bonds themselves had they not 
been canceled. Upon this question Judge Field, 
who delivered the opinion of the court, said: 
‘Coupons, when severed from the bonds to which 
they were originally attached, are, in legal effect, 
equivalent to separate bonds for the different instal- 
ments of interest. The like action may be brought 
upon each of them, when they respectively become 
due, as upon the bond itself when the principal 
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matures; and to each action—to that upon the bond 
and to each of those upon the coupons—the same 
limitation must, upon principle, apply.” The con- 
clusion was, that the statute began to run against 
the coupons from the date of their maturity. 


The Solicitor’s Journal referring to the fact that 
Sergeant Ballantine has been offered 10,000 guineas to 
defend the Guicowar of Baroda says, that the time of 
the sergeant’s absence from England will probably be 
about three months. The retainer fee alone is 5,000 
guineas. This honorarium is said to be among the 
largest ever paid to counsel. In England, except in 
the ecclesiastical courts, as is well known, the rule 
has always been that a barrister has no legal right to 
afee. But the fee always comes nevertheless. It 
is one of those customs which need no law to enforce 
them. In recent periods two attorney-generals and a 
late leader of the parliamentary bar are said to have 
received thirty thousand pounds each in a single 
year. The Journal concludes its remarks with the 
statement that ‘‘as far as we remember although 
refreshers have often been very liberal in proportion 
to the retainers, no retainer since the fee of four 
thousand guineas marked on the brief of Sergeant 
Wilde in Small vy. Atwood, has at all approached in 
amount that given to Sergeant Ballantine.” 


One of those novel questions which occasionally 
vex the legal mind, and which are the outcome of 
peculiar legislation, was decided this week by Attor- 
ney-General Williams. The law declares that no 
portrait shall be placed on any of the bonds, securi- 
ties, notes, fractional or postal currency of the 
United States while the original of such portrait is 
living. The question now arises whether, in placing 
the portaits of living persons upon internal revenue 
stamps, there has been a violation of this law. The 
Attorney-General has reached the conclusion that 
the law does not prohibit such portraits on internal 
revenue stamps. 


The Judiciary Committee of the United States 
Senate has put an agreeable, if not conclusive, con- 
struction upon the act of June 22, 1874, which has 
been known as the ‘‘Press Gag Law.” This act 
provides that the criminal court of the District of 
Columbia shall have jurisdiction of all crimes and 
misdemeanors committed in the District not lawfully 
triable in other courts, and which are required by 
law to be prosecuted by indictment or information. 
The thirty-third section of the Judiciary Act of 
1789 was also made applicable to courts created by 
act of Congress in the District of Columbia. This 
act having been construed by the newspapers as 
being aimed at a restriction of their liberties, the 
Senate, in December last, authorized the Judiciary 
Committee to inquire into the meaning of the act, 
and particularly to examine and report whether, 





under its provisions, persons charged with libel or 
other crime, in the District of Columbia, could be 
brought from a State or other place under federal 
jurisdiction to the District to answer therefor, and 
also whether the act had any application to prosecu- 
tion or indictment for the crime of libel in any case. 


The Senate Judiciary Committee report that the 
so-called ‘‘ Press Gag Law” is necessary and proper, 
and in perfect accordance with the principles of jus- 
tice and the course of civilized jurisprudence. That 
without provisions of this character the District of 
Columbia would be an asylum for offenders commit- 
ting crimes against the laws of the United States, 
and escaping thither. The committee are also of 
the opinion that, under its provisions, no person 
charged with the crime of libel can be brought into 
the District of Columbia; and that no person charged 
with the crime of libel in any other district or place 
in the United States can be arrested here and sent to 
such district or place. The committee observe that 
the jurisdiction of the courts of the United States 
in criminal cases is confined to offenses created by 
the statutes of the United States, and that no offense 
at law is indictable or triable in the federal courts. 
Publie Statutes v. Hudson, 7 Cranch, 32; Bishop’s 
Criminal Law, § 199. Libel, it is held, is not a 
crime against the laws of the United States in any 
of the States, so that no case could arise in which 
a court or judge in the District of Columbia could 
be called upon to arrest a person there and send him 
to any State for trial for libel. The committee are 
of opinion that the act is not obnoxious to the criti- 
cism which has been made against it. 


The governor has sent to the senate the names of 
Alexander 8. Johnson of Utica, and Sullivan Caverno 
of Lockport, to fill the vacancies in the commission 
to revise the statutes, caused by the resignation of 


Messrs. Stebbins and Werner. Judge Johnson has 
been twice upon the Court of Appeals bench; the 
last time by appointment upon the death of Judge 
Peckham; and he was the republican candidate for 
that position last fall. He is a lawyer of very de- 
cided ability and will make a very excellent reviser 
of the statutes, provided he have the ‘‘capacity for 
drudgery” necessary to a prompt completion of that 
work. Of Mr. Caverno we know nothing except 
that he is recommended by several prominent west- 
ern men. He has been, we believe, a master in 
chancery. At this writing the appointments have 
not been confirmed. 


The irrepressible Dr. Kenealy, of whom so much 
has been said and written in England and Amenia 
for the past year or two, and who has been com- 
pelled to meet the displeasure of English society 
and the English legal profession, has at last tri- 
umphed over his opponents, and procured an elec- 
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tion to Parliament. It will be curious to observe 
what the House of Commons will now do with the 
learned lawyer, who has been deprived of his posi- 
tion as queen’s counsel by the Lord Chancellor, and 
has been disbarred by the Benchers of the Inn to 
which he formerly belonged. This result is likely 
to produce a marked sensation among the entire 
legal profession of England. 
——__>_———_——- 
NOTES OF CASES. 

In Louisville and Nashwille R. R. Co. v. Bowler an 
important contribution was made to the law in case 
of a servant injured through the negligence of an- 
other servant in the employ of the same master. In 
the present case B. was employed by 8., the ‘‘ section 
boss” of the railroad company, as a laborer on the 
railroad, and B. was injured while engaged in this 
employment through negligence of S. It was in- 
sisted that B. and 8. were servants of the same mas- 
ter and engaged in the same line of service, and 
that B. could not recover of the company. But the 
court held that the company was responsible. The 
court said: ‘There is a vast difference in the skill 
and experience necessary to discharge the duties of 
‘section boss’ on a railway, and that required of a 
common laborer, who is employed solely because of 
physical strength and ability to do manual labor. 
The two offices create the relation of master and ser- 
vant.” Thecourt further said ‘‘ that the only sound 
rule is, to hold the common superior, which can 
only act through its agents responsible for injuries 
resulting to the subordinate from the negligence of 
his immediate superior or party having control over 
him.” 


In Pennsylvania R. R. Co. v. Fairchild, 7 Chicago 
Legal News, 164, the Supreme Court of Illinois de- 
cided an important question as to the law governing 
the liability of a common carrier for goods to be 
transported beyond its line. In this case the goods 
were delivered in Indiana to a railroad company 
operated by appellant, marked for transportation to 
Leavenworth, Kansas, beyond the terminus of the ap- 
pellant’sline. The goods were destroyed after they 
had been delivered by appellant to the connecting 
line. The question was whether the appellant was 
liable for the toss. The appellant gave evidence of 
the law of the State of Indiana to the effect that the 
destination of the goods, as shown by the mark 
being beyond the terminus of the railroad receiving 
the goods to carry, such railroad company, if it 
carry the goods to the terminus of its own line and 
there deliver them into the custody of the next 
carrier in the line of the transit, will not be liable 
for the loss of goods after they have so passed out of 
its possession. U. S. Express Co. v. Rush, 24 Ind. 
403. But the judge instructed the jury that ‘‘if 
the Pennsylvania company received the goods marked 
and directed to Leavenworth, in Kansas, that made 


them liable to carry them to that place, and for the 
value, if lost or destroyed on the way.” This was 
held error on the ground that the contract of car- 
riage being made in Indiana, the law of that State 
governed the contract and the liability of the appel- 
lant. Hale v. New Jersey Steam Navigation Oo., 15 
Conn. 539, was relied upon to sustain this view. 


In Patterson v. R. R. Oo., 22 Pittsburg Leg. Jour. 
95, decided in the Supreme Court of Pennsylvania, 
we have another illustration of the doctrine of the 
liability of the master for injuries to the servant. 
The plaintiff, a conductor on defendant’s railroad, 
received injuries in consequence of the want of 
proper repairs on the road-bed. On the trial, plain- 
tiff offered to show that he had previously notified 
the superintendent and foreman of the railroad of 
the defects ; that these officers requested plaintiff to 
remain in his position, and promised to repair the 
road-bed so as to avoid danger ; that the repairs 
were not made, as promised. This offer was re- 
jected. Held error. The court referred to Clarke 


v. Holmes, 7 Hurl. & Norm. (Ex.) 937, and Snow v. 
Railroad, 8 Allen, 441, and stated that ‘‘in both of 
these cases, the defects from which the accident 
arose were known to the employees, but as they 
were injured in the discharge of duties imposed 
upon them by their employers, such knowledge was 


adjudged not to raise a presumption of concurrent 
negligence.” The court lays down the rule that 
‘*where the servant, in obedience to the requirement 
of the master, incurs the risk of machinery, which, 
though dangerous, is not so much so as to threaten 
immediate injury, or where it is reasonably probable 
that it may be safely used by extraordinary caution 
or skill * * * the master is liable fora resulting 
accident.” But if the defect is ‘‘so great, that 
obviously with the use of the utmost skill and care, 
the danger is imminent, so much so, that none but a 
reckless man would incur it, the employer would 
not be liable.” This case also affirms the soundness 
of the doctrine that notice to the foreman and super- 
intendent is notice to the railroad company. Alto- 
gether, this case is one of great importance. 


In Parks v. Coffee, the Supreme Court of Alabama 
has recently considered and defined the status of the 
Alabama courts during the war. Manning, J., 
delivered the opinion of the court and the conclusion 
which he reached was that the courts of Alabama 
during the war were a portion of the rightful —de 
jure— government of the State; and that their 
judgments, decrees and proceedings, not in violation 
of the Constitution and laws of the United States, 
or of any right of obligation arising under them, 
and not in violation of the Constitution of Alabama, 
are valid, and must have operation and effect accord- 
ingly. 








120 


THE ALBANY LAW JOURNAL. 

















IMMATERIAL WARRANTIES IN LIFE IN- 
SURANCE. 

There are certain so-called principles of the com- 
mon law which not even age can render respectable 
— ideas which perhaps were reasonable or at least 
unobjectionable when first enunciated, but which 
the world has moved away from or passed by. Three 
prominent examples now occur to us, namely: the 
liability of an innkeeper as an insurer of his guest’s 
goods, even in case of a fire without the fault of the 
former; the absence of any right in an agister to a 
lien for the keeping of the cattle; and the avoidance 
of a contract by the breach of an immaterial war- 
ranty. For the first of these dogmas there might 
originally have been some excuse; there is none now. 
In regard to the second there could never have been 
any reasonable difference of opinion, and as for the 
last it is one of those monstrous and absurd perver- 
sions of justice that have made the law a subject of 
reproach among some of the wisest and most humane 
of men. We were in hopes that the recent decision 
of our Court of Appeals, in Fitch v. American Popu- 
lar Life Insurance Co., had disapproved this com- 
mon-law barbarism, at least so far as the doctrine 
applies to life insurance. It is possible that our 
introductory note to the report of the case in a re- 
cent number of this journal may give that impression 
on a casual reading. But a critical perusal of the 
opinion will correct this impression. If the reversal 
had been in disagreement with the doctrines laid 
down by the Supreme Court, such an impression 
would have been well-founded; but there is no dis- 
sent from the language of the court below in respect 
to the effect of warranties. On the contrary Judge 
Rapallo explicitly remarks, although his remark must 
be deemed obiter—‘*‘ Where a warranty is under- 
standingly and clearly given by an insured, no mat- 
ter how immaterial the fact warranted may be, he 
will be held strictly to his contract.” The ground 
of escape from the effect of this doctrine in this case 
was, that the policy not only contained an agree- 
ment that the answers to the questions in the appli- 
cation should be deemed warranties, but also a state- 
ment that ‘‘fraud or intentional misrepresentation 
violates the policy,” and a stipulation that ‘‘ pay- 
ment will be contested only in case of fraud.” We 
are sorry that the Court of Appeals did not denounce 
this absurd dogma of immaterial warranties, although 
possibly it was as unnecessary to do so in this case 
as it was to say a word in favor of it. 

We urge this matter again upon the attention of 
our courts, the legislature, and the profession at 
large. Owing to the impunity with which life in- 
surers are permitted to set traps for the ignorant and 
unwary in their policies, and the rigor and bigotry 
with which our courts construe these contracts, the 
community are rapidly losing faith in life insurance. 
We may do our judges injustice, but we venture to 
say that those even among them who have life policies 





can place no great reliance on their efficacy; in three 
cases out of four, the insured will be found to have 
made some incorrect answer to some immaterial in- 
quiry, and the mistake is fatal. Of course, to use 
an Hibernianism, the insured will not discover this 
till he dies, for the companies will go on taking his 
premiums as long as the insured will pay them. 
We doubt, for instance, whether there is a judge in 
the State who has the memory and knowledge 
requisite to enable him correctly to answer the ques- 
tions put to applicants by the defendants in this case. 
Look at Judge Rapallo’s account of what is demanded 
of the candidate for insurance: 


‘¢Tt then proceeds to propound questions as to the 
grand-parents, parents, uncles and aunts on the 
paternal and maternal sides, whether living or dead, 
their health when living, ages at death, causes of 
death, weight, height, complexion, color of hair, 
beard and eyes, and various other questions concern- 
ing them. Then follow a great number of questions 
of the most minute character, touching the insured, 
his constitution, habits, etc., and among others as to 
his weight, how much increase or diminution in 
weight in one year and in five years, what diseases 
he has had, including those of childhood, whether 
any place where he has ever lived was subject to any 
disease and what, as to his habits, how often he 
bathes, whether he rises and retires regularly — 
whether late or early, what he wears next his 
skin, what stimulants he uses, if any, whether he 
takes his tea or coffee weak or strong, the extreme 
number of glasses of ale, beer, cider or wine he takes 
in a day, the quantity he takes in a month, whether 
he has ever been intoxicated and how often, whether 
the action of his bowels is regular every day, 
whether he has any practice tending to impair 
health, etc., whether his vocation endangers life or 
health, what it will be, whether he has reason to 
think that his residence, vocation or any circum- 
stances affecting him will be more hazardous to life 
and health than is at present the case, whether his 
hands and feet are usually warm or cold, whether 
any kind of food, usually produces ill-health or indi- 
gestion, whether he has ever had any of a long 
catalogue of diseases, many of which are of a char- 
acter which he might well have had without know- 
ing it, and which he might naturally deny ignorantly ; 
whether he has ever had any disease of or injury to 
any organ, or has ever had any symptom of disease of 
any organ, whether he is acquainted with the laws 
of health, and whether he takes pains to observe 
them, and a host of other questions which no human 
being could, with safety, undertake to answer accur- 
ately and warrant the correctness of his answers.” 


And yet, in spite of this concession of the court, 
they hold that if an insurer inserts these questions 
and provides that the answers shall be warranties, 
the man who undertakes to answer them and makes 
an inadvertent mistake that does no harm, nay, that 
is less favorable to himself than the strict truth 
demands, and thus operates to the benefit of the 
insurer, has lost the benefit of his contract, and 
that, too, although the insured may not have been 
deceived in the least, but may have known the truth 
all the time, and with this knowledge have gone on 
for half a century taking premiums from its innocent 
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victim. This is so shocking to the moral and com- 
mon sense of the community that plain men get a 
bad idea of law, of courts and of the administra- 
tion of justice. What is the origin of such prepos- 
terous dogmas? Why, some hundreds of years ago, 
when law was an intricate and mysterious science, 
mainly used by the strong for the oppression of the 
weak, some big-wigged judge probably remarked, 
in some case with which most likely it had nothing 
to do, that the breach of an immaterial warranty 
avoids a contract. A generation later, perhaps, 
another judge in another case with which it also had 
nothing to do, quoted judge number one with 
approval. Then, after a while, a third quotes num- 
bers one and two; and at length, when the precise 
case for the application arises, a fourth cites the 
three, and says that is the law. Many of our 
most ridiculous common-law follies sprang up in 
this way. Three dicta make the law. It is a 
very convenient way, because it saves modern 
judges the trouble of thinking and the responsibili- 
ties of deciding, and gives them the appearance of 
learning. Now, is law never to advance or improve? 
Other sciences and rules of moral conduct change, 
even adapt themselves to the shifting exigencies of 
civilization. What should we think of a surgeon 
who should refuse to administer chloroform because 
Sir Astley Cooper did not use it? Sir Matthew Hale 
believed in hanging witches; we do not understand 
that procedure to be lawful now, and yet why not, 
if we are to submit ourselves to the unwisdom of 
the ancients? Now, to our mind, it is little less 
wrong to hang a witch than to deprive a man’s 
family of the benefit of a life policy on which he has 
paid the company thousands of dollars, simply 
because he warranted that his great-grandmother 
had black hair when in truth it was red; or that she 
died of pulmonary consumption, when in fact it was 
pneumonia; or that his mother’s eldest brother was 
six feet one inch in height, when in fact he was only 
five feet eleven; or that he himself had gained 
twenty pounds in the last five years, when on minute 
inquiry it turns out to have been only fifteen. Our 
courts seem to proceed upon the idea that, after a 
certain number of years, error becomes law by pre- 
scription. Now suppose, for instance, that Little- 
ton, or Coke, or Hale, had said that the breach of 
an immaterial warranty avoids a contract; and sup- 
pose Lord Mansfield had repeated it, and that Chief- 
Justice Shaw reiterated it, as we know he did, 
handing it down to posterity in his iron and copper 
ash-hods, which he instanced as an example of the 
application of the doctrine —all this would not 
make it right nor reasonable, nor commend it to the 
common sense of the community nor to the legal 
sense of the bench and bar of our day. We can 
scarcely believe that there is a judge in our State 
who, if asked his opinion on the matter as an origi- 
nal question, would not unhesitatingly say that such 





a doctrine is intolerable. But yet our courts go on 
repeating the phrase as if there were some charm in 
it that stole away their senses. Asked to defend it 
on principle, we think they would be in trouble. 
But their resort is in saying that it has always been 
the law; has never been judicially doubted; that 
courts must not legislate, etc. If this is to be the set- 
tled law of our land, it is time that our legislatures 
passed a special act relieving our courts from the 
further necessity of uttering such folly. If the 
courts cannot adjudge that it is against public policy 
for life insurance companies to invoke this doctrine, 
let the law-making power intervene, and prohibit 
these corporations, the creatures of their will and 
existing only by their sufferance, from swindling 
the public with these fraudulent tricks. 
ee area 

ENFORCEMENT OF PROMISES MADE BY 

ONE TO ANOTHER FOR THE BENEFIT OF 

A THIRD. 

Our attention has been called, by a correspondent, 
to the cases of Claflin v. Ostrom, 54 N. Y. 581, and 
Merrill v. Green, 55 id. 270, and to the apparent 
conflict between them. These cases are of sufficient 
importance to warrant a critical examination. 

In the former case, decided by the Commission of 
Appeals, in January, 1874, the facts were as fol- 
lows: Hanford and Ostrom being partners, Hanford 
sold out his interest in the firm property to Ostrom, 
who orally agreed to pay the firm debts, among 
which was one due tothe plaintiffs. The defendant 
guaranteed the performance of thisagreement. The 
plaintiff's debt not having been paid, Hanford as- 
signed to them his interest and claim under the 
guaranty, and they brought this action upon the 
guaranty. In the latter action, decided by the Court 
of Appeals in December, 1873, the facts were as fol- 
lows: Roberts and Green, being partners, Roberts 
sold out to Green, and Green as principal and Nichols 
as surety, executed to Roberts a joint and several 
bond conditioned for the payment of the firm debts, 
among which was one due to the plaintiffs. The 
plaintiff's debt not being paid, Roberts assigned to 
them the bond for the purpose of enabling them to 
recover of the obligors, and they brought this action 
So far as we can perceive, therefore, 
Not 


accordingly. 
the facts in the two cases are precisely similar: 
so, however, with the decisions. 

In the former case the Commission of Appeals held 
that the action could be maintained, with the assign- 
ment and without it; in the latter, the Court of 
Appeals held that the action could not be maintained 
either with the assignment or without it. Commis- 
sioner Earl in the former case says: ‘‘ In considera- 
tion of the transfer of the firm property to Ostrom 
he agreed to pay the firm debt to the plaintiffs; and 
this agreement, made for their benefit, the plaintiffs 
could adopt and enforce in their own names, within 
the principles laid down in the following cases: 
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Lawrence v. Fox, 20 N. Y. 268; Burr v. Beers, 24 id. 
178; Thorp v. Keokuk Coal Oo., 48 id. 253. Within 
the same principles the plaintiffs could bring suit 
directly against the defendant,” etc. All the com- 
missioners concurred. In the latter case, Judge 
Grover says: ‘‘I do not think the case within the 
principle of Lawrence v. Fox. Green was liable with 
Roberts for the payment of the firm debts. He 
agreed with Roberts, upon a valid consideration, to 
assume the payment of the whole of the debts, 
and Nichols undertook that he should perform this 
contract. This was no agreement made by Green 
and Nichols with the creditors, or for their benefit, 
but one with Roberts, to exonerate him from his 
liability for the debts of the firm by payment, which 
Green was to make, and in case of Jiis default such 
payment to be made by Nichols. All the liability 
incurred by either was upon the bond, and this was 
to the obligee only.” All the judges concurred. 

Our correspondent requested us to endeavor to 
reconcile these decisions. Wegive it up. Our cor- 
respondent says he thinks he can. We wish he 
would. It may, perhaps, not be unbecoming for us 
to express our opinion that the doctrine of the Court 
of Appeals is preferable. The doctrine of Lawrence 
v. Fox, relied upon in Claflin v. Ostrom, is that an 
action lies upon a promise made by the defendant to 
a third person, upon a valid consideration, for the 
benefit of the plaintiff, although the latter was not 
privy to the consideration. The two other cases 
cited by Commissioner Ear] simply hold that a mort- 
gagee may maintain a personal action against a 
grantee of the premises who assumed to pay the in- 
cumbrance. In respect to the latter cases, we think 
there may be a just distinction between the case of 
an incumbrance upon real estate and that of personal 
property. At all events, the test is, was the promise 
made for the benefit of the stranger. Here, we 
think, the Court of Appeals is right. The agree- 
ment between the partners was not made for the pur- 
pose of protecting the creditors of the partnership, 
but to indemnify the outgoing partner against being 
called on to pay the partnership debts after parting 
with his interest in the firm property. In Lawrence 
v. Fox, and the cases there cited, the promise was 
clearly and directly for the benefit of the stranger. 
Thus in Lawrence v. Fox, the facts were: Holly, at 
the request of the defendant, loaned him $300, 
stating, at the same time, that he owed that sum to 
the plaintiff for borrowed money which he had agreed 
to repay the then next day; the defendant, in con- 
sideration thereof, at the time of receiving the money, 
promised to pay it to the plaintiff the then next day. 
This is certainly quite distinguishable from the two 
cases under examination, although, even in this case, 
we should feel inclined to rank ourselves with the 
two eminent judges who dissented from the majority 
of the court. 

It is at least a little singular, if it does not account 





for the discrepancy between Claflin v. Ostrom and 
Merrill v. Green, that Commissioner Gray, who sits 
in the tribunal which decided the former case, was 
the judge who wrote the opinion in Lawrence v. For ; 
while Judge Grover, who agreed with Judge Com- 
stock in his dissenting opinion in the latter case, is 
the judge who wrote the opinion in Merrill v. Green. 
It is also worthy of remark that Judge Johnson, who 
concurs in Judge Grover’s opinion in Merrill v. 
Green, was chief judge of the court when Lawrence 
v. Fox was decided, and concurred with the majority 
in that case. Non nobis tantas componere lites. 

The inconsistent result of these two cases, not 
unparalleled in the history of the two tribunals, 
shows the vice of our judicial system in respect to 
the ultimate court. We should have but one court 
of last resort, and that court should be numerous 
enough to enable the members to relieve one another. 


a 


ARE DOMESTIC CORPORATIONS LIABLE TO 
AN ATTACHMENT UNDER THE NEW YORK 
CODE ?* 


It may be asserted, as a general rule, that attachment 
laws apply alike to corporations and individuals. The 
exceptions to this rule are only found in New York 
and Delaware, where the courts hold that foreign cor- 
porations can only be proceeded against by attachment 
to the extent of the special provisions that may be in- 
corporated into the statute with direct reference to 
such associations. See McQueen v. Middleton Manuf. 
Co., 16 Johns. 5; Western Bank v. City Bank of Colum- 
bus, 7 How. 238; Cumberland Coal Co. v. Sherman, 30 
Barb. 159; S. C., 8 Abb. 243; Vogle v. New Granada, 
etc., Co., 1 Houston (Del.), 284. This discrimination 
arose from two causes. First, from the common-law 
disability of acquiring jurisdiction over a foreign cor- 
poration, which could only be gained by a voluntary 
appearance; and second, from the fact that, save un- 
der the Stillwell act, the grounds of attachment re- 
lated to the person of the debtor and were inapplicable 
to corporations. 

When the provisional remedy of attachment was 
first incorporated into the Code the grounds of attach- 
ment were similar to those under the Revised Statutes : 
absence or non-residence, absconding and concealment, 
only one non-residence could be alleged of corporations, 
and this could only extend to foreign corporations, as 
they are deemed residents for the purposes of juris- 
diction, of the State which created them, without 
power to change their domicile of origin. Foreign 
corporations were, therefore, expressly included within 
the provisions of the statutes. 

In 1857 the Code was amended by extending the 
grounds of attachment to the fraudulent disposition, 
removal or concealment of property. This provision 
applied to corporations as well as individuals, for while 
a corporation cannot conceal itself, being a mere entity 
and intangible, it may conceal its property or dispose of 
it for the purpose of defrauding its creditors. The 
amendment to section 227, creating this néw provision, 
to expressly carry out the rule in its full application, 





* The following article is by Mr. 8. F. Kneeland, who is 
engaged inthe preparation of a treatise on the “ Law of 
Attachments.” Ep. A. L. J 
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was extended to any corporation or person who shall be 
guilty of the acts therein specified. 

But the superior court, at special term, in the case 
of Ferner v. The American Glass Silvering Co., decided 
that domestic corporations, although seemingly in- 
cluded within the terms of section 227, as amended, 
cannot be proceeded against by attachment for the 
reason that the provisions of that section are quali- 
fied by those of section 229, which limits the proof 
necessary to obtain the order to the case of natural 
persons and foreign corporations, and that both the 
literal reading and the fair interpretatiun of the two 
sections taken together, is that foreign corporations, 
only, were intended to be subjected to the law of at- 
tachment in actions. 

There are many serious objections to this construc- 
tion of the Code, and I doubt very much whether it 
would be sustained by the Court of Appeals. In the 
first place, by an unbroken chain of decisions, with 
this exception, the courts of this country have held 
that domestic corporations are included within the 
statute, without any special provisions for that pur- 
pose. And in the second place, [ submit that by both 
the literal reading and the fair interpretation of the 
Code, domestic corporations are specially included 
within the provisional remedy of attachments. The 
contrary opinion by the court in this case is founded 
upon two distinct theories. First, because they are 
not included within the provisions of section 229; and 
second, because they are not mentioned in section 239. 
The learned judge excludes them from the terms of 
section 229 because the term ‘“‘corporation’”’ in the con- 
cluding clause is specially designated as such corpora- 
tion, and that the word “‘ such’ refers to the term “ for- 
eign” in the first clause of the same section, under 
the original provision in relation to ‘* foreign corpora- 
tions.”’ 

Let us look at the circumstances under which this 
term was inserted, and we shall see that the reference 
was made to another section of the Code. In 1857, as 
we have before stated, the legislature amended sec- 
tion 227. The amendmeut was the insertion of the 
following clause: ‘‘Or whenever any person or corpo- 
ration is about to remove any of his or its property 
from this State, or has assigned, disposed of, or se- 
creted, or is about to assign, dispose of, or secrete, any 
of his or its property with intent to defraud creditors 
as hereinafter mentioned.’’ This created a new and 
distinct ground of attachment and extended the right 
to any corporation or person, but in order to perfect 
the application of this clause they inserted, at the same 
time in section 229, an additional clause in relation to 
the proof in such cases in these words: ‘or that such 
corporation or person has removed or is about to re- 
move any of his or its property from this State, with 
intent to defraud his or its creditors, or has assigned, 
disposed of, or secreted, or is about to assign, dispose 
of, or secrete, any of his or its property with the like 
intent, whether such defendant bea resident of this 
State or not.”’ This clause was only inserted for the 
purpose of carrying out the provision of the preceding 
clause in section 227. ‘‘Such corporation or person,” 
therefore, means ‘‘any corporation or person” that 
has done or is about to do any of the things specified in 
section 227, or more particularly described in section 
229, to which the former section refers, by the phrase 
“as hereinafter mentioned.”’ The term ‘such corpo- 
ration,’’ as used in this sense and for this purpose, has 
no possible connection with the term ‘foreign corpora- 





tion” to which the court assigned it, as such a construc- 
tion would create a specific right to proceed against 
foreign corporations in certain cases, where the legis- 
lature had previously given that right under all cir- 
cumstances. The fact of their being foreign corpo- 
rations was already a ground of attachment in itself. 

But the term ‘‘ such corporation ”’ must of necessity 
refer either to the term “ foreign corporation,” or to 
the preceding term, ‘“‘any corporation.” It cannot 
refer to the term ‘“‘ foreign corporation,”’ as the clause 
reads, ‘‘such corporation or person, etc., whether such 
defendant” (i. e., corporation or person) “‘ be a resident 
of this State or not.’ A foreign corporation cannot be 
aresident of this State, it is peculiarly a permanent 
non-resident, having a fixed domicile at the place of 
incorporation without power of changing it.* The term 
must, therefore, refer to the term ‘‘ any corporation ”’ 
and include either foreign or domestic corporations, 
and either resident or non-resident persons. 

Again, it is manifest from a comparison between 
sections 227 and 229, that the latter was only drawn for 
the purpose of carrying out the provisions of the 
former, and that each separate clause of the latter was 
framed for the purpose of carrying out the provision 
of the corresponding clause in the former section, and 
consequently in construing the latter section we must 
connect each portion, clause by clause, with the similar 
portion of the former section, the same as if each cor- 
relative clause in both sections were in fact connected, 
forming one distinct clause. Thus the first clause in 
section 229 specifies that ‘‘ the warrant may issue when- 
ever it shall appear by affidavit that a cause of action 
exists against such defendant, specifying the amount 
of the claim and the grounds thereof.’’ Construing 
this without the aid of the corresponding clause in 
section 227, we should be forced into the construction 
that an attachment will lie whenever a cause of action 
exists, whatever may be its nature, but by connecting 
it with the preceding clause it is restricted to “ actions 
arising on contract,’ etc. So the term “foreign cor- 
poration,’’ immediately following, has been held by 
the courts to refer directly to, and be governed in its 
extent and meaning by, the corresponding phrase ‘a 
corporation created by or under the laws of any other 
State, governmevt or country,’’ contained in section 
227.4 Carrying out this principle to its legitimate end, 
the concluding clause in section 229, in relation to the 
disposition of property by persons or corporations 
must be explained and governed by the corresponding 
clause in section 227, and not by other portions of the 
same section. 

The second ground on which the court based its de- 
cision grew out of the peculiar construction of section 
239 of the Code, which provides for the dissolution of 
the attachment ‘if the foreign corporation, or the 
absent, or absconding, or concealed defendant, recov- 
ers a judgment,” etc. It will be seen that the term 
foreign corporation, only, is employed in designating 





* Drake on Attachments, § 80; Harley v. Charleston Stearn 
Packet Co., 2 Miles (Pa.), 249; South Carolina R. R. Co, vy. Mv- 
Donald, 5 Ga. 581; Day v. Newark I. R. Manuf. Co.,1 Blateiai. 
628; Mineral Point R. R. Co. v. Keep, 22 Ill. 9. In Merrick y. 
Santvoord, 34 N. Y. 218, the Court of Appeals held that a 
corporation is an artificial person and has no dwelling either 
in its office, depots, or its stops. Its domicile is the legal 
jurisdiction of its origin, irrespective of the residence of 
its officers or the place where its business is transacted. 
And that a corporation cannot migrate from one sovereignty 
to another, so as to have a legal, local existence within the 
latter sovereignty {P- 220). See, also, to the same effect, 
Stephens v. Phanix Ins. Co. of Hartjord, 41 N. Y. 149. 


+ Bowen v. The First National Bank of Medina, 34 How. 408. 
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the party defendant, but if domestic corporations 
must be excluded onthe principle of expressio unius, 
then non-residents and persons who have disposed of, 
or are about to dispose of, secrete, etc., their property, 
must also be excluded from the provisions of the stat- 
ute, as they are not specially mentioned here. When 
we look at the origin of this section the explanation 
becomes exceedingly simple. At the time it was 
drafted, the right of attachment only extended to the 
case of foreign corporations aid absent, absconding 
and concealed debtors. As the other changes were 
gradually perfected in sections 227 and 229, the pecu- 
liarity of this section was overlooked or disregarded, 
as it was sufficiently apparent that the attachment 
debtor was designated in any event by the terms of 
the section. 

In the construction of statutes we should, if possi- 
ble, carry out the cardinal principle, that, of two con- 
structions, that which gives effect to all the words 
used, taken in their ordinary sense, must be adopted. 
Here two constructions are presented; the one makes 
the terms of one section so repugnant to those of 
another as to render some of its terms and provisions 
entirely inoperative. The other gives effect to every 
word used in both sections according to their general 
acceptation and usage. The latter construction should 
therefore prevail. “It is an established rule in the 
exposition of statutes,’’ says Chancellor Kent, “that 
the intention of the lawgiver is to be deduced from a 
view of the whole and every part of a statute taken 
and compared together. The real intention, when ac- 
curately ascertained, will prevail over the literal sense 
of the terms, scire leges non hoc est verba earum tenere 
sed vim ac potestatem, and the reason and intention of 
the lawgiver will control the strict letter of the law 
when the latter would lead to palpable injustice, con- 
tradiction or absurdity..”’** The Code is one whole 
statute, intended to provide a complete system of 
remedies for the enforcement of the rights of parties. 
Its different sections reflect light upon each other, and 
we should fall into serious errors did we not compare 
together its various provisions in arriving at its proper 
construction.+ 

Looking, then, at both sections, 227 and 229, we see 
that the legislature, by a separate amendment, in- 
serted a positive provision for attachment in certain 
cases against ‘‘any”’ corporation, as distinguished 
from the previous provision in relation to a ‘foreign ”’ 
corporation. To make the intention more plain and 
positive they inserted at the same time the words, ‘or 
corporation ”’ after the word “person,” in the con- 
cluding portion of the same section. Now this was a 
separate, distinct and affirmative act of the lawmakers, 
and, as such, is an emphatic expression of their inten- 
tion, which must control the strict letter of the law 
in the latter section, if it would otherwise lead to a 
palpable contradiction of such an intention. 

I am, therefore, of the opinion that domestic corpo- 
rations are expressly included within the provisions of 
the statute. 

But even if the Code was silent as to corporations 
the word “ person’’ would include them within its 
terms. It isa well-established rule of statutory con- 
struction, both in this country and England, that cor- 
porations are to be deemed and considered as persons 
where the circumstances in which they are placed are 





* 1 Kent, 461, 462. 
t Barnes vy. Buck, 1 Lans. 268, per Lamont, J. 





identical with those of natural persons expressly in- 
cluded in a statute.* We have seen that the provis- 
ions of the attachment law in relation to the disposi- 
tion of property apply to corporations the same as to 
natural persons, it follows, therefore, under the fore- 
going rule that they are included within the terms of 
the statute. 

Again, it is a well-settled rule of law in this State, 
and in the national courts, that a corporation created 
by and transacting business in a State is to be deemed 
an inhabitant of that State.+ ‘It is also held,” says 
Judge Mason, in delivering the opinion of the Court 
of Appeals, in Stephens v. Phenix Ins. Co., “ that 
where a corporation is created by the laws of a State 
the legal presumption is that its members are citizens 
of the State in which alone the corporate body has a 
legal existence, and that a suit by or against a corpo- 
ration in its corporate capacity must be presumed to 
be a suit by or against citizens of the State which 
created the corporate body.’’ And Chief Justice Mar- 
shall, in the United States v. Deveaux, 5 Cranch, 90, 
held that a corporation, though an invisible, intangi- 
ble thing, for the purpose of bringing or defending 
suits and for the purpose of jurisdiction, ‘‘ being com- 
posed of persons is to be considered a person.”’ The 
constitution of 1846 (art. 8, § 3) declares that corpora- 
tions shall have the right to sue, * and shall be subject 
to be sued in all courts, in like cases as natural per- 
sons.’’ The intention here is undoubtedly to place 
corporations and natural persons in respect to suits 
and all the remedies growing out of suits on precisely 
the same footing. This, taken in connection with the 
foregoing decisions, authorizes an attachment against 
corporations whenever it will issue against a person. 


—- > ————_ 
UNITED STATES SUPREME COURT ABSTRACT. 


The following decisions were announced in the 
United States Supreme Court on Monday, February 
15, 1875: 

APPEAL. 

1. Billof review.—No. 124. Putnamet al. v. Day. Ap- 
peal from the Circuit Court of the United States for the 
district of Indiana. Mr. Justice Bradley delivered the 
opinion, holding that a bill of review will not be enter- 
tained when it appears that the matters set up as a 
ground of review existed and were known to the party, 
and no satisfactory reason is given why they were not 
set up in the original suit. Reversed. 

2. Judgment in State court.— No. 82. Dupasseur v. 
Rocherau. Appeal from the Supreme Court of Louisi- 
ana. Mr. Justice Bradley delivered the opinion. A 
purchaser of property on a sale by a marshal, under a 
judgment in a circuit court of the United States, sets 
this up as a defense in a suit in the State court about 
the same property. A decision against this title by 
the State court is reversible in this court. The State 
court having correctly decided that the judgment of 
the circuit court was not conclusive, and given its true 
effect, the judgment of the State court is affirmed. 

AWARD. 


Patent.— No. 168. Reedy v. Scott. Appeal from the 
circuit court of the United States for the southern 
district of Ohio. Mr. Justice Clifford delivered the 





* See South Carolina R. R. Co. v. McDonald, 5 Ga. 531, and 
cases cited. 

+ Stephens v. Phoenix Ins. Co., 41 N. Y. 149; Marshall v. 
Baltimore, etc., R. R. Co., 16 How. (U. 8.) 314; Covington 
Bridge Co. v. Shepherd, 2 id. 227, 232. 
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opinion, holding that the submission to an arbitrator 
the question whether defendant’s machine infringed 
the invention of plaintiff, as secured by patent, binds 
the parties to the award, and it is a good defense toa 
suit on a re-issue of plaintiff's patent made after the 
award. Reversed. 

INSOLVENCY. 

Mortgage.— No. 186. Burnhisel v. Firman. Appeal 
from the Supreme Court of Utah. Mr. Justice Swayne 
delivered the opinion, holding that where a party held 
notes and mortgages against an insolvent, given in 
good faith before insolvency, and takes new notes and 
a new mortgage on the same property a few weeks be- 
fore bankruptcy proceedings against the debtor, he 
does not lose his right to this security for all that was 
justly due, though there may have been an excess of 
interest included in the new settlement. Reversed. 

INSURANCE. 

Evidence.— No. 165. American Life Insurance Co. v. 
Mahone. Appeal from the circuit court of the United 
States for the southern district of Mississippi. Mr. 
Justice Strong delivered the opinion, holding that the 
opinion of a physician, who had examined the assured 
at another time for another company, given to that 
company, is not evidence, though the physician was 
sworn as a witness. Held, also, that the statement of 
the agent of the company, who examined into the case 
‘after the death, that it would be best for the company 
to pay the loss, is not admissible against the company. 
Reversed. 

JUDGMENT. 

Secretary of Treasury.—No. 177. The United States v. 
O’Grady’s Executors. Appeal from the court of claims. 
In this case, the court of claims rendered a judgment 
for $72,450 in favor of the claimant for captured cotton. 
The secretary of the treasury refused to pay the whole 
amount without the deduction of the cotton tax of two 
per cent per pound. The court hold that, after final 
judgment by the court of claims, the duty of the secre- 
tary was to pay the judgment, without reduction; that 
it is the business of that court to adjudicate questions 
of liability such as that presented. Affirmed. Mr. 
Justice Clifford delivered the opinion. 

LIEN. 


Contractor on railroad.-—— No. 151. Fox, exec., v. Seale 
et al. Appeal from the circuit court of the United 
States for the western district of Pennsylvania. Mr. 
Justice Strong delivered the opinion, holding that the 
act of the legislature of Pennsylvania, of 1842, giving 
to contractors and others on railroads a preference 
over subsequent mortgages, etc., will be enforced, 
though the debt is afterward merged in a judgment; 
and the lien of the judgment, as a judgment, may be 
lost. Reversed. 

NATIONAL BANK. 

Taxation.— No. 174. Hepburn v. School Directors of 
Carlisle. Appeal from the Supreme Court of Pennsyl- 
vania. Mr. Chief Justice Waite delivered the opin- 
ion, holding that shares of stock in national banks may 
be taxed by the State at the actual value and not ne- 
cessarily at the par value. They are also liable to 
municipal taxes as other property of like character. 


Affirmed. 
PAYMENT. 


Confederate notes.— No. 164. Frete v. Stover, execu- 
tor, etc. Appeal from the circuit court of the United 
States for the eastern district of Virginia. Mr. Jus- 
tice Davis delivered the opinion, holding that payment 





by a debtor in Virginia to the agent of plaintiff, a citi- 
zen of Pennsylvania, made in confederate notes and 
depreciated State bank paper, is not a valid payment. 
Reversed. 

SERVICE OF PROCESS. 

Officer.— No. 179. City of Sacramento v. Fowle. Ap- 
peal from the circuit court of the United States for 
the district of California. Mr. Justice Davis delivered 
the opinion, holding that service of notice on the first 
trustee of the city of Sacramento was a valid service 
against the city, that officer being by law president of 
the board of trustees and executive officer of the city. 
Toa judgment for city bonds so obtained no defense 
can be interposed. Affirmed. 


STATUTE OF LIMITATIONS. 


Territorial claims.—No. 139. Langdean v. Hanes. 
Appeal from the circuit court of the United States for 
the northern district of Illinois. Mr. Justice Field 
delivered the opinion, holding that confirmation under 
the act of March 13, 1804, of claims in the Territories 
of the north-west, ratified by the act of March, 1807, 
affirmed and corrected a legal title, and the provision 
for a patent in that act did not imply that the title 
remained in the United States, hence the statute of 
limitations did not commence to run only when the 
patent issued. Affirmed. ° 

TAX. 

Railroad.— No. 54. Erie Railway Company v. Com- 
monwealth of Pennsylvania. Error to the Supreme 
Court of Pennsylvania. In this case the court reaffirm 
the decision in Reading Railway Company v. Pennsyl- 
vania (15 Wall.), that a tax upon the gross receipts of 
a railroad company is within the power of a State to 
impose; that the Erie road was intended to be taxed 
by the act of the legislature as doing business within 
the State, and that the tax is justly apportioned to the 
length of the road in the State and not therefore to 
be complained of by the company; and further, that 
the property of the road is not exempted from the 
tax by former legislation. Affirmed. Mr. Justice 
Hunt delivered the opinion. 


WILL. 


Genuineness : jurisdiction of courts.— No. 141. Ris- 
ley et al. v. McGlynn et al. Appeal from the circuit 
court for California. This was a proceeding to set 
aside the probate of the will of the late Senator Brod- 
erick, of which Andrew J. Butler, now deceased, and 
McGlynn were executors, as a forgery. Thecourt hold 
that a court of equity will not entertain jurisdiction 
of questions of devise, which have been authorita- 
tively settled by the proper court, and that in this case 
the decision of the probate court of California is con- 
clusive of the fact of the genuineness of the will; that 
the action is barred by the statute of limitations, and 
if it were not, the facts alleged show that the will 
should have been contested before the probate court, 
and that it would have been but for the ignorance of 
the complainants of Broderick’s death and all the 
public events connected with it. The seclusion of the 
complainants and want of means of information is no 
excuse in such a case and will not exempt them from 
the laws which control human affairs. Nor does it 
make any difference that two of the complainants are 
married women. This fact does not take them out of 
the operation of the statute of limitations. Affirmed. 
Mr. Justice Bradley delivered the opinion. Dissent- 
ing — Justices Clifford and Davis. 
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POWER OF STATES TO COMPROMISE DEBTS 
DUE FROM RAILROADS. 

In Woodson et al. v. Murdock et al., decided in the 
Supreme Court of the United States, an interesting 
point was adjudicated in reference to the relation of 
States with railroads. By an act of the legislature of 
Missouri, approved March 31, 1868, the governor of the 
State was authorized, in effect, to take $5,000,000 in full 
satisfaction of a debt of $7,000,000 due by the Pacific 
Railroad to the State. The sum of $5,000,000 was paid 
according to the terms of the act, and the governor 
gave a deed conveying all the right, title and interest of 
the State, and discharging the railroad from all liens and 
claims of the State. The question was, whether this 
act was contrary to the constitution of the State, 
which provided that *‘ the general assembly shall have 
no power, for any purpose, to release the lien held by 
the State upon any railroad.” Strong, J., said: ‘*‘The 
language of the prohibition is remarkable. It is not 
that the general assembly shall not release the debt 
due to the State by any railroad company. Legislative 
control over the debt is left untouched. The provision 
has reference only to a security for the debt. Had it 
been intended to put the debt beyond the disposition 
of the legislature, it would be difficult to find a reason 
for confining the prohibition to a release merely of the 
lien. But it is easy to see why it should be ordained, 
that while the debt remained, the security for it should 
not be given up. And that such was the intention 
appears quite plainly, in view of the state of things 
which existed when the constitution was framed and 
adopted. Prior to its adoption, it may be said to have 
become almost a legislative habit to release the liens 
held by the State upon railroad, without discharging 
the debts.”” And it was held that the constitution did 
not forbid the legislature to sell the railroad, or com- 
promise the debt claimed by the State, for less than 
the entire indebtedness; and that, although the legis- 
lature had no power to release the lien while the debt 
remained, it was not prohibited from selling the claim 
or commuting the debt. 

> 
COURT OF APPEALS ABSTRACT. 
AGENCY. 

Liability of agent: evidence : contemporaneous trans- 
actions.— This action was brought to recover money 
alleged to have been fraudulently obtained by the de- 
fendant from plaintiff for the pretended purpose of 
paying for lands purchased by defendant, as agent for 
plaintiff. After plaintiff had introduced in evidence 
a deed of the premises from the original owner to de- 
fendant a contract of purchase and sale between the 
parties, and a deed from defendant to plaintiff, he of- 
fered oral proof of plaintiff's agency, which was objected 
to as tending to contradict the writings. This objec- 
tion was overruled. Held, no error; as the legal 
effect of the instrument was not varied by the proof, 
but it related only to defendant’s accountability. 

The complaint alleged that prior to the transaction 
in question defendant, on various occasions, had been 
employed by plaintiff as an agent in purchasing lands 
ata stipulated compensation. The answer admitted 
this. On the trial plaintiff offered evidence of these 
facts which was received under objection. Held, that 
this was not an error for which the judgment could be 
reversed. ist. Because the proof of the facts admitted 
could not have prejudiced defendant. 2d. The evi- 
. dence was admissible to aid in interpreting the acts 
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— 
and communications between the parties in reference 


to the transaction in question. But held, that, as it 
was not claimed that there was such a general agency 
as would have precluded defendant from purchasing 
the lands in question on his own account, this evidence 
was not competent for the purpose of establishing the 
relation of principal and agent in respect to such lands, 
and (the testimony of the parties being conflicting on 
this point) that a charge to the jury that they had a 
right to look into the pre-existing relations as bearing 
upon the probabilities, as to which of the parties testi- 
fied to the truth, was error. 

It is proper to adduce in evidence the facts accom- 
panying one transaction, upon the question of intent, 
in a cotemporaneous transaction presenting the same 
facts; but evidence of the facts in one transaction 
does not tend to establish the existence of similar 
facts in another, and is incompetent for that purpose. 
Richards v. Millard. Opinion by Rapallo, J. 

CONTRACT. 

Lease: assignment: waiver of forfeiture.— This was 
an action to recover back $5,000 alleged to have been 
paid by plaintiff to defendant H., under a contract 
between plaintiff and defendants S. & L. of the one 
part and defendant H. of the other, by which H. 
agreed to sell and assign to the formera lease. This 
lease contained a covenant on the part of the lessee 
not to assign, with a forfeiture of the lease in case of 
breach, it had been assigned to H., and the lessors had 
accepted rent from him, with knowledge of such as- 
signment. Plaintiff and S. & L. took possession of 
the premises with the consent of H. They afterward 
objected to the title they acquired by the assignment 
from H., unless a written consent to such assignment 
should be given by the original lessors, and H. agreed 
to obtain such consent if possible. The consent could 
not be obtained for the reason that one of the original 
lessors had died, leaving infant heirs, and plaintiff aud 
S. & L. refused to perform said agreement on their 
part, and surrendered possession of the premises to H. 
Held, that the acceptance of the rent, after the ussign- 
ment, by the lessors, was a waiver of the forfeiture, 
and the condition once dispensed with was dispensed 
with forever, and H. could assign and give a good title 
to the lease. 

Also held, that as the agreement of H. to procure 
the consent of the lessors to the assignment was con- 
ditional, and the event upon which it was conditioned 
did not come to pass, it was not enforceable, and the 
agreement of sale and purchase remained in full force. 
A negotiation for a variation of an agreement will not 
amount to a waiver of it, unless the circumstances 
show an intention of the party that there should be 
an absolute abandonment and dissolution of the con- 
tract. 

Also held, that the fact that parol proof of the facts 
constituting a waiver of the forfeiture was necessary 
to show a valid title in H. did not render his title so 
doubtful as to authorize plaintiff to refuse to accept an 
assignment, and to maintain an action to recover back 
the purchase-money paid. Defendant in defending 
such an action was not required to make other or 
higher proof than would be required if the original 
lessors or their successors in interest had sought to 
dispossess him on the ground of the forfeiture of the 
lease. 

It seems that in such case the title of the assignee is 
sufficient to sustain an action for specific performance 
against one who had contracted to purchase the lease. 
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Murray v. Harway, impleaded, ete. Opinion by Fol- 


ger, J. 
EVIDENCE. 


Pawnbroker : receiving stolen property.— Plaintiff in 
error, who was a pawnbroker, was convicted of re- 
ceiving property, knowing it to have been stolen. On 
the trial evidence was given that the accused had fre- 
quently received similar articles of property, under 
like circumstances, from the same thief, stolen from 
the same person or place, knowing that they were 
stolen. Held, that this evidence was proper upon the 
question of guilty knowledge. 

Also held, that the prisoner being a pawnbroker this 
evidence was not incompetent because it established 
that the accused was also guilty of violating another 
statute or an ordinance prohibiting licensed pawnbro- 
kers from buying property. 

It was also proper to receive evidence of the conver- 
sations between the parties upon the former occasion, 
as part of the res geste, and to show that the former 
receipts were with knowledge. Copperman v. People. 
Opinion by Church, Ch. J. 

HUSBAND AND WIFE. 

Death of husband: conveyance of property by widow. — 
Plaintiff brought this action to compel a reconveyance 
of certain premises formerly conveyed by her to de- 
fendant L. D. C. It appeared that plaintiff’s husband 
had purchased said property, which was a hotel, to- 
gether with a large amount of furniture therein; 
he had it conveyed to plaintiff, who was his wife. 
While engaged in repairing it he was taken sick and 
died, leaving plaintiff, his widow, and four children 
him surviving. Upon his death bed, his property being 
incumbered, and he owing a large number of debts, he 
requested defendant, L. D. C., his brother, to take 
charge of his business and the property after his death 
and to manage the same and do the best he could 
therewith for the benefit of his wife and children, and 
he requested plaintiff to convey the property to 
L. D. C. for that purpose. After her husband’s 
death plaintiff conveyed the property to L. D. 
C. as requested, and he took charge of the same, and 
advanced large sums in discharging the liens and in- 
cumbrances. The court below held that plaintiff was 
not entitled to a reconveyance, but that by the deed 
L. D. C. became the owner in fee for the benefit of 
plaintiff and the children of deceased, and directed 
that the property be sold by a referee, and that L. D. 
C. be reimbursed out of the proceeds his advances, ex- 
penses and disbursements, and also be allowed for his 
services, and that the residue be divided into five 
equal parts, one part to be paid to plaintiff, and one to 
each of her children. Held, that plaintiff had no 
rights in the premises which she could assert at law or 
in equity, and that she had no reason to complain of 
the judgment. Collins v. Collins et al. Per curiam 
opinion. 

INSURANCE. 

1. Re-inswrance.— This is an action upon a policy of 
re-insurance, issued by defendant to the North Amer- 
ican Insurance Co., of which company plaintiff is the 
receiver. Plaintiff’s company issued a policy to K. & 
Co. for $5,000 upon a stock of goods. On the same day 
defendant re-insured said company for $2,500 on said 
risk, the policy of re-insurance contained this clause: 
‘Loss, if any, payable pro rata and at the same time 
with the re-insured.’”’ The property insured was de- 
stroyed by fire, and the loss adjusted at $4,407.62. The 
North American Insurance Co. became insolvent, and 





plaintiff, as receiver, has declared dividends of forty- 
four per cent on all claims against the company, and that 
per cent is all that has been or will be paid to the orig- 
inal assured upon their policy. Plaintiff claimed to be 
entitled to recover one-half the amount of the loss, and 
defendant claimed that it was only liable to pay one-half 
the amount actually paid to K. & Co. Held, that de- 
fendant, by virtue of the first part of the clause, ‘‘ Loss 

if any, payable pro rata at the same time with the re- 
insured,”’ was not bound to pay the full amount re- 
insured, but only one-half the loss; that by the latter 
part actual payment by the re-insured upon its policy 
was not required to precede or accompany payment by 
defendant, but it merely fixed the time for payment, 
to wit., the same time as was fixed for payment by the 
re-insured; that the extent of the liability of defend- 
ant was not affected by the insolvency of the re-assured, 
nor by the latter’s inability to fulfill its contract with 
the original insured. Blackstone, rec’r, etc., v. Ale. 
Fire Ins. Co. Opinion by Johnson, J. 

2. Warranty.— This action was brought upon a policy 
of insurance. The application for the insurance con- 
tained a valuation of the lands and buildings, which 
was excessive, and concluded as follows: ‘*The appli- 
cant hereby covenants and agrees that the foregoing 
valuation, description and survey are true and correct, 
and they are submitted as his warranty and the basis of 
the desired insurance.”” The only reference in the 
policy to the application was a statement that the 
insurance was ‘“‘on the following property, as de- 
scribed in application.”’ Held, that this only adopt- 
ed that portion of the application describing the 
property, and that there was no warranty as to value, 
In an application for insurance, no part can be regarded 
as a warranty, unless made so by the contract of insur- 
ance. The parts not adopted and made the basis of the 
contract, so as to constitute warranties, are to be 
treated as representations not prejudicing the rights of 
the insured, unless they are material to the risk, are 
untrue, and were not made in good faith. Owens v. 
Hol. Pur. Ins. Co. Opinion by Grover, J. 


JUDGMENT. 

Application to open.— This was an application made 
to the Supreme Court at special term for leave to open 
a judgment and to allow the defendant, Cynthia B. 
Dewey, to come in and defend. The application was 
granted by the special term, and on appeal the general 
term reversed the order, one ground of the decision 
being that said defendant had been guilty of laches, 
the motion not having been made until fourteen years 
after the motion was made. Held, that the appli- 
cation was addressed to the discretion of the court, 
the power to review that discretion belonged to 
the general term, but this court has no power to 
review the decision of the latter. Dupew v. Dewey. 
Per curiam opinion. 

NEGLIGENCE. 

Injuries to person: jurisdiction of justice of peace : effort 
to escape danger: witness.— This action was brought 
to recover damages for injuries alleged to have been 
caused by the negligence of defendant’s servants. It 
was originally commenced in justices’ court in April, 
1870. It appeared that plaintiff was walking on the 
sidewalk of a street in Syracuse, when an express wagon 
of defendant’s came up behind her, being driven 
rapidly upon the sidewalk. . Plaintiff sprang sideways 
to escape the danger, and, in so doing, struck her head 
against the wall of a building, and was injured. Held, 
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that under section 53 of the Code, as amended in 1862 
(sub. 2), a justice of the peace has jurisdiction of an 
action for injuries to the person. 

Also held, that plaintiff's instinctive effort to escape 
the danger, resulting from defendant's negligence, did 
not relieve the latter from liability; that the law did 
not require a delay in the effort to escape until the ex- 
act nature and measure of the danger is ascertained. 

Upon the trial plaintiff called one W. to prove that 
he was in the defendant's employ. W. was afterward 
called as a witness for defendant, and testified that he 
did not drive upon the sidewalk. He was asked, on 
cross-examination, if he did not make a declaration to 
one McC., substantially admitting that he did drive 
upon the walk. This he denied. After defendant 
rested, McC. was called as a witness for plaintiff, 
and testified to the making of the declaration. De- 
fendant objected to this, on the ground, among others, 
that plaintiff could not impeach her own witness. The 
objection was overruled. Held, no error; a party may 
contradict his own witness as to a fact material in the 
case, although the effect of the proof may be to dis- 
credit him. Coulter v. Am. Mer. U. Zx. Co. Opinion 


by Johnson, J. 
PROMISSORY NOTE. 


Husband and wife: surety.— This action was brought 
upon a joint promissory note, executed by the defend- 
ants, who were husband and wife. The wife answered, 
alleging that she signed the note as surety for her hus- 
band. It was given for a water-wheel, purchased by 
the husband and put into a mill upon premises owned 
by the wife. The case was tried by the court without 
a jury, and it found that the husband purchased the 
wheel as agent for his wife. The only question in this 
court is as to whether there was any evidence to sus- 
tain this finding. It appeared that the wheel was pur- 
chased without the wife’s authority or knowledge, and 
the only evidence from which it could be inferred that 
she knew for what the note was given or that she 
adopted the purchase as her own, although made in 
her husband’s name, was her signing the note first, in 
the usual place for a principal, and that neither of the 
defendants would swear that the wife did not know 
for what the note was given. The wife swore she 
signed the note as surety. Held, that, under the cir- 
cumstances, the signature, although slight, yet was 
some evidence to sustain the finding. Clark et al. v. 
Halstead et al. Per curiam opinion. 

——_>—_—_—_ 
NEW TRIAL ON APPEAL FROM JUSTICE’S 
JUDGMENT. 


A correspondent sends us the following note of a 
case decided at the June general term of the fourth 
department, but in which no opinion was written, 
and adds that *‘ the point decided has never been passed 
upon in any reported case except by the Herkimer 
county court, in 38 How. 107.’’ The case was Johnson 
v. Dow. 

The action was brought in a justice’s court to recover 
forthealleged wrongful conversion of a promissory note. 
Plaintiff claimed judgment for $45. Defendant, after 
denying the complaint, alleged that the said note was 
his property, and that the transaction mentioned in 
the complaint was in fact a wrongful and unlawful 
conversion, by plaintiff, of defendant's property, the 
said note, of the value of $100. Defendant also alleged 
that plaintiff was indebted to him in the sum of $100 
for money loaned plaintiff by defendant in 1873 and 
not repaid, and claimed judgment for $100. 
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Without any objection being made to this answer 
the parties went to trial. The defendant offered no 
evidence. Judgment having been rendered against 
the plaintiff he appealed to the county court of Cat- 
taraugus county for a new trial, under section 352 of 
the Code. That court made an order denying a new 
trial therein, and declaring the case one for argument 
on the justice’s return. From this order the plaintiff 
appealed. 

F. S. Smith, tor appellant. 

B. F. Congdon, for respondent. 


By the Court. Section 352 does not entitle the ap- 
pellant to a new trial under the pleadings in this case. 
The order of the county court must be affirmed, with 
$10 costs. 

———_>——_ 
RECENT AMERICAN DECISIONS. 


ACCESSION TO LAND. 
Ownership of building.—W here one voluntarily erects 
a building upon the land of another, without any con- 
tract with the owner of the soil, and against his con- 
sent, the building becomes a part of the realty, and 
belongs to the owner of the land. Bonney v. Foss, 62 


Me. 248. 
COIN. 


Contracts, how payable. —The defendant agreed to 
pay the plaintiffs a commission of five per cent on the 
charter of a vessel hired for $33,000 in hard Spanish 
dollars, i. e., $1,665. Held, that Spanish dollars being 
equivalent to ours, the brokerage should be paid in the 
coin of the United States, with interest from the day 
it was payable, and that execution should issue speci- 
fically for the coin. Stringer v. Coombs, 62 Me. 160. 


LOST GOODS. 

Finder’s title-—Lost goods, as against all persons but 
the original owner and those deriving title from him, 
belong to the first finder who does such acts as indicate 
an intention to take possession of them. Lawrence v. 


Buck, 62 Me. 275. 
NEGLIGENCE. 


1. Objects in highway: proximate cause of injury.— 
Where the evidence tended to show that the defendants 
negligently piled their boards in the traveled path of a 
public highway; that a wagon loaded with barrels was 
driven over these boards, causing a rattling noise which 
frightened the plaintiff’s well-broken and carefully- 
driven horse; that the horse being frightened by the 
noise, suddenly started and threw the plaintiff, while 
carefully driving, out of his wagon, whereby he was 
seriously injured. It was held, that a nonsuit could not 
properly be ordered, and that it was forthe jury to 
determine whether or not the defendants’ acts were 
the proximate cause of the plaintiff’s injury. Lake v. 
Milliken, 62 Me. 240. 

2. Every wrong-doer is at least responsible for all the 
mischievous consequences that might be reasonably 
expected, under the circumstances, to result from his 
misconduct. Ib. 

3. Where an injury is the result of two concurring 
causes, the party responsible for one of these causes is 
not exempt from liability, because the person who is 
responsible for the other cause may be equally culpa- 


ble. Ib. 
PAYMENT. 


Absolute and conditional.—If a creditor takes un- 
conditionally a cash order drawn upon him, in satis- 
faction of his debt, the debt is thereby paid; if the 
order be taken conditionally the debt will be paid so 
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soon as the condition is performed. Thus, where the 
condition is that the amount of the order is due one 
on account of whose labor it is drawn, and that sum 
isin fact then due him, performance of the condition 
and payment of the debt are simultaneous and instan- 
taneous, although the fact that the amount was then 
due the laborer is not ascertained till some time after. 
It is the fact and not the ascertainment of it that con- 
stitutes the performance of the condition and makes 
the payment absolute. Waite v. Vose, 62 Me. 184. 


PROMISSORY NOTE. 

Filling blanks.— A person delivering to another a 
paper bearing his signature with blanks unfilled 
therein, which he must necessarily expect will be filled 
to make it a complete instrument, gives implied au- 
thority to the person receiving it to fill the blanks; 
and if they are filled fraudulently the maker will be 
liable thereon to a bona fide purchaser for value with- 
out notice. 

Thus, a person who negligently delivers to another a 
blank note, having the name of the payee and the 
words ‘“‘or order”’ therein, intending that it shall be 
used for a specified purpose, will be liable thereon if 
the blanks are wrongfully filled, and the note then 
transferred to a bona fide holder for value, without no- 
tice of the fraud. Abbott v. Rose, 62 Me. 194. 

SUBTERRANEAN WATER. 


Diversion by well.—The defendant having dug his 
well on his own land, in good faith, for the obtaining 
of water for his own domestic uses, is uot liable for 
any damage which incidentally resulted to the plain- 
tiff by reason of thereby diverting the water which 
had been accustomed to percolate or flow, in an un- 
known subterranean current, into the plaintiff’s 
spring. Chase v. Silverstone, 62 Me. 175. 

TELEGRAPH COMPANY. 


Limitation of liability.— A rule adopted by a tele- 
graph company, that it will receive and send messages 
by night at half its usual rates ‘“‘ on condition that the 
company shall not be liable for errors or delay in the 
transmission or delivery, or for the non-delivery of 
such messages, from whatever cause occurring, and 
shall only be bound in such case to return the amount 
paid by the sender,” is against public policy; and is, 
therefore, void, even when assented to by the sender. 
Bartlett v. W. U. Tel. Co., 62 Me. 209. 


—____—_ 


WHAT CONSTITUTES A TONNAGE TAX ON 
VESSELS— POWERS OF CITIES. 


In Cannon v. City of New Orleans, the Supreme Court 
recently decided an important question relative to the 
power of cities to impose a tax on vessels using their 
ports. An ordinance of the city of New Orleans de- 
manded of all steamboats which should moor or land in 
any part of the port of New Orleans a sum measured 
by the tonnage of the vessel. This was held a tonnage 
tax within the meaning of the federal constitution, 
and therefore void. Miller, J., who delivered the 
opinion of the court, said: “‘In saying this we do not 
understand that this principle interposes any hind- 
rance to the recovery from any vessel landing at a 
wharf or pier owned by an individual or by a munici- 
pal or other corporation, a just compensation for the 
use of such property. It is a doctrine too well settled, 
and a practice too common and too essential to the in- 
terests of commerce and navigation to admit of a 
doubt, that for the use of such structures, erected by 





individual enterprise, and recognized everywhere as 
private property, a reasonable compensation can be ex- 
acted. And it may be safely admitted also that it is 
within the power of the State to regulate this compen- 
sation, so as to prevent extortion, a power which is 
often very properly delegated to the local municipal 
authority. 

“* Nor do we see any reason why, when acity or other 
municipality is the owner of such structures, built by 
its own money, to assist vessels landing within its 
limits in the pursuit of their business, the city should 
not be allowed to exact and receive this reasonable 
compensation as well as individuals. But in the ex- 
ercise of this right care must be had that it is not made 
to cover a violation of the federal constitution in the 
point under consideration.” 

The learned judge referred to the fact that the pro- 
hibition in the constitution is “that no State shall, 
without the consent of congress, lay any duty of ton- 
nage,”’ and suggested that “if hardships arise in the 
enforcement of this principle, and the just necessities 
of a local commerce require a tax which is otherwise 
forbidden,’’ congress should be appealed to for its 


conseat. 
——— e+ —_—_——. 


CONTINUATION OF CONTRACTS MADE DUR- 
ING MILITARY OCCUPATION. 


The general principle is, that the contracts of the 
conqueror touching things in conquered territory lose 
their efficacy when his dominion ceases. But in New 
Orleans v. New York Mail Steamship Co., decided re- 
cently in the Supreme Court of the United States, a 
contract, made during the war of the rebellion in New 
Orleans, was held not to have ceased on the evacuation 
of that city by the federal forces. The contract was 
made under the following circumstances: During the 
military occupation of New Orleans by the United 
States army, the city was governed by a mayor, board 
of finance and a board of street landings, appointed by 
the commanding general of the department. In July, 
1865, the mayor, with the consent of the boards so ap- 
pointed, executed to the New York Mail Steamship 
Company a lease of certain water-front property in the 
city for the term of ten years. The principal question 
in the case was, whether the lease terminated when 
the city government was surrendered by the military 
authorities to the mayor and council elected under the 
city charter. The court (Swayne, J., delivering the 
opinion) held, that the lease continued, notwithstand- 
ing the change in the municipal government of New 
Orleans. The city took the place of the United States, 
and succeeded to all their rights under the contract, 
and all their liabilities. Judge Swayne said: “In 
cases of military occupation, the conquering power has 
a right to displace the pre-existing authority, and to 
assume, to such extent as it may deem proper, the ex- 
ercise by itself of all the powers and functions of gov- 
ernment. lt may appoint all the necessary officers, 
and clothe them with designated powers, larger or 
smaller, according to its pleasure. [t may prescribe 
the revenues to be paid, and apply them to its own use 
or otherwise. It may do any thing necessary to 
strengthen itself and weaken theenemy. There is no 
limit to the powers that may be exerted in such cases, 
save those which are found in the laws and usages of 
war. These principles have the sanction of all public- 
ists who have considered the subject. They have been 
repeatedly recognized and applied by this court. 
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Cross v. Harrison, 16 How. 164; Litensdorfer v. Webb, 
20 id. 176; The Grapeshot, 9 Wall. 129.’’ And the lease 
in question being for the benefit and improvement of 
the city, as well as for the advantage of the company, 
and being a fair and reasonable exercise of the power 
vested in the military mayor and two boards, it was a 
valid and continuing contract, binding upon the muni- 
cipal government which succeeded the military occu- 


pation. 
———_ >-__——_—- 


BOOK NOTICES. 
The Code of Procedure of the State of\New York, with Art. 


of Ly ey also, 1. $+ of the Mule at the 
ppeals and Supreme Spestal Rules o 
several Cow ag the City of New York, as amended to 


February, 1815. Albany, N. Y.: John D. Parsons, Jr., 

This “diamond ” edition of the New York Code and 
Rules presents in the smallest practicable space about 
all that is requisite for the general guidance of the 
practitioner in this State. The amendments have all 
been incorporated into the present edition, and the 
work, as it now issues, contains the Code of Procedure, 
the judiciary article of the constitution, the rules of 
the Court of Appeals and the Supreme Court, and the 
special rules of the Supreme Court for New York city, 
of the superior court, the court of common pleas 
and the marine court of New York city —all brought 
down to the present time. The rules are briefly but 
carefully annotated, the later decisions being more 
particularly referred to. The different portions of the 
book are furnished with appropriate indexes; the re- 
cent amendments have been placed in italics so far as 
possible; and nothing has been omitted to render the 
compilation accurate and complete throughout. The 
style in which the little work is presented shows, also, 
that no pains have been spared to secure beauty as well 
as utility. Unquestionably this is the most full and 
perfect compilation of the kind which has yet ap- 
peared, and no practicing lawyer in this State can 
afford to be without it. 


Reports of Cases Argued and Determined in the Supreme 
Court of Judicature of the State of Indiana. By James 
Black. Vol. XLV. Indianapolis: Journal Company, 
Printers and Binders, 1874. 


The present volume of Indiana reports contains the 
usual number of cases of general interest and value. 
Among the more noticeable cases are to be found the fol- 
lowing: Onison v. Heritage, page 73, holds, that where 
a wife has abandoned her husband without cause, and 
lived apart from him, he is not liable to a person who, 
with notice of the abandonment, furnished her neces- 
sary support during the separation, though she after- 
ward returned to her husband, and he received her 
and lived with her as his wife. The court, in this case, 
refers to a passage in 2 Kent’s Com. 147, which is as 
follows: “The fact of the elopement and separation is 
sufficient to put persons on inquiry, and whoever gives 
the wife credit afterward, gives it at his peril. The 
husband is not liable, unless he receives his wife back 
again.’’ The court construes this language to mean only 
that the husband, by receiving the wife back, would 
be liable for necessaries furnisbed after that time, 
and not during her absence. In Parkinson v. Finch, 
page 122, it was held, that a person who signs a note, 


purporting to be negotiable and payable at a bank in 
Indiana, is not thereby estopped, in an action brought 
by a bona fide purchaser for value and before maturity, 
from asserting and proving that there was no such bank 
; as the one described in the note. 


In Carpenter v. Car- 





penter, adm’r, page 142, it was held, that where an infant 
has exchanged property with an adult, he is not bound, 
on disaffirming the bargain, to tender back the prop- 
erty received before suing for the value or the posses- 
sion of the property given to the adult. In Richter v. 
Koster, page 440, it was held, that where the defendant 
in an action for malicious prosecution had been before 
the grand jury in obedience to a subpoena, and had 
testified to what he believed to be the truth in refer- 
ence to an offense charged against plaintiff, malice 
could not be inferred therefrom. The case of Grove v. 
City of Fort Wayne, page 429, is well considered, and de- 
cides, that where a city has power to abate a nuisance, 
consisting of the cornice of a building projecting over 
the sidewalk in a dangerous manner, and fails to do so 
on notice, it will be liable to a person injured by such 
nuisance. The volume is a valuable acquisition to the 
library of the Indiana lawyer, and will be of much 
service throughout the country. 
——__>__—__- 


COURT OF APPEALS DECISIONS. 

The following decisions were handed down in the 
New York Court of Appeals on Tuesday, February 16, 
1875: 

Judgment affirmed with costs —The Trustees of the 
town of Brookhaven v. Strong; Knapp v. Harkness; 
Union National Bank of Pittsburgh v. Wheeler; 
Alexander v. Cullom; Boardman v. Gaillard; Hawes 
v. Robinson; Reed v. Keese; Fisk v. Fisk; Crane v. 
Genin; Parmenter v. Roth; Parmenter v. Roth; Perry 
v. Simpson.—— Judgment affirment — Bielchofsky v. 
People.—— Judgment reversed and new trial granted, 
costs to abide the event — Howland v. Woodruff; Car- 
roll v. Carroll; Culham v. N. Y. C. & H. R. R. R. Co.; 
Bookstaver v. Jayne.——Judgment of Supreme and 
county courts reversed, and new trial ordered in the 
county court, costs to abide event—O’Nealv. N. Y. 
C. & H. R. R. R. Co.— Order of general term dis- 
missing appeal from order of special term reversed, 
with costs and procceding remitted for hearing, and 
order of general term reversing order of special term 
affirmed with costs—In the matter of the application 
of the N. Y. C. & H. R. R. R. Co. to acquire lands, 
etc., v. Armstrong; Same v. Jones; Same v. Gra- 
ham.—— Motion to dismiss appeal denied, with $10 
costs — The Chapman Slate Co. v. Sutcliff.—— Appeal 
dismissed without costs—Krom v. Levy.—— Appeal 
dismissed with costs — Arthur v. Griswold. 


—$—— 
CORRESPONDENCE. 


THE STATUTE REVISION COMMISSION. 


Hupson, N. Y., February 10, 1875. 
Editor of the Albany Law Journal: 

DEAR Str— Why does not Governor Tilden honor 
himself and do justice to the profession by the ap- 
pointment of Mr. David Dudley Field to fill one of the 
existing vacancies in the commission engaged upon 
statute revision? No man in the State is so well fitted 
by learning, cast of mind and great experience to sat- 
isfactorily and promptly perform the duties of the 
place as he. He would bring to the task energy that 
knows no bounds, a capacity for organization that is 
unsurpassed, and a facility, discretion and sound judg- 
ment, born of a long and varied professional career, 
and of years of labor in the peculiar department of 
codification. 

Without some action of this character the State is 
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in danger of either entirely losing the benefit of the 
work already accomplished or of seeing its completion 
indefinitely postponed. One of the ex-commissioners 
of revision remarked to me but yesterday, that an 
officer high in the State government had expressed to 
him a belief that the commission would be abolished 
during the present session of the legislature unless 
some marked change in policy and action be developed, 
and the same gentleman further said, that he believes 
the work can readily be finished in two or three years 
at the most if prosecuted with energy and judgment. 
This latter statement is refreshing in view of Mr. 
Throop’s recent insinuation that it cannot be com- 
pleted before 1879 or 1880. It is possible that Mr. Field 
would decline the place, and it certainly could elicit 
no surprise if he did so. No man has performed more 
of thankless service for the State than he. For while 
we see State after State incorporating his leading ideas 
in their jurisprudence and acknowledging their obliga- 
tions to him, New York has evidently forgotten that 
his brain ever shaped a sentence of codified law, and 
many of the fruits of his years of unrequitted toil lie 
unnoticed at our doors. The appointment would con- 
fer upon him no greater honor than he has already 
earned, while his acceptance would develop a rare de- 
gree of magnanimity and give an earnest to the peo- 
ple and the bar of a speedy and thorough performance 
of the work in hand. No one can appreciate more 
fully than our worthy governor, who is a finished and 
learned lawyer, the importance of the new revision, 
and no one is more thoroughly conversant than he 
with Mr. Field’s rare attainments and commanding 
abilities. It is to be devoutly hoped that the work 
will not be abandoned at this stage because of any non- 
performance of duty on his part. 


Yours respectfully, J. RrpER Capy. 


—_—_>__——— 
NOTES. 


Speaking of Lord Erskine, Lord Campbell said: 
“ As an advocate in the forum I hold him to be with- 
out an equal in ancient or modern times,’ but Lord 
Brougham seems to have been of the opinion that the 
brother, Harry Erskine, was almost if not not alto- 
gether, the equal of Thomas. In his autobiography 
(vol. 1, p. 166) Lord Brougham said: ‘ If I were to name 
the most consummate exhibition of forensic talent that 
I ever witnessed, whether in the skillful conduct of the 
argument, the felicity of the copious illustrations, the 
cogency of the reasoning, or the dexterous appeal to 
the prejudices of the court, 1 should without hesita- 
tion at once point to his (Harry Erskine’s) address on 
Maitland’s case; and were my friend Sunderdale alive, 
to him I should appeal, for he heard it with me, and 
came away declaring that his brother Thomas (Lord 
Erskine) never surpassed—nay, he thought, never 
equaled it.”’ The Scotch bar at the commencement 
of this century was peculiarly rich in professional 
learning and forensic eloquence. Beside Erskine, 
Adam Gillies, William Tait, Robert Blair and a half 
dozen other men of the highest repute as advocates, 
there was Charles Hope, on whose brilliant qualities 
as an advocate Lord Brougham dwelt with great fer- 
vor. He spoke of his eloquence as ‘“‘seldom equaled, 
perhaps never surpassed,’’ and he quotes the opinions 
of Laing (the historian) and Gillies, both opposed to 
Hope, that his ‘* declamation excelled all they had ever 
heard,”’ though ‘they had often heard all the great 
speakers in parliament; and these men were very far 





from prizing, as of any value, mere declamation unac- 
companied with argument or statement.”’ Even Pitt 
and Fox expressed great admiration at one of his 
speeches, and at one which Brougham and Horner and 
others of his friends who heard it, thought to be a 
failure. it is to be sincerely regretted that the Scotch 
bar has not found a Plutarch. 

The Pennsylvania Constitutional Commission has 
concluded its labors for the present, and their report 
has been sent to the legislature. This Commission 
consists of a few able and eminent men, such as Chief 
Justice Agnew and Senator Wallace, and their action 
has been prompt and harmonious. The amendments 
which have been perfected by the commission are 
aimed principally at the judicary article, which is con- 
sidered to be more defective than any other portion of 
the Pennsylvania constitution. The Legal Intelli- 
gencer commends the course of the commission in con- 
fining itself to the judiciary article, and in not attempt- 
ing “‘to make radical changes in what may be termed 
the new ideas embodied in the new constitution.” 

The London Law Times, in commenting on the 
reception of the testimony of atheists in courts of jus- 
tice, remarks that ‘* Although to the Christian mind a 
natural antipathy may present itself as to what belief 
and credit should be accorded to atheists, it is certain 
that it is in the interests of justice, and for the benefit 
of the community, that such persons should be able to 
give evidence. It is no improbability to suppose the 
escape of a murderer from justice because the only per- 
son who can supply a necessary but missing link chances 
to be an atheist; and, although in the United States, 
where such evidence has long been receivable, the testi- 
mony of an atheist is, as a rule, subject to comments of 
discredit because he is an atheist, yet it is quite possible 
for an atheist to speak the truth, and, moreover, to be 
a person on whom implicit reliance may be placed, for, 
as Lord Bacon remarks, ‘atheism leaves man to sense, 
to philosophy, to natural piety, to laws, to reputation, 
all which may be guides to an outward and moral 
virtue, though religion were not." Essay on Supersti- 
tion. And Bentham observes, on the same subject, that 
the ‘rebel to religion may still bear allegiance to the 
laws of honor, to those laws to which every thinking 
man, in proportion as he deserves that title, will ever 
pay obedience. ’ Having regard to 32 and 33 Vict. chapter 
68, we have no hesitation in expressing our opinion that 
a magistrate, although actuated, we are sure, by the 
very best intentions, improperly excludes the evidence 
of the atheist in a case before him.” The statement 
that an atheist may testify in the United States is 
not strictly correct. In New York the statute reads: 
‘* Every person believing in the existence of a Supreme 
Being who will punish false swearing, shall be admitted 
to be sworn, if otherwise competent.” 

Atameeting of the Law Amendment Society in Lon- 
don, Thomas Webster, Q. C., read a paper on the sub- 
ject of ‘Societies and Associations for the Amend- 
ment, Codification of, and Instruction in Law.” 
Among other things, Mr. Webster suggested that dif- 
ferent societies and associations should be brought into 
co-operative action for the assimilation of the laws of 
all nations, for the extinction of the conflict of the 
laws, and for the establishment and maintenance of a 
systematic course of legal instruction for the com- 
munity generally.——Of Mr. Justice Keating, recently 
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resigned, it is said that he belongs to that laborious 
school of puisne judges, without whose watchful 
care the English law would never have been a law 
at all; and that it is the highest compliment that 
can be paid to him to wish that his successor 
may be like him.—— The English judges are much 
talked about lately. The Law Times says: A base- 
less rumor last week found its way into print to the 
effect that Baron Bramwell and Mr. Justice Mellor 
intended to retire from the bench. In legal circles this 
was considered not altogether improbable, but it is a 
positive relief to learn that the rumor is wholly un- 
founded. It cannot be concealed that the most recent 
elevations have not strengthened the bench, and for 
Such losses as Mr. Justice Willes, Mr. Justice Byles, 
and Baron Martin to be succeeded by the resignation 
of the two learned judges above named, would be an 
unmixed calamity. Itis really alarming to think what 
will happen to the court of exchequer when Baron 
Bramwell does resign. 


Manchester, England, has given a reception to Lord 
Chief Justice Cockburn, on the occasion of which an 
address was made to the distinguished judge. The 
London Law Journal adds to a statement of the pro- 
ceedings: “‘The address says that his lordship wor- 
thily represents the impartiality, the dignity, and the 
learning of English justice. The public could not be 
blind to his lordship’s judicial merits; for, thanks to 
the elaborate and excellent law reports of the press, 
our judges administer justice, not only in open court, 
but before the whole nation. Yet the public cannot 
know so well as the profession how excellent a judge 
Sir A. Cockburn is. His mind is imbued with the 
principles of the law, and his expositions are original, 
exact, and luminous. He is ever mindful of the dig- 
nified bearing that befits his position; but his is not 
the stiff dignity of hauteur, but is that rare dignity 
which is allied to kindly courtesy. Thank God that, 
in our time, it is no praise to tell an English judge 
that he is impartial; but this we may say, that no 
judge was ever more anxious than Sir A. Cockburn to 
do justice.” 

The portrait of Judge Peckham, which has hereto- 
fore been mentioned in this journal and which is still 
on exhibition in Albany, will shortly be transferred to 
the Court of Appeals chamber. It is expected that 
before the Court of Appeals takes its recess the portrait 
will be presented to the State, through the court, by 
Judge John H. Reynolds, of the Commission of Ap- 
peals, Judge Reynolds being chairman of the com- 
mittee appointed by the bar to procure the portrait. A 
portrait of Reverdy Johnson has also been on exhibi- 
tion in Albany. Mr. Johnson’s picture was painted 
by the artist of Judge Peckham’s portrait —Jareb B. 
Flagg, of New York. The portrait of Mr. Johnson, 
like that of Judge Peckham, was taken from a pho- 
tograph of the original. Mr. Flagg met Mr. ;John- 
son at Philadelphia and spent an evening with him, 
and without further sittings and with nothing but the 
photograph he produced the magnificent portrait of 
the distinguished jurist. In addition to these inter- 
esting works of art, we may mention the portrait of 
Mr. E. O. Perrin, the clerk of the Court of Appeals, 
painted by Mr. Flagg, which has also been on exhibi- 
tion at the same gallery with the portraits of Johnson 
and Peckham, and which is a faithful and artistic 
likeness of Mr. Perrin. 





It is proposed to repeal the celebrated Potter rail- 
road law of Wisconsin, the constitutionality of which 
has been brought before the United States Supreme 
Court.——The Solicitors’ Journal, in speaking of the 
excess of business in the United States Supreme Court, 
refers with approbation to the plan of limiting appeals, 
and continues: ‘The lesson to be drawn from the 
state of things in the United States, is the absolute 
necessity of strong intermediate courts of appeal to 
prevent the highest appellate court from being over- 
whelmed with business of a trivial character. In the 
measure introduced last year the illadvised provision 
of the judicature act practically limiting the suitor to 
a single appeal was modified to the extent of allowing a 
second appeal in certain specified events. In spite of 
Lord Selborne’s expressed opinion that it was not pro- 
posed last year, any more than in the previous year, 
that there should be an intermediate and a final court 
of appeal, it is impossible to doubt that the effect of 
the provisions of last year’s bill would be to bring about 
this result, though in a limited and inadequate degree. 
Lord Cairns hinted last session that perhaps the house 
might think proper to extend the application of the 
principle; and it is to be hoped that with the result of 
American experience before them, the framers of the 
bill to be shortly brought in will be induced themselves 
to propose the establishment of an effective system of 
double appeal.”’ 

In the Alabama claims commission, Franklin Knight, 
of Norwich, Conn., prosecutes a claim for $16,045, of 
which $10,000 is for the loss of the ‘‘ honors and emolu- 
ments” of the office of the consul of Shanting, China, 
to which he had been appointed, and whither he was 
proceeding, when the vessel upon which he sailed, the 
Union Jack, was captured and destroyed by the Ala- 
bama, May 3, 1863.——It is stated that Mr. Sergeant 
Ballantine, of London, has been retained on behalf of 
the Guicowar of Baroda, who is to be tried at Bombay 
on or about February 15th. The fees given to the 
learned sergeant amount, it is said, to 10,000 guineas, 
or about $50,000.— Prince Gortschakoff has replied 
to England’s refusal to participate in the international 
code conference at St. Petersburg. He says that the 
way will always be open to England to give in her ad- 
hesion to the resolutions which may be adopted by the 
conference, whether she joins it or not. The moderate 
tone of the reply is attributed to the mediation of the 
German ambassador at St. Petersburg. 

Judge Cooley is engaged upon, and will shortly pub- 
lish, a new treatise on the subject of taxation. Since, 
as was said by Woodward, J., in Philadelphia v. Tryon, 
35 Penn. St. 404, “* Every man holds his property sub- 
ject to the taxing power”’ of the State, the questions 
“what is taxation” and “‘ for what purposes may prop- 
erty be lawfully taxed”’ are of the utmost importance, 
as they are sometimes of the utmost difficulty. The 
author of “‘ Constitutional Limitations’ cannot fail to 
do justice to the subject. —— Hon. Chas. Matteson was 
elected associate-justice of the Supreme Court of 
Rhode Island, to fill the vacancy caused by the promo- 
tion of Judge Durfee. —— Henry G. Freeman, a dis- 
tinguished member of the Pennsylvania bar, died in 
Philadelphia on Sunday, the 14th inst., in the eighty- 
sixth yearof his age. He was admitted to the practice 


of the legal profession in the year 1809, and was at the 
time of his decease the oldest member of the Philadel- 
phia bar, excepting Horace Binney. 
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CURRENT TOPICS. 

A very important case has recently been tried be- 
fore Judge Van Brunt and a jury in New York, 
relative to the liability of railroad companies for 
theft committed on a passenger. It appeared that 
the plaintiff took passage at Bangor, Me., for Quincy, 
Ill., having a through ticket covering the line of 
the New York, New Haven and Hartford railroad. 
On the arrival of the train at Forty-second street, 
New York, it was broken up and the cars, two by two, 
were drawn to the Twenty-seventh street depot by 
horses. Before the car in which plaintiff rode 
arrived at the depot several men, not passengers, got 
into the car, some of whom pushed him against the 
stove, and pulled his hat over his eyes, while others 
robbed him of bonds valued at $16,000. The plain- 
tiff claims that the company was negligent in not 
furnishing sufficient protection to him asa passenger. 
The judge thought the question was a new and im- 
portant one, and submitted the question to the jury 
whether the company was guilty of negligence in 
not better protecting, from violence, the passengers 
traveling over the road. The jury found in favor 
of plaintiff for the full value of the bonds with 
interest. As bearing upon this question, we may 
notice the very elaborate case of First National Bank 
v. Railroad Company, 5 Am. Rep. 655; 8. C., 20 
Ohio St. 259, where it was held that a carrier of pas- 
sengers is not liable for the negligent destruction of 
money kept in the custody of the passenger and car- 
ried by him, without notice to the carrier, for a 
purpose unconnected with the journey. In that case, 
Scott, J., who delivered the opinion, said: ‘‘ We do 
not call in question the right of a passenger to carry 
about his person, for the mere purposes of transporta- 
tion, large sums of money, or small parcels of great 
value, without communicating that fact to the car- 
rier, or paying any thing for their transportation. 
But he can only do so at his own risk, in so far as 
the acts of third persons, or even ordinary negli- 
gence on the part of the carrier or his servants is 
concerned.” 


The English government, at last accounts, was 
about to introduce a bill into parliament for the ap- 
pointment of a public prosecutor. England is the 
only country in Europe without such an officer, not 
even excepting Ireland and Scotland, for in Ireland 
the attorney-general, and in Scotland the lord 
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advocate, are public prosecutors. In a few cases 
prosecutions in England are now conducted by de- 
partments of the government; the treasury prose- 
cutes in some murder cases and in such cases as the 
blowing up of the House of Detention by the 
Fenians; the post-office prosecutes when letters are 
stolen by employees, and the attorney-general prose- 
cutes persons accused of coining or uttering coun- 
terfeit money. But the greater number of prosecu- 
tions in England are left to the parties injured by 
the commission of the offense for which the offender 
is arraigned. This is to be changed by the new 
bill; and prosecutors are to be appointed to act 
under the attorney-general. All expenses incurred 
in the prosecutions conducted by a public prosecutor 
are to be a charge on the finances of the govern- 
ment. One section of the bill provides that no pri- 
vate individual shall proceed with a criminal prose- 
cution without the sanction of a public prosecutor. 
The bill will evoke much discussion, still, in some 
form or other, it is likely to pass the present parlia- 
ment. 


The Canadian government has introduced into the 
senate a bill amending the copyright act of 1868. 
That act only granted copyrights to British subjects ; 
but the new act is designed to throw open the priv- 
ilege to all persons whose works are published or 
produced in Canada. It provides that, pending the 
publication or republication in Canada of a literary, 
scientific or artistical work, the author may obtain 
an interim copyright, which shall secure his rights 
for three months. This is to be followed by the full 
copyright on publication or republication. If the 
author fails to obtain his copyright according to the 
provisions of the act, or fails to bring out his work 
within three months after obtaining the interim 
copyright, and any other person has undertaken the 
republication of such work, or has imported foreign 
reprints of them, such other person shall have the 
privilege of disposing, by sale or otherwise, of the 
number of copies thus actually reproduced or being 
produced or imported. The bill is a most generous 
concession to the demands of authors of all nation- 
alities. 


The unanimous report of the senate judiciary 
committee in reference to the act of June 22, 1874, 
conferring additional jurisdiction on the courts in 
the District of Columbia, has been followed by the 
report of the sub-committee of the house judiciary 
committee. It is rather remarkable that the two 
reports disagree almost entirely as to the scope and 
meaning of this so-called ‘‘Press-Gag Law.” But 
if the law is not repealed or modified, the reports of 
the judiciary committees of congress will doubtless 
have some influence on the conclusion to which the 
courts will arrive when questions under the law 
shall come up for adjudication, although it is not 
competent for these committees or for congress 
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itself to dictate to the courts a construction of the 
law. The effect upon the judicial construction will 
be considerably impaired by any want of harmony 
existing between the judiciary committees. Mr. 
Tremain, who submitted the report of the sub-com- 
mittee, says that the second section of the act con- 
fers authority to arrest and bring into the District of 
Columbia, for trial, all persons who have committed 
offenses against the United States, within the district, 
who may be found in any part of the United States; 
and that libel published within the district is such an 
offense against the United States. He makes a 
cogent argument to sustain this position and forti- 
fies it with citations. The report, however, was 
laid on the table when it came up before the full 
committee. 


The constitution of the State of New Jersey, after 
an existence of thirty-one years, is now to be 
amended. A constitutional commission met in the 
summer of 1873 and agreed upon five amendments, 
which were reported to the governor, and by him 
transmitted to the legislature at its session last year. 
In accordance with the constitutional provisions relat- 
ing to amendments, two legislatures have acted upon 
them, and they are to be submitted to the people for 
final action. One of the amendments prohibits the 
loaning of the public credit of any county, city, 
borough, township or village to any individual, 
association or corporation. 


The so-called ‘‘Press Gag Law” is to be tested 
judicially in the Chandler-Buell case, and Mr. Buell 
has been arrested in St. Louis by the United States 
marshal. The arrest was made upon a warrant in 
the usual form, charging the defendant with an 
offense against the laws of the United States. The 
case was to come before Judge Treat on a writ of 
habeas corpus, and, whatever may be his decision, it 
is announced that an appeal will be taken, and the 
case will ultimately be brought before the United 
States Supreme Court. 


There seems to be a growing tendency to restrict 
the powers of judges in jury trials, and to render the 
judge simply the guide of the parties in the iptroduc- 
tion of evidence, and of the jury as to questions of 
law. At an early period in England, and even down 
to the present century, it was a frequent occurrence 
for the judge to make himself master of the entire 
situation by ruling on questions of law and direc- 
tions on questions of fact, which left the jury noth- 
ing to do but to render formal obedience to the dic- 
tates of the judge. And in this country instances 
are by no means rare, where the court does not con- 
fine itself to the explanation of the law of the case, 
but discourses upon the facts, thus sending the jury 
to their chamber with the opinion of the court on 
the evidence pre-occupying their minds. It is a 





very difficult matter to draw the line between com- 
menting fairly and unfairly upon the evidence in the 
judge’s charge. And it has been proposed to con- 
fine the judge entirely to the law of the case. Some 
effort is being made to secure legislation to that 
effect in this State, and in other States this legisla- 
tion has been already secured. 


It is announced that the members of the executive 
branch of the International Code Committee of Amer- 
ica are now at work, in connection with the Associa- 
tion for the Reform and Codification of the Law of 
Nations, in making preparations for the next meet- 
ing of the association, which is expected to be held 
next fall, either in Brussels or The Hague. It is 
proposed to hold a council meeting within a short 
time, simultaneously with a similar meeting of the 
English council in London. The American commit- 
tee are desirous of having the meeting of the asso- 
ciation, for 1876, held in Philadelphia or New York 
during the centennial. This would be an excellent 
arrangement, and would afford opportunity for many 
jurists and publicists in this country, who are in 
favor of international codification and arbitration, 
but whose voices have not yet been heard on the 
subject, to come forward and express their approba- 
tion of the objects of the association. 


The Supreme Court Reporter’s bill, after having 
been somewhat amended, has been reported favor- 
ably by the Judiciary Committee of the Assembly. 
The bill, as amended, provides that the meeting of 
the judges, to appoint a reporter, shall be held in 
Albany on the second Wednesday of July next. 
The bill originally provided that the meeting should 
be held at such time and place as the presiding 
justice of the First Department should appoint. 
There is no possible objection to a designation in 
the act of the time and place of the meeting —in 
fact there are several reasons that might be well 
urged why such a designation is to be preferred to 
the provision of the original bill. 





A point of considerable interest to importers was 
decided by Judge Blatchford last week in a prosecu- 
tion by the government against Hughes & Co., for 
an alleged fraud upon the revenue, committed by 
importing linen thread at an under valuation. This 
charge was preferred in 1873 and the books and 
papers of Hughes & Co. were seized and removed 
to the Custom House, where they were detained for 
three months. The firm refusing to settle, suit was 
brought. Mr. Eaton, of counsel, insisted that under 
the law of February 25, 1868, which provided that 
the books and papers of a firm which have been 
‘*obtained by means of any judicial proceeding” 
shall not be used as evidence against those from 
whom they were so obtained, the books and papers 
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of Hughes & Co., which had been seized by the 
government, could not be used by the prosecution in 
evidence. The court sustained this view of the law, 
and there being no other evidence, a verdict was 
directed forthe defendant. Underthe act of June 22, 
1874, however, the government can, by specifying 
what books and papers it desires, and the charge it 
expects to prove by them, either obtain possession 
of the books and papers or consider the charges con- 
fessed. Judge Blatchford held that this act would 
not apply to suits begun prior to its passage. 
a 
NOTES OF CASES. 

In Hutchins v. Kimmell, 2 Cent. Law Journal, 106, 
the Supreme Court of Michigan held that a foreign 
marriage is prima facie established by proof of the 
ceremony, the certificates of which may be put in 
evidence without first proving the foreign law on the 
subject. In this case Kimmell brought action against 
Hutchins for criminal conversation with his wife. 
The marriage of Kimmell was alleged to have taken 
place in Wurtemburg, and the certificate was pro- 
duced. Cooley, J., who delivered the opinion, said 
that in Michigan, whatever the form of ceremony, or 
even if all ceremony was dispensed with, if the par- 
ties agreed presently to take each other for husband 
and wife, and from that time lived together profess- 
edly in that relation, proof of these facts would con- 
stitute proof of a marriage binding upon the parties, 
and which would subject them and others to legal 
penalties for a disregard of its obligations. The 
judge also cited cases decided in New York, Penn- 
sylvania, Vermont, Ohio, New Hampshire, Alabama, 
California and Louisiana, showing that the law in 
these States was similar. And such being the law 
in this country, it was for the party disputing the 
marriage to show that it was invalid by the laws of 
the country where it took place. Raynham v. Canton, 
8 Pick. 297; Steadman v. Powell, 1 Add. 58; Crane 
v. Hardy, 1 Mich. 36. 


In Louisville v. Nevin, 2 Cent. Law Journal, 108, 
the Court of Appeals of Kentucky decided that a 
municipal corporation has no power to charge a 
cemetery with the cost of grading and paving an 
adjacent street, and a court of equity will not de- 
cree a sale of a lot in the cemetery to enforce the 
lien of the contractor. The lot had been completely 
filled with graves and rendered useless for any other 
purpose than as a resting place for the dead. The 
court were of the opinion that the sale of property of 
this character ought not to be decreed where no im- 
aginable beneficial use to which it could be put 
would not subject the purchaser to punishment under 
the penal statutes of the State, which declare that 
any person who shall willfully mutilate the graves, 
grounds, etc., of a ceme‘ery, shall be fined or im- 
prisoned. The effect of this statute was said to be 
that the purchaser could not use it for any of the 





purposes for which town lots are ordinarily used 
‘*without subjecting himself to penalties * * * 
and making the court a particeps criminis in his 
offense.” This was a most singular ground upon 
which to place the decision of the court; but as 
Cofer, J., who delivered the opinion, said: “ For- 
tunately we are not reduced to the alternative of 
decreeing the sale of a grave-yard already filled with 
the ashes of the dead, or of seeming to refuse to 
carry out the commands of the law.” But upon 
general grounds it may be said that land held for a 
specific use, which for that reason cannot be en- 
hanced in value by the improvements in the highway, 
cannot be subjected to assessment for benefits. See 
City of Bridgeport v. R. R. Co., 36 Conn. 255; 8. 
C., 4 Am. Rep. 63, 70. In Matter of Albany Street, 11 
Wend. 149, where a highway was laid out through 
a cemetery holden by a church for the specific pur- 
poses of a burying ground only, it was held that the 
cemetery was not liable to assessment. But in 
Buffalo City Cemetery v. City of Buffalo, 46 N. Y. 
506, it was held that a cemetery was liable to 
assessment to defray the expenses of a sidewalk in 
the street along the cemetery. 


In Horne v. Meakin, 115 Mass. 326, the liability of 
livery-stable keepers was considered in the Supreme 
Court of Massachusetts, and it was held that, where 
the liveryman lets a horse to A, knowing that it is 
to be used by A’s son to take his family to a funeral, 
he is liable to the son and any member of the son’s 
family, for an injury caused by the unsuitableness 
of the horse for the purpose for which it was hired ; 
and it is immaterial that the liveryman did not know 
that the horse was unsuitable. Cases on the liability’ 
of liverymen are exceedingly rare. There are, how- 
ever, numerous decisions defining the liability of 
those who hire horses from liverymen. 


In Central National Bank v. Pratt, 115 Mass, 539, 
the Supreme Court of Massachusetts decided that 
the provision of the United States Statutes of 1864, 
ch. 106, § 30, limiting the forfeiture for the making 
of usurious charges by national banks to the interest, 
applies as well to banks in States where a rate of 
interest is fixed by law as to banks in States where 
no rate is fixed; and that the laws of New York, 
imposing penalties for taking usury, do not apply to 
national banks established within the limits of that 
State. This decision is directly in conflict with 
First National Bank of Whitehall v. Lamb, 50 N. Y. 
95. Morton, J., who delivered the opinion, said: 
‘¢We are aware that the Court of Appeals of New 
York has decided differently. * * * But, not- 
withstanding the great respect we have for that 
eminent tribunal, we are unable to concur in the 
conclusions it reached.” The Massachusetts decis- 
ion is supported by First National Bank of Columbus 
v. Garlinghouse, 10 Am. Rep. 751; 22 Ohio St. 492. 








136 THE ALBANY LAW JOURNAL. 














LIABILITY OF GRATUITOUS BAILEES. 

It is a familiar rule that a gratuitous bailee is 
bound only to ordinary care and diligence and is 
responsible only for gross neglect. Formerly the 
phrase ‘‘ gross neglect” was interpreted as synony- 
mous with bad faith. Thus in Foster v. Essex 
Bank, 17 Mass. 479, the leading American case, the 
court speak of the degree of care required of a 
gratuitous bailee as that ‘‘which is necessary to 
avoid the imputation of bad faith.” Again, it was 
formerly held that the gratuitous bailee was not 
liable if he took the same care of the thing bailed, 
that he bestowed upon his own property of the like 
description. In the case above cited the court say 
that ‘‘the degree of care which is necessary to avoid 
the imputation of bad faith, is measured by the care- 
fulness which the depositary uses toward his own 
property of a similar kind.” But these doctrines 
have been disapproved by the more recent adjudi- 
cations. Parsons remarks upon this (1 Cont. 574): 
‘*Tt has been very frequently stated by writers, and is 
said in some cases that a depositary is not liable as 
for gross negligence, if he shows that he has taken 
as much care of the goods of the bailor as he has of 
his own, but this is not law.” ‘‘It seems very clear 
that this is not a reliable test. For we have already 
seen that a depositary is liable for gross negligence, 
though a jury may be satisfied that he is wholly 
innocent of any fraudulent intent; and it is obvious 
that persons even who usually exercise great care 
may in some instances be guilty of very great negli- 
gence in the management of their own affairs. It 
also seems to be equally clear upon the modern au- 
thorities, that it is no defense for a depositary who 
has, by his negligence, lost the goods intrusted to 
him, that he has been equally negligent in regard to 
his own property.” 

It is not a little difficult to conjecture how the 
ancient law applied this test of bad faith in cases 
where the subject of the bailment was unquestion- 
ably lost or destroyed, as by shipwreck or fire, for 
instance, and in cases where the bailee also suffered 
a simultaneous loss of his own property, for in such 
cases there could be no motive of interest or gain 
moving the bailee, and upon which bad faith could 
be predicated. And yet the carelessness even in 
such cases might be so glaring as to deserve the 
application of gross. For example, if a man should 
keep his ashes in a bandbox, and a conflagration 
should ensue therefrom, he would incur the liability 
of a gratuitous bailee, although no imputation of bad 
faith could be made. The question is very learnedly 
and conclusively discussed by Justice Story in Tracy 
v. Wood, 3 Mason, 132. Heobserves: ‘‘I agree to 
the law as laid down at the bar, that in cases of 
bailees without reward, they are liable only for gross 
negligence. Such are depositaries, or persons receiv- 
ing deposits without reward for their care; and 
mandataries, or persons receiving goods to carry from 





one place to another without reward. The latter is 
the predicament of the defendant. He undertook 
to carry the gold in question for the plaintiff, gra- 
tuitously, from New York to Providence, and he is 
not responsible, unless he has been guilty of gross 
negligence. Nothing in this case arises out of the 
personal character of the defendant as broker. He 
is not shown to be either more or less negligent than 
brokers generally are; nor if he was, is that fact 
brought home to the knowledge of the plaintiffs. 
They confided the money to him, as a broker of 
ordinary diligence and care, having no other knowl- 
edge of him; and, therefore, no question arises as to 
what would have been the case if the plaintiffs had 
known him to be a very careless or a very attentive 
man. The language of the books as to what consti- 
tutes gross negligence, or not, is sometimes loose 
and inaccurate from the general manner in which 
propositions are stated. When itis said that gross 
negligence is equivalent to fraud, it is not meant 
that it cannot exist without fraud. There may be 
very gross negligence in cases where there is no 
pretense that the party has been guilty of fraud; 
though certainly such negligence is often presump- 
tivefraud. In determining what is gross negligence, 
we must take into consideration what is the nature 
of the thing bailed. If it be of little value, less care 
is required than ifit be of great value. If a bag of 
apples were left in a street for a short time, without 
a person to guard it, it would certainly not be more 
than ordinary neglect. But if the bag were of jewels 
or gold, such conduct would be gross negligence. 
In short, care and diligence are to be proportional to 
the value of the goods, the temptation and facility 
of stealing them, and the danger of losing them. It 
appears to me that the true way of considering cases 
of this nature is, to consider whether the party has 
omitted that care which bailees, without hire, or 
mandataries of ordinary prudence usually take of 
property of this nature. If he has, then it consti- 
tutes a case of gross negligence. The question is 
not whether he has omitted that care which very 
prudent persons usually take of their own property, 
for the omission of that would be but slight negli- 
gence; nor whether he has omitted that care which 
prudent persons ordinarily take of their own prop- 
erty, for that would be but ordinary negligence; 
but whether there be a want of that care which men 
of common sense, however inattentive, usually take, 
or ought to be presumed to take of their property, 
for that is gross negligence. The contract of bailees 
without reward is not merely for good faith, but for 
such care as persons of common prudence in their 
situation usually bestow upon such property. If they 
omit such care it is gross negligence. The present 
is a case of a mandatary of money. Such property 
is by all persons, negligent as well as prudent, 
guarded with much greater care than common prop- 
erty. The defendant is a broker, accustomed to the 
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use and transportation of money, and it must be pre- 
sumed he is a person of ordinary diligence. He 
kept his own money in the same valise, and took no 
better care of it than of the plaintiff’s. Still, if the 
jury are of opinion that he omitted to take that rea- 
sonable care of the gold which bailees without re- 
ward in his situation usually, or which he himself 
usually takes of such property under such circum- 
stances, he has been guilty of gross negligence.” 

The question of gross negligence is one of fact. 
The leaning of the older cases was to make it a ques- 
tion of law, but the contrary is now firmly settled. 
Doorman v. Ellis, 2-Ad. & Ellis; Bank of Lyons v. 
Ocean Bank of New York, 48 How. Pr. 148. — 

The burden of proof is practically on the bailee, 
for all that is necessary for the plaintiff to show in 
order to maintain his action, is the deposit, a de- 
mand, and a neglect or refusal to deliver. It then 
becomes incumbent on the defendant to show that 
the property was lost without his fault. Waggoner 
v. Colvin, 11 Wend. 27. 


——__@—_——— 


SENTIMENTAL JUSTICE. 


Our times seem to be remarkable for exuberant 
sentiment respecting offenses that are simply mala 
prohibita, and for excessive punishment of such 
offenses. We are informed that Mr. Bergh, the dis- 
tinguished humanitarian, evidently believing in the 
ancient adage that ‘‘a cat may look at a king,” 
caused a man to be sent to prison a few days ago for 
killing a cat. The accounts of the case give us no 
information concerning the virtues of this particular 
cat, nor of the depravity of the slayer. We can 
conceive of circumstances under which the prisoner’s 
conduct might be construed as justifiable felicide, as, 
for example, when the animal disturbed his slumbers 
by persistent and inharmonious vocalization in the 
neighborhood of hisdormitory. We ourselves would 
not scruple to kill a cat under such circumstances ; 
indeed, we mean to do so unless certain cats in the 
vicinity of our residence take « hint from this arti- 
cle. And we defy Mr. Bergh to hurt us for it, 
either. We have the authority of a great jurist to 
protect us. In Brill v. Flagler, 23 Wend. 354, 
Judge Nelson laid it down as the law, that the in- 
habitant of a dwelling-house may lawfully kill the 
dog of another, where such dog is in the habit of 
haunting his house, and by barking and howling, by 
day and by night, disturb the peace and quiet of his 
family, if the dog cannot otherwise be prevented 
from annoying him. And if a dog, why not a cat ? 
The distinguished judge whom we have quoted had 
some sympathy for human nature; said he, ‘‘It 
would be mockery to refer a party to his remedy by 
action; it is far too dilatory and impotent for the 
exigency of the case.” We have no prejudice 
against well-behaved cats. Montaigue had a favorite 
cat, and so had Robinson Crusoe. But even the 





example of these eminent men would hardly induce 
us to shut a man up in jail for three months, and 
possibly cause the starvation of his family, simply 
because he had killed a cat. 

The same sentimentality works in a strangely dif- 
ferent way on the other coast of this continent. In 
California, instead of acting upon the principle that 
a human being is of more value than many sparrows 
or cats, they have just acquitted a man for slaying 
the seducer of his wife; not on the time-honored plea 
of insanity, but upon a bold justification of the act 
by the prisoner’s counsel. This, of course, was in 
defiance of the charge of the court, but the result 
leads us to suggest to Mr. Bergh that there are cer- 
tain animals that need protection in California. 

Again, the modern theatre has excited the ire of 
certain religious and legal authorities. Within the 
last few days, the police authorities of the city of 
New York have undertaken to break up a certain 
class of theatrical entertainments, which are com- 
monly known as the ‘‘ Varieties.” We should not be 
warranted in saying that these puritans are wrong, 
and that the entertainments in question are not mor- 
ally objectionable. We never have heard (nor seen) 
the ‘‘Varieties,” nor have we ever been at the Rev. 
Dr. Talmadge’s tabernacle, and consequently we 
know nothing of either except from hearsay, and our 
most copious source of information concerning the 
former is the latter; but our information leads us 
to suspect that there is not much choice between the 
can-can of the theatre and the cant-cant of the taber- 
nacle. The Reverend Dr. seems difficult to suit, 
for while he rails against the women of the theatre 
for not wearing enough dress, he scolds those of the 
tabernacle for wearing toomuch. The Doctor should 
remember, when he denounces the actors of the 
nude drama, that charity covers a multitude of sins, 
and should lend a little of that garment to wrap the 
objects of his wrath;— should temper the wind of 
his denunciation to the shorn and skipping lambs of 
the theatre. But there seems to be one man in New 
York who is not awed by the clerical thunders that 
reverberate across the East river, and that is the 
obstinate twelfth juror, who, in a recent criminal 
prosecution of the proprietor of one of these objec- 
tionable play-houses, could not be made to see that 
the hilarious dances by succinct-skirted damsels at 
the place in question were opposed to good morals. 
Doubtless the obstinate man was wrong, still, if we 
are correctly informed, he had seen the can-can, and 
the other jurors had not, and we do not understand 
that an exhibition of the performance was offered in 
evidence. The evidence would have been competent 
under the decision in State v. Pepper, where the 
question was as to the propriety of the efforts of a 
certain psalm-singer, who was indicted for disturb- 
ing the worship of the other members of the congre- 
gation by his uninstructed attempts at vocal melody. 
Literature, indeed, furnishes us a case still more 
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nearly in point. In Longfellow’s drama, The Span- 
ish Student, the archbishop of Toledo is represented 
as saying: 

“Knowing how near it touched the public morals, 

And that our age has grown corrupt and rotten 

By such excesses, we have sent to Rome, 

Beseeching that his Holiness would aid 

In curing the gross surfeit of the time, 

By seasonable stop put here in Spain 

To bull-fights and lewd dances on the stage.” 

By a mandate from his holiness, the first had been 
suppressed, 

The cardinal, however, fearing trouble among 
the people in consequence of the interdiction of 
their favorite dances, suggested to the archbishop: 

“TI would act advisedly herein; 
And, therefore, have induced your grace to see 
These national dances ere we interdict them.” 

And thereupon, Preciosa, the heroine of the 
drama, a beautiful gipsy, was introduced to their 
presence, the archbishop remarking: 

“Now shall your eyes behold, 
In what angelic, yet voluptuous shape 
The devil came to tempt Saint Anthony.” 

She dances, and the stage director supplies the 
denouement : 

‘«The archbishop and the cardinal look on with 
gravity and an occasional frown; then make signs 
to each other, and as the dance continues, become 
more and more pleased and excited, and at length 
arise from their seats, throw their caps in the air, 
and applaud vehemently as the scene closes.” 

Now, possibly a similar experiment in the case 
under consideration would have been attended by a 
different result, but it would at least have given the 
dancers their day in court. If the chief dancer of 
the can-can—we beg pardon of the lady for being 
ignorant of her name, but we dare say Dr. Talmadge 
knows it—could have been permitted to dance 
before the doctor and the chief of police, perhaps 
they might have relented. It is, perhaps, right that 
the police authorities should break up these enter- 
tainments, but we do not believe that the poor girls 
will be benefited by being consigned to prison by 
the magistrate, or to eternal perdition by the 
Brooklyn clergyman. Even in the historic leading 
case of Jacob Hall, the rope-dancer of the reign of 
Charles the Second, so harsh a fate was not de- 
nounced, but he was simply enjoined as a nuisance. 

Finally, we think it is a great pity that these sen- 
timentalists could not invent some process to choke 
off a public entertainment now greatly in vogue in 
the vicinity of New York, and much more deleteri- 
ous to public morals than the slaughter of many cats 
and the dancing of many can-cans. We refer to the 
great scandal trial. A more indecent and demoraliz- 
ing exhibition was never beheld before nor since the 
flood. The parties are all sentimentalists of the 
most idiotic species. The complainant, while hold- 
ing his wife up to public contempt and infamy as 





an adulteress, avows and reiterates that he believes 
her pure, ‘‘ white-souled,” and stainless; the mutual 
friend frankly admits that he peristently lied for 
years to conceal the detestable crime of a pretended 
christian clergyman; the wife of the mutual friend 
admits that when the defendant was confessing his 
adultery to her, she, unsolicited, kissed him on the 
forehead, and told him he was as good a man as 
there was; and a series of so-called love letters, 
between the complainant and his wife, are read, so 
maudlin, so extravagant, so blasphemous, that the 
perusal makes us doubt the sanity of the writers. 
All this filthy stuff is printed every day, and read all 
over the country, by young boys and girls, by pure 
women who would shrink from the sight of the can- 
can, by men who would not go to a theatre or kill a 
cat, and is talked about openly and rather jocosely 
by eminently respectable people. We wish Bergh 
and Talmadge would give up the cat and the can- 
can business, and hoot these actors off the stage, and 
clear the public atmosphere of this horrible moral 
pestilence. If they would accomplish that, they 
would deserve the thanks of every decent man and 
woman in the community, and we, ourselves, would 
do almost any thing for them; would ever go, if we 
ever dare trust ourselves in Brooklyn again, to hear 
the doctor in his tabernacle. 


—_—_—__—____— 


LIMITATION OF LIABILITY OF COMMON 
CARRIER. 


In Evansville & Crawfordsville Railroad Co. v. An- 
droscoggin Mills, the United States Supreme Court 
considered the effect of limitations in a bill of lading 
given by a common carrier. It appeared in this case 
that the railroad company operated a road in Indiana, 
between Crawfordsville and Evansville, and had an 
agency in Mississippi, whence they contracted to 
transport cotton to Boston, Mass., their own road 
forming a portion of the route. In January, 1873, the 
agent of the railroad at Columbus, Miss., received two 
hundred bales of cotton to be transported to Boston, 
Mass. The bill of lading contained the following 
clause: ‘‘ The Evansville & Crawfordsville R. R. Co. 
hereby agree that, upon arrival at Evansville, and de- 
livery of the property above described and consigned, 
they will receive and forward said property to desti- 
nation upon the following conditions: That the ship- 
per, owner and consignee do hereby release the said 
Evansville & Crawfordsville R. R. Co., and the boats 
and railroads with which they connect, from the acts 
of Providence, or from damage or loss by fire or other 
casualty while in depots or places of transhipment 
also, damage or delays by unavoidable accidents; also, 
loss by fire, collision, or dangers of navigation, or for 
loss or difference in weights, torn baggage, condition 
of said property.’’ Immediately following this con- 
dition, which was printed in ordinary black ink, was 
another clause printed in red ink, viz.: ‘‘The Evans- 
ville & Crawfordsville Railroad Company will not be 
liable for loss or damage by fire, from any cause what- 
ever.” 

Thirty bales of cotton were burned before reaching 
Evansville; and the question was whether the bill of 
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lading exempted the railroad company from liability 
for the loss. The owners of the goods contended that 
the exemption only began (in the language of the bill 
of lading) ‘“‘ upon arrival at Evansville, and delivery 
of the property above described and cunsigned,’’ and 
that the cotton not having arrived at Evansville, but 
having been destroyed by fire before reaching that 
point, the common-law liability had not ceased. But 
Hunt, J., who delivered the opinion of the court, held 
that the fact that the contract was an entire one from 
Columbus to Boston, taken in connection with the 
clause in conspicuous type, ‘‘ The Evansville and Craw- 
fordsville Railroad Company will not be liable for loss 
or damage by fire, from any cause whatever,” was suffi- 
cient to extend the exemption to the whole route and 
cover the present case. 


SS 


EXPRESS COMPANY — LIMITATION OF LIA- 
BILITY. 


SUPREME COURT OF THE UNITED STATES. 


SOUTHERN EXPprREss CoMPANY, plaintiff in error, v. 
CALDWELL. 

A provision in an express company’s receipt, that it will 
not be responsible for loss unless notified of the claim 
within ninety days after the receipt of the goods by the 
company, held to be valid. 

AcTIoNn by Robert D. Caldwell against the Southern 
Express Company. The opinion states the case. 

Strone, J. The defendants in the court below, 
having been sued as common carriers for their failure 
to deliver at New Orleans a package received by them 
on the 23d day of April, 1862, at Jackson, Tennessee, 
pleaded that when the package was received ‘‘it was 
agreed between them and the plaintiff, and made one 
of the express conditions upon which the package was 
received, that they should not be held liable for any 
loss of, or damage to, the package whatever, unless 
claim should be made therefor within ninety days from 
its delivery to them.’’ The plea further averred that 
no claim was made upon the defendants, or upon any 
of their agents, until the year 1868, more than ninety 
days after the delivery of the package to them, and 
not until the present suit was brought. To the plea 
thus made the plaintiff demurred generally, and the 
circuit court sustained the demurrer, giving judgment 
thereon against the defendants. Whether this judg- 
ment was correct is the only question presented by the 
record which we can consider. 

Notwithstanding the great rigor with which courts 
of law have always enforced the obligattons assumed 
by common carriers, and notwithstanding the reluct- 
ance with which modifications of that responsibility, 
imposed “upon them by public policy, have been al- 
lowed, it is undoubtedly true that special contracts 
with their employers limiting their liability are recog- 
nized as valid, if in the judgment of the courts they 
are just and reasonable —if they are not in conflict 
with sound legal policy. The contract of a common 
carrier ordinarily is an assumption by him of the ex- 
act duty which the law affixes to the relation into 
which he enters when he undertakes to carry. That 
relation the law regards as substantially one of insur- 
ance against all loss or damage except such as results 
from what is denominated the act of God or of the 
public enemy. But the severe operation of such a rule 
in some cases has led to a relaxation of its stringency, 
when the consignor and the carrier agree to such a re- 





laxation. All the modern authorities concur in holding 
that, to a certain extent, the extreme liability exacted 
by the common law originally may be limited by ex- 
press contract. The difficulty is in determining to 
what extent, and here the authorities differ. Cer- 
tainly it ought not to be admitted that a common car- 
rier can be relieved from the full measure of that 
responsibility which ordinarily attends his occupation 
without a clear and express stipulation to that effect 
obtained by him from his employer. And even when 
such a stipulation has been obtained the court must be 
able to see that it is not unreasonable. Common car- 
riers do not deal with their employers on equal terms. 
There is, in a very important sense, a necessity for 
their employment. In many cases they are corpora- 
tions chartered for the promotion of the public con- 
venience. They have possession of the railroads, 
canals, and means of transportation on the rivers. 
They can and they do carry at much cheaper rates than 
those which private carriers must of necessity demand. 
They have on all important routes supplanted private 
carriers. In fact they are without competition, except 
as between themselves, and that they are thus is in most 
cases a consequence of advantages obtained from the 
public. It is, therefore, just that they are not allowed 
to take advantage of their powers, and of the necessi- 
ties of the public to exact exemptions from that meas- 
ure of duty which public policy demands. But that 
which was public policy a hundred years ago has un- 
dergone changes in the progress of material and social 
civilization. There is less danger than there was of 
collusion with highwaymen. Intelligence is more rap- 
idly diffused. It is more easy to trace a consignment 
than it was. It {is more difficult to conceal a fraud. 
And, what is of equal importance, the business of 
common carriers has been immensely increased and 
sub-divided. The carrier who receives goods is very 
often not the one who is expected to deliver them to 
the ultimate consignees. He is but one link of a chain. 
Thus his hazard is greatly increased. His employers 
demand that he shall be held responsible, not merely 
for his own acts and omissions, and those of his agents, 
but for those of other carriers whom he necessarily 
employs for completing the transit of the goods. 
Hence, as we have said, it is now the settled law that 
the responsibility of a common carrier may be limited 
by an express agreement made with his employer at 
the time of his accepting goods for transportation, 
provided the limitation be such as the law can recog- 
nize as reasonable and not inconsistent with sound 
public policy. This subject has been so fully consid- 
ered of late in this court that it is needless to review 
the authorities at large. In York Company v. The Cen- 
tral Railroad Company, 3 Wall. 107, it is ruled that the 
common-law liability of a common carrier may be 
limited and qualified by special contract with the 
owner, provided such special contract do not attempt 
to cover losses by negligence or misconduct. And ina 
still later case, Railroad Company v. Lockwood, 17 
Wall. 357, where the decisions are extensively re- 
viewed, the same doctrine is asserted. The latter case, 
it is true, involved mainly an inquiry into the reason- 
ableness of an exception stipulated for, but it une- 
quivocally accepted the rule asserted in the first-men- 
tioned case. The question, then, which is presented 
to us by this record is, whether the stipulation asserted 
in the defendant’s plea is a reasonable one, not incon- 
sistent with sound public policy. 

It may be remarked, in the next place, that the stip- 





140 


THE ALBANY LAW JOURNAL. 











ulation is not a conventional limitation of the right 
of the carrier’s employer to sue. He is left at libérty 
to sue at any time within the period fixed by the stat- 
ute of limitations. He is only required to make his 
claim within ninety days, in season to enable the car- 
rier to ascertain what the facts are, and having made 
his claim, he may delay his suit. 

It may also be remarked that the contract is not a 
stipulation for exemption from responsibility for the 
defendants’ negligence, or for that of their servants. 
It is freely conceded that had it been such, it would 
have been against the policy of the law, and inopera- 
tive. Such was our opinion in Railroad Company v. 
Lockwood. A common carrier is always responsible 
for his negligence, no matter what his stipulations 
may be. But an agreement that in case of failure by 
the carrier to deliver the goods, a claim shall be made 
by the bailor, or by the consignee, within a specified 
period, if that period be a reasonable one, is altogether 
of adifferent character. It contravenes no public policy. 
It excuses no negligence. It is perfectly consistent 
with holding the carrier to the fullest measure of good 
faith, of diligence, and of capacity which the strictest 
rules of the common law ever required. And it is 
intrinsically just, as applied to the present case. The 
defendants are an express company. We cannot close 
our eyes to the nature of their business. They carry 
small parcels, easily lost or mislaid, and not easily 
traced. They carry them in great numbers. Express 
companies are modern conveniences, and notoriously 
they are very largely employed. They may carry, 
they often do carry hundreds, even thousands of pack- 
ages, daily. If one be lost, or alleged to be lost, the 
difficulty of tracing it is increased by the fact that so 
many are carried, and it becomes greater the longer 
the search is delayed. If a bailor may delay giving 
notice to them of a loss, or making a claim in- 
definitely, they may not be able to trace the parcels 
bailed, and to recover them, if accidentally missent, or 
if they have in fact been properly delivered. With 
the bailor the bailment is a single transaction, of which 
he has full knowledge; with the bailee, it is one of a 
multitude. There is no hardship in requiring the 
bailor to give notice of the loss if any, or make a claim 
for compensation within a reasonable time after he has 
delivered the parcel to the carrier. There is great 
hardship in requiring the carrier to account for the 
parcel long after that time, when he has had no notice of 
any failure of duty on his part, and when the lapse of 
time has made it difficult, if not impossible, to ascer- 
tain the actual facts. For these reasons such limita- 
tions have been valid in similar contracts, even when 
they seem to be less reasonable than in the contracts 
of common carriers. 

Policies of fire insurance, it is well known, usually 
contain stipulations that the insured shall give notice 
of a loss, and furnish proofs thereof within a brief pe- 
riod after the fire, and it is undoubted that if such 
notice and proofs have not been given in the time 
designated or have not been waived, the insurers are 
not liable. Such conditions have always been consid- 
ered reasonable, because they give the insurers an op- 
portunity of inquiring into the circumstances and the 
amount of the loss, at a time when inquiry may be of 
service. And still more, conditions in policies of fire 
insurance that no action shall be brought for the recov- 
ery of a loss unless it shall be commenced within a 
specified time, less than the statutory period of lim- 
itations, are enforced, as not against any legal policy. 





See Riddlesberger v. Hartford Ins. Co., 7 Wall. 386, and 
the numerous cases therein cited. 

Telegraph companies, though not common carriers, 
are engaged in a business that is in its nature almost, 
if not quite, as important to the public as is that of 
carriers. Like common carriers they cannot contract 
with their employers for exemption from liability for 
the consequences of their own negligence. But they 
may be by‘such contracts, or by their rules and regula- 
tions brought to the knowledge of their employers, 
limit the measure of their responsibility to a reasona- 
ble extent. Whether their rules are reasonable or un- 
reasonable must be determined witb reference to pub- 
lic policy, preciselyas in the case of a carrier. And in 
a case where one of the conditions of a telegraph com- 
pany, printed in their blank forms, was that the com- 
pany would not be liable for damages in any case where 
the claim was not presented in writing within sixty 
days after sending the message, it was ruled that the 
condition was binding on an employer of the company 
who sent his message on the printed form. Wolf v. 
The Western Union Telegraph Company, 62 Penn. St. 
83. The condition printed in the form was considered 
a reasonable one, and it was held that the employer 
must make claim according to the condition, before he 
could maintain an action. Exactly the same doctrine 
was asserted in Young v. The Western Union Tel. Co., 
34 N. Y. Sup. 390. 

In Lewis v. The Great Western Railway Company, 5 
Hurl. & Norm., Exchequer, 867, which was an action 
against the company as common carriers, the court sus- 
tained as reasonable stipulations in a bill of lading, that 
“no claim for deficiency, damage or detention would be 
allowed, unless made within three days after the de- 
livery of the goods, nor for loss, unless made within 
seven days from the time they should have been deliv- 
ered.’’ Under the last clause of this condition the 
onus was imposed upon the shipper of ascertaining 
whether goods had been delivered at the time they 
should have been, and in case they had not, of making 
his claim within seven daysthereafter. In the case we 
have now in hand the agreement allowed ninety days 
from the delivery of the parcel to the company, within 
which the claim might be made, and no claim was 
made until four years thereafter. Possibly such a 
condition might be regarded as unreasonable, if an in- 
sufficient time were allowed for the shipper to learn 
whether the carrier’s contract had been performed. 
But that cannot be claimed here. The parcel was re- 
ceived at Jackson, Tennessee, for delivery at New 
Orleans. The transit required only about one day. 
We think, jtherefore, the limitation of the defend- 
ant’s common-law liability to which the parties agreed, 
as averred in the plea, was a reasonable one, and that 
the plea set up a sufficient defense to the action. 

We have been referred to one case which seems to 
intimate, and perhaps should be regarded as deciding 
that a stipulation somewhat like that pleaded here is 
insufficient to protect the carrier. It is the Southern 
Express Company v. Caperton, 44 Ala. 101. There the 
receipts for the goods contained a provision that there 
should be no liability for any loss unless the claim 
therefor should be made in writing, at the office of the 
company at Stevenson, within thirty days from the 
date of the receipt, in a statement to which the receipt 
should be annexed. The receipt was signed by the 
agent of the company alone. It will be observed that 
it was a much more onerous requirement of the ship- 
per than that made in the present case, apd more than 
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was necessary to give notice of the loss to the carrier. 
The court, after remarking that a carrier cannot avoid 
his responsibility by any mere general notice, nor con- 
tract for exemption from liability for his negligence 
or that of his servants, added that he could not be 
allowed to make a statute of limitations so short as to 
be capable of becoming a means of fraud; that it was 
the duty of the “‘ defendant to deliver the package to 
the consignee, and that it was more than unreasonable 
to allow it to appropriate the property of another by 
a failure to perform a duty, and that too under the 
protection of a writing signed only by its agent, the 
assent to which by the other party was only proven by 
his acceptance of the paper.’’ This case is a very un- 
satisfactory one. It appears to have regarded the stip- 
ulation as a statute of limitations, which it clearly was 
not, and it leaves us in doubt whether the decision 
was not rested on the ground that there was no suffi- 
cient evidence of a contract. The case cited from 36 
Ga. 532, has no relation to the question before us. It has 
reference to the inquiry, what is sufficient proof of an 
agreement between the shipper and the carrier, an 
inquiry that does not arise in the present case, for the 
demurrer admits an express agreement. 

Our conclusion then, founded upon the analogous 
decisions of courts, as well as upon sound reason, is 
that the express agreement between the parties averred 
in the plea was a reasonable one, and hence that it was 
not against the policy of the law. It purported to re- 
lieve the defendants from no part of the obligations 
of acommon carrier. They were bound to the same 
diligence, fidelity and care as they would have been 
required to exercise if no such agreement had been 
made. All that the stipulation required was that the 
shipper, in case the package was lost or damaged, 
should assert his claim in season to enable the defend- 
ants to ascertain the facts; in other words, that he 
should assert it within ninety days. It follows that 
the circuit court erred in sustaining the plaintiff ’s de- 
murrer to the plea. 

The second assignment of error we need not con- 
sider. If it is one that can properly be made, which is 
at least doubtful, ittis unimportant in view of our judg- 
ment upon the first. 

The judgment of the circuit court is reversed, and 
the cause is remanded for further proceedings in con- 
formity with this opinion. 

Reversed and remanded. 
—_ > 
COURT OF APPEALS ABSTRACT. 
BANKRUPTCY. 


Evidence of assignee’s title.— Plaintiff, who was the 
assignee in bankruptcy of K., brought this action to 
recover money alleged to be due upon a lease of 
certain premises by K. to the defendant. Plaintiff 
offered in evidence on the trial a certified copy of the 
adjudication in bankruptcy, his appointment as as- 
signee, and the assignment by the register to him. This 
evidence was objected to on the ground that jurisdic- 
tion in the United States district court of the proceed- 
ings and of the bankrupt’s person was not shown. The 
objection was overruled. Held, no error; that the 
evidence was sufficient, and it was not necessary for 
plaintiff to prove the petition on which the proceed- 
ings were based. 

That under section 14 of the bankrupt act, which 
provides that by virtue of the adjudication of bank- 
ruptcy and the appointment of an assignee, the bank- 





rupt’s property shall vest at once in the assignee, and 
that a certified copy of the assignment “shall be con- 
clusive evidence of his title,’ in an action brought by 
the assignee as such, it is not necessary for him te 
establish the jurisdiction of the court in the bank- 
ruptcy proceedings. Cone, assignee, etc., v. Purcell. 
Opinion by Andrews, J. 


CONDITIONAL SALE. 


Possession: waiver.— This action was brought to re- 
cover damages for an alleged unlawful taking and con- 
version of a quantity of household furniture, which 
was delivered to plaintiff by defendant under a con- 
tract by which plaintiff was to purchase and pay for 
in installments as specified, the property to be his on 
full payment; the property was to be kept insured for 
the defendant's benefit, and the latter was authorized 
to retake the property in case of failure to perform. 
The property was not kept insured. No evidence was 
given of waiver, or that defendant knew of the non- 
insurance. The court charged that plaintiff was bound 
to keep the property insured, and if he failed to do so 
defendant could take possession, unless the jury found 
some evidence that he had waived this right. The 
defendant’s counsel asked the court to charge that 
plaintiff having failed to insure, defendant was enti- 
tled to take possession. The court refused to charge 
otherwise than as had been charged already. Held, 
error; that the court was not warranted in submitting 
the question of waiver tothe jury. Palmer v. Kelly. 
Opinion by Johnson, J. 


JUDGMENT OF REVERSAL. 

Restitution.— The languge of section 369 of the Code, 
which requires an appellate court to order restitution 
of moneys paid or collected on a judgment upon a 
reversal of the judgment, is imperative, yet, whether 
in all cases restitution will be ordered as a matter of 
right, where the judgment of reversal is not final, but 
directs a new trial, and for reasons which do not pre- 
clude the respondent from further maintaining the 
action, quere. 

It seems, that ona motion for restitution the Supreme 
Court has power where the judgment of reversal grants 
a new trial, in order to guard the respondent from loss 
on account of the insolvency of the appellant, to make 
such order as it shall deem proper for the withholding, 
disposition and safe-keeping of the moneys collected, 
pending the litigation. Marvin v. Brewster Iron M. 
Co. Opinion by Folger, J. 

WILL. 

1. Accounting by executor: widow’s rights: street as- 
sessment: insurance.— This is an appeal from a judg- 
ment of the general term, affirming a decree of a sur- 
rogate which fixed the amount plaintiff was to pay as 
executor of P. to defendant, a legatee. Defendant 
presented to the surrogate a petition praying that the 
executor be ordered to appear and render an account, 
and that such further or other proceedings be had as 
might be necessary to enforce the payment of her 
claim. The surrogate upon this petition ordered the 
executor to ‘‘ render a settlement,” and a citation was 
issued thereon requiring him to appear and “ render 
an account.” Held, that the petition was sufficient, 
under the statute (2 R. S. 116, § 18), to give the surro- 
gate jurisdiction over the subject-matter, and having 
obtained jurisdiction of the person of the executor by 
the order and citation, he had power to proceed and 
examine into the account and to settle and adjust the 
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same, so far as to determine how much should be paid 
to the petitioner. 

Plaintiff’s testator, P., devised to his wife a life 
estate in his real property and in his personal property, 
save a certain legacy coming to him from the estate of 
a deceased relative. The widow remained in P.’s 
house after his death, enjoyed the use of the personal 
property and received $188 from the moneys of the 
estate. Held, that she was not entitled to forty days’ 
sustenance, or to $150 for household furniture. 

The executor’s accounts contained an item for a 
municipal assessment for flagging the sidewalk in front 
of the dwelling-house, and also items for insurance of 
the buildings and for putting lightning-rods thereon. 
Held, that the expense for these items should be ap- 
portioned between the tenant for life and the remain- 
der-man. 

That it is proper under a devise of a life estate, re- 
mainder to an executor in trust, for the executor to 
join with the tenant for life in insuring the buildings 
on the devised premises, and in protecting them with 
lightning-rods, and he is entitled to be allowed the 
proportion properly chargeable to the trust estate. 

A surrogate can inquire into and scrutinize an ex- 
ecutor’s account under a general objection to any and 
all the items, and is not bound by the executor’s oath 
to the account or the vouchers produced by him. 
Peck, ex’r, etc., v. Sherwood. Opinion by Folger, J. 

2. Proof of.—This case came up on an appeal from 
a judgment of the general term, affirming a decree of 
the surrogate of the county of New York admitting to 
probate the will of B. It was proved that the will was 
subscribed by the testator in the presence of both the 
attesting witnesses, that an attestation clause in due 
form, stating all the requisites to make a full and 
formal compliance with the requirements of the stat- 
ute, was then and there written by the attorney who 
drew the will. Only one of the subscribing witnesses 
was called, the other residing out of the State, his sig- 
nature was proved. The witness produced testified 
substantially, that the attorney read the will to the 
testator, who declared it te be his will; that the tes- 
tator either asked the witnesses to sign, or, upon the 
attorney asking him if they should do so, either by 
nodding his head or in words expressed such a desire, 
and that the witnesses signed in the presence of the 
testator. Held, that this evidence was sufficient to 
justify the finding that the statute had been complied 
with. Belding v. Liechardt. Opinion by Grover, J. 


———_—_ 


JUDGMENT IN AN ACTION FOR THE RECOV- 
ERY OF PERSONAL PROPERTY. 


The Supreme Court of the United States, in Boley et 
al. v. Griswold, has decided a question relative to the 
form of the judgment in an action for the recovery of 
possession of personal property. The case arose under 
the Practice Act of Montana Territory, and serves to 
illustrate section 277 of the New York Code of Pro- 
cedure. The Montana law provides, that the judgment 
in such an action may be for the possession of the prop- 
erty, or the value thereof, in case a delivery cannot be 
had, and damages for the detention. The judgment, as 
entered, recites a verdict in favor of the plaintiff for 
$3,800 damages, and the recovery was in accordance 
therewith. The claim now is, that a judgment for the 
value is erroneous, except as ap alternative upon the 
non-delivery of the property. Waite, Ch. J., who de- 
livered the opinion of the court, said: ‘‘ It is true that 





there can be no judgment for the value if there can be 
a delivery of the property, but it is not true that a 
judgment is necessarily erroneous if the alternative is 
not expressed upon its face. The court must be satis- 
fied that the delivery cannot be made before it can ad- 
judge absolutely the payment of money. But, if so 
satisfied, it may soadjudge. A special finding to that 
effect is not necessary. An absolute judgment for the 
money is equivalent to such a finding. 

“Tn one part of this record, it appears that the ver- 
dict was for the return of the property ; or, in case that 
could not be made, for $3,000, the value, and $800 dam- 
ages for the detention. The judgment was for the 
money, and the presumption is, in the absence of any 
thing in the record to the contrary, that before it was 
rendered the court had become judicially satisfied that 
the property could not be returned. In a court of 
error every presumption is in favor of the validity of 
the judgment brought under consideration. Error 
must appear affirmatively before there can be a re- 
versal. The judgment of the Supreme Court is 
affirmed.”’ 

LIABILITY OF SURETY ON BOND. 

In United States v. Boecker et al., the Supreme 
Court of the United States adjudicated an important 
question relative to the liability of sureties on a dis- 
tiller’s bond. The bond was conditioned that whereas 
Boecker ‘* now, intends * * * tobeadistiller * * * 
at the corner of Hudson street and East avenue * * * 
town of Canton, county of Baltimore,’’ Maryland; 
‘now, if the said Boecker shall in all respects faith- 
fully comply with all the provisions of law,’’ etc., etc. 
It appeared that Boecker became largely indebted to 
the United States for taxes in the distillery business 
carried on by him at the corner of Hudson and Third 
streets in the town of Canton; but that no distillery 
was carried on ‘“‘at the corner of Hudson street and 
East avenue,’’ as mentioned in the bond. The sure- 
ties were thereupon discharged. On appeal to this 
court it was argued that the locality where the distil- 
lery was intended to be placed, described in the bond, 
was immaterial, and that the sureties were liable for 
the defaults of their principal occurring where the 
distillery was in fact situated. But Swayne, J., who 
delivered the opinion of the court, said: ‘* No distil- 
lery having been carried on at the place named, the 
contract never took effect. The event to which it re- 
ferred did not occur. There could consequently be no 
liability within the letter or meaning of the contract. 
It was as if the agreement had been for the good con- 
duct of a clerk while in the service of B., and the clerk 
never entered his service, but entered into the ser- 
vice of another. Distilling begun and carried on else- 
where was no more within the obligation of the sure- 
ties than if it had been begun and carried on there or 
elsewhere by a person other than Boecker. No other 
place than that named is, under the circumstances of 
this case, within the letter, spirit, or meaning of the 
bond. The specification has no elasticity. It cannot 
be made to extend to the locality where the distillery 
here in question was placed. In Miller v. Stewart, 9 
Wheat. 703, this court said: ‘ Nothing can be clearer, 
both upon principle and authority, than the doctrine 
that the liability of a surety is not to be extended by 
implication beyond the terms of his contract. To the 
extent, and in the manner, and under the circum- 
stances pointed out in his obligation, he is bound, and 
no further. * * * It is not sufficient that he may 
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sustain no injury by a change in the contract, or that 
it may even be for his benefit. He has a right to stand 
upon the very terms of his contract, and if he does 
not assent to any variation of it and a variation is 
made, it is fatal.’ 

“To the same effect is Ludlow v. Simond, 2 Caines’ 
Cases, 1. There is no more learned and elaborate case 
upon the subject. The leading English case is Lord 
Arlington v. Merrick, 3 Saund. 400. These authorities 
are conclusive of the case before us. It is needless to 
analyze and discuss them. Others, without number, 
maintaining the same principle, might be referred to. 
Many of those most apposite to this case are cited in 
the argument of the counsel for the defendants in 
error. The rules of the common law upon this subject 
are as old as the Year Books. Theserules were doubt- 
less borrowed from the earlier Roman jurisprudence, 
known as the civil law. They obtain throughout the 
States of our Union. The adjudications everywhere 
are in substantial harmony.”’ 

Bradley, J., delivered a dissenting opinion, holding 
that the precise locality was not of the substance of the 
bond. Clifford, Davis and Strong, JJ., also dissented. 

A somewhat similar question was considered in this 
court in Clinkenbeard vy. United States, which was an 
action against principal and sureties on a distiller’s 
bond to recover the amount of a deficiency tax assessed 
upon a distillery in the month of October, 1868. The 
defendants offered to prove that for four days of the 
period for which the deficiency tax was assessed the 
distillery could not be operated because no store-keeper 
had been assigned by the government; and that for 
four other days the distillery could not be operated by 
reason of an unavoidable accident. This evidence was 
overruled. The question in this court is whether the 
defense thus offered was available. Bradley, J., who 
delivered the opinion of the court, said, that ‘‘to 
charge him (the distiller) with the capacity-tax during 
these eight days was unjust and oppressive.”” * * * 
“So far as appeared the facts set up in defense ren- 
dered the assessment clearly illegal.”’ The learned 
judge further held, that the legality of the assessment 
could be properly attacked in this collateral proceed- 
ing. In this case, also, four judges, viz.: Clifford, 
Swayne, Davis and Strong, dissented. 

—_—_¢— 
RECENT AMERICAN DECISIONS. 


ACTION. 

Legacy.— One to whom a bequest of $200 had been 
made in his father’s will—the fund to be placed in the 
hands of the executor for the use and benefit of the 
legatee as he may need it, he not to receive any more 
than was necessary for his benefit at the time—died 
before any part of his legacy had been paid him, and 
his administrator brought this action at law to recover 
the amount and interest of the estate of the executor, 
who had also given bond as testamentary trustee, and 
had commingled this money with his own personalty, 
instead of keeping it separately invested as a trust 
fund. Held, that the plaintiff was entitled to recover, 
and need not resort to proceedings in equity. Prescott 
v. Morse, 62 Me. 447. 

CONSTITUTIONAL LAW. 

Powers delegated to towns.— The statutes, assuming 
to delegate to towns the power of determining whether 
or not certain manufacturing corporations therein shall 
be exempted from taxation, are unconstitutional and 





void. Farnsworth Company v. Inhabitants of Lisbon, 
62 Me. 451. 
COURT-ROOM. 

Rental: municipal corporation.— The legislature, by 
Private Laws of 1869, ch. 230, established a court in 
Auburn, to be held “at such place as the city shall pro- 
vide.”” Upon the failure of the city to provide any 
place, the judge hired a room in which to hold the 
court. Held, that there was no implied promise, upon 
the part of the city, resulting by implication of law 
from these facts, to pay the rent of such room. Nor 
can a ratification of the hiring, or a promise to pay the 
rent, be inferred from a knowledge on the part of the 
citizens and officials of the city, of the court being held 
in the room so hired, nor from the fact that the bills 
therefor were presented to and referred in concurrence 
by both branches of the city council, and no further 
action taken thereon. French v. City of Auburn, 62 


Me. 452. 
EVIDENCE. 


Ancient records.—The plaintiff offered in evidence 
ancient books, purporting to be the records of the orig- 
inal proprietors of Pejepscot (now Topsham) for more 
than a century, now produced from the archives of the 
Maine Historical Society, and they were received 
against the defendants’ objection. Held, that they 
proved themselves, and were admissible without extra- 
neous evidence of their authenticity, or of the organi- 
zation and meetings of the proprietors, inasmuch as no 
suspicion was cast upon them, but their contents bore 
internal evidence of verity, the organization had long 
ago ceased to exist, and there is no person to represent 
it, or interested in it, and no authorized custodian of 
its records. Goodwin v. Jack, 62 Me. 414. 

EXECUTION. 

Levy, when void.—Upon a libel for divorce, a specific 
sum in lieu of alimony was decreed, to be paid in 
twenty days from the final adjournment of court; if 
not so paid, execution was then to issue “for said 
sum.’”’ The execution that issued required the officer 
to collect the amount, with interest from the day of 
final adjournment, and not from the expiration of the 
twenty days. Interest was so computed, and made 
part of the amount satisfied by a levy upon real estate. 
Held, that the levy was wholly void. Prescott v. 


Prescott, 62 Me. 428. 
HIGHWAY. 


1. Traveler: negligence.— A ditch was dug along by 
the side of a house, and extended out into the street as 
located. There was no way to go from the house to 
the privy used therewith, without either crossing the 
ditch or passing around that end of it which was in the 


street. The plaintiff, a minor, living in the house as a 
member of her father’s family, having occasion to 
visit the water-closet in the evening, attempted, while 
upon her return to the house, and having no other pur- 
pose than to reach it in the safest way, to go around 
the end of the ditch. After crossing the line of the 
street, but before reaching the wrought portion of it, 
or the end of the ditch (the night being very dark), she 
turned, stumbled, fell into the ditch, and was injured. 
Held, that she was not in the use of the street as a trav- 
eler within the meaning of the statute providing for 
the making and repair of highways. Leslie v. Lewiston, 
62 Me. 468. 

2. The ditch was dug by the father’s landlord for the 
purpose of drainage, and was suffered to remain open 
for several weeks before the accident. Held, that there 
was such negligence in the father in permitting the 
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drain to remain so long in this dangerous condition, 

and that his minor child was so affected by his negli- 

gence, as to preclude a recovery by her in this case, 

even if she were otherwise entitled to recover. Ib. 
MASTER AND SERVANT. 

1. Injury to servant by negligence of co-servant.— The 
rule that a servant, who is injured by the negligence 
or misconduct of his fellow-servant, cannot maintain 
an action against his master for such injury, is not 
altered by the fact that the servant guilty of negligence 
is a servant of superior authority, whose lawful direc- 
tions the other is bound to obey. Lawler v. Andros- 
coggin R. R. Co., 62 Me. 463. 

2. The master of men employed in dangerous occu- 
pations is bound to provide for their safety, and this 
obligation extends alike to the providing of good and 
sufficient machinery, and to the procuring skilled and 
judicious workmen by whom it is to be controlled. Ib. 

RESPONDEAT SUPERIOR. 

Liability for damages.— A railroad corporation is 
not liable for injuries to buildings in the vicinity of 
its road caused by blasting done by those who have 
contracted to grade the road, or persons in their em- 
ploy, although under the contract the corporation 
reserves the right to retain in its hands sums sufficient 
to pay all damages that are not adjusted within thirty 
days from the time they are inflicted. Tibbets v. Knox 
& Lincoln R. R. Co., 62 Me. 437. 

STATUTE OF FRAUDS. 

Money had and received: false representations.— 
Where the gist of an action for money had and re- 
ceived consists in oral representations falsely and 


fraudulently made by the defendant, concerning the 
financial character and credit of another, to the injury 
of the plaintiff, the statute of frauds may be invoked 


as a defense thereto. Hunter v. Randall, 62 Me. 423. 


TRESPASS. 


Search warrant.— A search warrant commanded the 
search for intoxicating liquors, upon “‘ certain premises 
and their appurtenances, etc., occupied by Michael 
Neagle,” etc. Then followed the description by metes 
and bounds of a block of two dwelling-houses, each 
separated from the other by a partition wall, with no 
means of communication on the inside — one occupied 
by Michal Neagle and the other by Flaherty. In tres- 
pass for ale seized in Flaherty’s house; held, that the 
warrant did not authorize the search of Flaherty’s 
house. Flaherty v. Longley, 62 Me. 420. 


—_——__—_—— 
REFERENCES IN DIVORCE CASES. 


Can a divorce case, in which an issue of fact has 
been joined, be referred upon the written consent of 
the parties? 

This question is answered in the negative in Simmons 
v. Simmons, 3 Robt. 642, upon the ground that the 
court, as the guardian of the rights of married women, 
ought not in such a case to delegate to others its power 
to hear and determine the issues. But the court is 
also, in the same sense, the guardian of the rights of 
infants. Has it ever been affirmed that a reference to 
hear and determine cannot be ordered in an action to 
which infants are parties? This was a decision at 
special term. But it is cited in the notes to the offi- 
cial edition of the new Rules of Practice, under rule 
87, and is therefore quite likely to be considered good 
authority. 








Now, it is submitted that this view is in conflict 
with sections 253 and 270 of the Code. The former reads 
as follows: ‘‘ An issue of fact, in an action for the re- 
covery of money only, or of specific real or personal 
property, or for a divorce from the marriage contract 
on the ground of adultery, must be tried by a jury, un- 
less a jury trial be waived as provided in section 266, 
ora reference be ordered as provided in sections 270 
and 271.” Section 270 is the opening section in chap- 
ter V, entitled ‘“ Trial by Referees.”” The language is 
broad and explicit: ‘‘ All or any of the issues in the 
action, whether of fact or of law, or both, may be re- 
ferred, upon the written consent of the parties.”” Cer- 
tainly, here are no words of exclusion. The word 
“action’’ seems to cover any and every civil action 
which can be commenced under the Code. 

And there have been several adjudications upon the 
point. Lincoln v. Lincoln, 6 Robt. 525, also cited in the 
notes to the rules, was a case in which issue having 
been joined, a reference was ordered to take proofs and 
report thereon to the court. This was properly held to 
be irreguar—the Code making no provision for such a 
reference in a contested case, and it was intimated that 
the reference should have been to hear and determine 
tho issues. 

In The People v. McGinnis, 1 Park. 387, the question 
was distinctly presented. The defendant had been 
convicted of perjury in testifying in an action for 
a divorce, before a referee appointed to hear and deter- 
mine the same, to the adultery of the plaintiff charged 
in the answer, and it became important to determine 
whether such a reference could be ordered under the 
Code. This was in 1851. As section 253 then stood, it 
did not contain the clause “or for a divorce,” etc. ;: 
but section 270 was then in the same words as now. 
There was a written consent signed by the defendant’s 
attorney alone, but the plaintiff's attorney accepted the 
stipulation, and the order of reference was entered 
with his assent. Strong, J., in delivering the opinion 
of the Court at General Term, says, “1 am satisfied 
that the action for a divorce was referable.’’ And with 
regard to the necessity of a written consent, he adds, 
“Tt was not necessary to a valid reference of the 
action, that the plaintiff or his attorney should sub- 
scribe the stipulation given by the attorney of the 
defendant in the action, or any writing consenting to a 
reference; it was sufficient if the plaintiff's attorney 
assented in open court to the order of reference. If the 
order was entered with his assent, it was a written 
consent of his to the reference.”’ 

To the same effect is Waterman v. Waterman, 37 
How. 36. 

1 think it may well be doubted whether a mere assent 
in open court, followed by the entry of an order, is 
such a “ written consent’’ as the Code contemplates; 
also, Whether the defect is cured by a subsequent 
appearance before the referee, and a trial without 
objection on this ground. But assuming that a stipu- 
lation is properly signed, it is difficult to appreciate the 
reasoning which denies this power to refer. 

The difficulty suggested by Judge Barbour in Sim- 
mons v. Simmons, that under section 272, the report of 
a referee upon the whole issue is to stand as the decis- 
ion of the court, and judgment may be entered thereon 
without contirmation by the court, is worthy of notice 
in this connection. The Code nowhere requires such a 
report to be submitted to the court for confirmation; 
but Rule 92 makes this necessary by providing that ‘“‘no 
judgment in an action for adivorce shall be entered 
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except upon the special direction of the court.”” There 
is apparently a conflict between this rule and section 
272, though it may be a harmless conflict. The purpose 
of the rule is of course obvious, and it will frequently 
operate to defeat collusion and fraud. 
Ww. P. C. 
Matongz, February 18, 1875. 


——__~>—____— 
LIABILITY FOR ACTS OF ANIMALS. 

The Solicitors’ Journal comments upon the recent 
case of Ellis v. Loftus Iron Co., L. R., 10 C. P. 10, and 
characterizes it as a ‘* curious illustration of the bear- 
ing which the subtleties of law may have on practical 
life.’ It appeared that the plaintiff’s mare was injured 
by the defendants’ stallion biting and kicking her 
through the wire fence separating the plaintiff’s from 
the defendants’ land. It was held that, apart from 
any question of negligence on the defendants’ part, the 
defendants were liable for the damage done to the 
mare, on the ground that there was a trespass to the 
plaintiff’s land, for which they were responsible. It 
seems to have been assumed that the unauthorized 
temporary occupation of space in the air above an- 
other’s close, without any damage to the land, is a tres- 
pass. The Journal says, that ‘the law as to this is, 
perhaps, not quite so clear as was assumed. The doc- 
trine leads to strange conclusions, e. g., take the case 
of a balloon passing over land at a height of three miles. 
The more doubtful question appears to be whether, in 
the absence of negligence or default, the owner is liable 
for the acts of his animals. We have some difficulty 
about the principle of this liability. It can hardly be 
put upon the ground of agency without an approach to 
the ludicrous; and yet, strictly, if trespass lies, it 
would seem, logically, that it must be a case of qui 
facit per alium facit per se. The animal has a will of 
its own. It is not like the case of earth piled up on 
my land, which falls, by its own weight, on to my 
neighbor’s. That may be likened toa projectile thrown, 
by my direct act, on to my neighbor’s land. But, as- 
suming that there was, in this case, a trespass to land, 
we find consequences likely to arise from the decision 
that seem to be scarcely reconcilable with the ordin- 
ary rule of law as to animals. If my dog, roving about 
on my ground, bite another, I am only liable if there 
be evidence of the scienter; but suppose my dog strays 
off my ground on to my neighbor’s, and bites my 
neighbor there, how then? Wherein does this case 
differ from the case of a horse kicking through a fence? 
It may, perhaps, be urged on the authorities that the 
case of a dog is peculiar; the dog is a wandering ani- 
mal, which is not usually so far under restraint as to 
be capable of being prevented from going on to a neigh- 
bor’s land. Some authorities, we believe, point to this 
conclusion. If so, his being on my neighbor’s land 
wvuuld not be a trespass, and so the point would not 
arise. The case of an ox would, perhaps, be a better 
illustration. 

“The point the judges do not seem very fully to have 
considered, possibly because they thought themselves 
concluded by authority, is that which the county court 
judge, whose decision was appealed against, seems to 
have had in his mind when he found that the damage 
was too remote. Where is the connection between the 
trespass to the land and damage to the mare? The 
former was per se atriviality ; the latter was the serious 
question. It may be put thus: The plaintiff, by his 
mare, rightfully occupied a certain portion of space in 





which he had a right of property. The defendant, by 
the heels of his horse, seeking to occupy the same por- 
tion of space, caused mischief to the mare: argal the 
plaintiff may recover. The same reasoning, however, 
would apply to the dog case we have suggested. My 
neighbor’s leg or body rightfully occupying a certain 
portion of space in which my neighbor has a right of 
property, [, by my dog’s teeth or my ox’s horn, en- 
deavor violently to occupy the same, whence results 
injury to my neighbor’s leg or body. We are doubtful 
whether, in the absence of a scienter, the neighbor 
could, in such a case, recover the damages thus caused. 
Then, again, this difficulty occurs: Suppose a man, 
knowing that there is a kicking-horse on the other side 
of the fence, stands close to the fence, on his own 
ground, teasing the horse by gestures or sounds; if the 
horse lashes out through the fence and damages the 
man, surely the owner of the horse is not liable. But 
if the true reason of liability, in such a case, depends 
on trespass, apparently, questions of contributory neg- 
ligence cannot come in.”’ 

The Journal concludes its remarks with the sugges- 
tion, that ‘‘to the spontaneous acts of animals the 
legal elements of trespass quare clausum fregit are 
wholly wanting, and that all actions for such acts are 
actions on the case, 1. e., where there is negligence or 
non-performance of an absolute duty imposed by the 
law.” 

NEGOTIABLE PAPER—BONA FIDE PUR- 

CHASER. 


SUPREME COURT OF PENNSYLVANIA. 


MOOREHEAD v. GILMORE. 
82 Legal Intelligencer, 30. 


1. A person purchasing negotiable paper from a bill broker 
is not affected with whatever knowledge the broker 
may have of the paper. 

2. The purchaser of a note made by A, Feit oe ay A and in- 
dorsed by A, in the name of a firmin which he was a 
partner, is not affected with notice that the note was 
given for A’s individual indebtedness; he can recover 
against the firm. 


Error to District Court of Allegheny. 


SHARSWOOD, J. Threeerrors are assigned, but they 
are all resolvable into one question. Was there any 
thing upon the face of the note in suit or the circum- 
stances under which it was discounted, to give notice 
to the plaintiff below that the indorsement of the firm 
name of Moorehead, Adams & Co. was without author- 
iny? Itis not disputed thatif it had been offered by 
Whitten & Co., that circumstance, of itself, would have 
been notice that Moorehead, Adams & Co. were merely 
accommodation indorsers, and sufficient to have put 
the plaintiff upon inquiry. Hence, an attempt was 
made to fix upon Patterson, the bill broker, from whom 
the plaintiff received it, the character of his agent, and 
that he was to be affected with whatever knowledge 
the agent possessed. But this position cannot be sus- 
tained, and was but faintly urged in the argument. 
Patterson was clearly the agent of Whitten & Co., to 
sell, not of Gilmore to buy. Though Gilmore knew he 
was a broker he was not bound to ask by whom he was 
employed. Norif he had would Patterson have been 
bound to inform him. Bill brokers are a very import- 
ant class of persons in commerce, and their usefulness 
and business would be entirely destroyed if it was to 
be held that persons purchasing negotiable paper from 
them are affected with whatever knowledge they may 
have of the character of the paper which they offer in 
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the market for discount. It comes back then to the 
simple question, was there any thing upon the face of 
the paper as offered to put the plaintiff upon inquiry? 
It is admitted that the circumstance of the indorse- 
ment being in the handwriting of Adams, the maker 
of the note, of itself is nothing. Miller v. The Consolida- 
tion Bank, 12 Wright, 514. It has been earnestly con- 
tended, however, that this case is to be distinguished 
from that as wellas Thomson v. Negley, 1 Casey, 297 ; 
Haldeman v. The Bank of Middletown, 4 id. 440, and 
Sedgwick v. Lewis, 20 P. F. 8S. 217, in this, that the 
note in suit was on its facea note given for the private 
debt of Adams, and the indorsement in his handwrit- 
ing was prima facie the unauthorized use of the firm 
name by him to guarantee his private debt. In these 
cases it did not appear on the face of the note to have 
been given for the individual debt of one of the part- 
ners. The firm appeared as the principal debtors, the 
makers of the note, and therefore it was given for a 
firm debt. But is not this to set upa distinction with- 
out a difference. Each partner in a commercial firm 
has as much right to raise money for the use of the firm 
by the indorsement of negotiable paper as to do so by 
means of paper originally issued. This is the precise 
point ruled in Miller v. The Consolidation Bank. There 
@ person who was a member of two firms drew a note 
in the name of the one firm and indorsed it in the name 
of the other. It was known to the bank who dis- 
counted the note that the handwriting of both signa- 
tures were the same. The note was by Miller & Persch 
to their own order, indorsed Miller & Persch, and 
Persch & Steel, and they were all in the handwriting 
of Persch. Saysthe present Chief Justice: ‘‘ Having 
in each the powers of a partner presumptively as to 
the public and acting in that apparent right, it is no 
ground of suspicion that his indorsement of the name 
of one firm is in bad faith to the others as makers of 
the note.”’ The publicare not affected with the private 
restrictions upon the powers of each partner. 

The stress of the argument on the part of the plain- 
tiff in error has been that an indorsement of negotiable 
paper is nothing more than a guarantee that it will be 
paid at maturity. It is true that it is a conditional en- 
gagement that if the proper steps are taken to fix upon 
him the liability the indorser will pay. But it is some- 
thing more. It isan assignment or sale; or rather the 
evidence of it. So it is described in pleading. Hence, 
looking at the face of this note, it was paper which had 
come to the hands of Moorehead, Adams & Co., by in- 
dorsement or assignment of Whitten & Co. ; that it was 
originally given by Calvin Adams to Whitten & Co., for 
his individual debt, was an immaterial circumstance. 
Moorehead, Adams & Co. received it with the indorse- 
ment of Whitten & Co., indorsed it in blank, that is, as- 
signed it to the bearer, and the presumption certainly is, 
that this was in the ordinary course of business. For all 
that Gilmore knew to the contrary, it might have gone 
through twenty hands of persons who did not choose 
to indorse it. Now the fact that the law attaches to 
this indorsement a contingent responsibility does not 
change its character. The note did not show on its 
face to a stranger a mere guarantee by Moorehead, 
Adams & Co., of the individual debt of Calvin Adams, 
but a negotiation by them in the usual course of busi- 
ness of a note held by them by assignment or indorse- 
ment from Whitten & Co., or some intermediate holder. 
The latest decisions, both in England and this country, 
have set strongly in favor of the principle, that nothing 
but clear evidence of knowledge or notice, fraud or 








mala fides, can impeach the prima facie title of a holder 
of negotiable paper taken before maturity: Goodman 
v. Karny, 4 Adol. & Ellis, 570; Goodman v. Simonds, 20 
How. 345; Phelan v. Moss, 17 P. F. Smith, 50. It 
is of the utmost importance to the commerce of the 
country, that it should be sternly adhered to, however 
hard may be its operation in particular cases. 
Judgment affirmed. 


—\!—_+—___——- 


NAVIGATION OF RIVERS AS AFFECTED BY 
BRIDGES. 


The case of The Steamboat Mollie Mohler et al. v. 
Home Ins. Co. of New York, decided in the United 
States Supreme Court, considers the navigation of 
rivers as affected by bridges. The case arose out of the 
wrecking of a barge by collision with a bridge pier, 
just above the city of St. Paul, on the Mississippi river. 
The main question was whether the officers of the 
steamer to which the barge was attached were negli- 
gent. Upon this point Davis, J., who delivered the 
opinion of the court, made the following general re- 
marks: “The officers of steamers plying the western 
waters must be held to the full measure of responsi- 
bility in navigating streams where bridges are built 
across them. These bridges, supported by piers, of 
necessity increase the dangers of navigation, and river 
men, instead of recognizing them as lawful structures 
built in the interests of commerce, seem to regard 
them as obstructions to it, and apparently act on the 
belief that frequent accidents will cause their removal. 
There is no foundation for this belief. Instead of the 
present bridges being abandoned, more will be con- 
structed. The changed condition of the country, pro- 
duced by the building of railroads, has caused the 
great inland waters to be spanned by bridges. These 
bridges are, to a certain extent, impediments in the 
way of navigation, but railways are highways of com- 
merce as well as rivers, and would fail of accomplish- 
ing one of the main objects for which they were 
created — the rapid transit of persons and property — 
if rivers could not be bridged. It is the interest as 
well as the duty of all persons engaged in business on 
the water routes of trausportation to conform to this 
necessity of commerce. If they do this and recog- 
nize railroad bridges as an accomplished fact in the 
history of the country, there will be less loss of life 
and property, and fewer complaints of the difficulties 


/ of navigation at the places where these bridges are 


built. If they pursue a different and contrary course, 

it rests with the courts of the country, in every proper 

case, to remind them of their legal responsibility.” 
——__—__—. 


DEMANDS WHEN NOT PAYABLE IN COIN— 
THE LEGAL TENDER ACT. 


The bearing of the legal tender act of 1862 upon con- 
tracts made before its passage was recently considered 
in the United States Supreme Court. The case was 
State of Maryland v. Baltimore & Ohio R. R. Co., and 
the contract in question was founded on tlie acts of the 
Maryland legislature of June 4, 1836, and April 5, 1839. 
By accepting the propositions of the State made in the 
first of these acts, the railroad company undertook to 
guarantee to the State, after the expiration of three 
years from the payment of each of the installments of 
the stock subscribed by the State, the payment from 
that time, out of the profits of the work, of six per 
centum per annum, payable semi-annually, on the 
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amount of money which should be paid to the company | but the plaintiff is entitled to judgment. In Leonard 


under and by virtue of the act, until the clear annual 
profits of the railroad should be more than sufficient to 
discharge the interest which it should be liable so to 
pay to the State, and should be adequate to a dividend 
of six per cent per annum among its stockholders, and 
thereafter that the State should, in reference to the 
stock so subscribed for, and on so much thereof as 
the State might hold, be entitled to have and receive a 
perpetual dividend of six per centum per annum out of 
the profits of the work as declared from time to time 
and no more. Strong, J., who delivered the opinion, 
said: ‘* When the contract was made, payment in coin 
was the only mode of payment recognized by law, and 
doubtless in this case, as in all other cases of promises 
to pay money made at that time, the expectation of 
the parties was that the debt would be discharged in 
coin. So natural was this expectation that it was very 
rarely thought necessary to provide against the contin- 
gency of adebt’s becoming payable with any thing else 
than coin. But in 1862 an act of Congress, held consti- 
tutional in the cases of Knox v. Lee and Parker v. Davis, 
12 Wall., made United States treasury notes a legal 
tender for the payment of debts, with some exceptions 
mentioned in the act, of which the debt claimed by the 
State of Maryland is not one. Since that time there has 
been two kinds of money, or representatives of value, 
with which debts may be paid: coin and legal-tender 
notes. An ordinary debtor is at liberty to pay his debts 
with either. This is the general rule. But it has been 
ruled by this court that he can pay his debts with legal 
tender notes only when his contract does not specify 
that payment shall be made with coin. A contracting 
party may not only have promised to pay, he may have 
defined the medium of payment. He may have under- 
taken to discharge his obligation by payment in gold or 
silver, and, when he has, he will be held to his contract 
as specially made. Trebilcock v. Wilson, 12 Wall. 687; 
Bronson v. Rodes, 7 id. 229.”’ 

It was contended that although the contract in ques- 
tion contained no express undertaking to pay in coin, 
yet that the language used implied such an undertak- 
ing. The judge goes into an examination of the 
language of the contract and the surrounding circum- 
stances, and comes to the conclusion that the contract 
between the parties exhibited no ground for an impli- 
cation that the company assumed to pay its debts to 
the State in gold. 

BOOK NOTICE. 


Cece’ and determined in the Supreme Judicial Court 
¢: a, John Lathrop, Yee Vel. CXV. 
ston: H. O. Houghton & Co. 


The present vulume of te is the first 
prepared by the new reporter, Mr. Lathrop. The same 
style has been preserved which characterized the 
preceding reports; and judging from the work 
before us, there is to be no variation in the merit of 
the reporting. We have often expressed our high 
opinion of the ability displayed in the Massachusetts 
reports, and we have no occasion to change our mind. 
Among the more important decisions in this volume 
we notice Zimmer v. Schlechauf, p. 52, holding that in 
an action of tort to recover damages for slander and 
malicious prosecution, if the defendant, after verdict 
against him and before judgment, is adjudicated a 
bankrupt under the national bankrupt act, such a 
claim is not provable against his estate under section 
19 of the act, and he is not entitled to a continuance 
of the action to await the proceedings in bankruptcy, 





and wife v. Storer, p. 86, it was held that the owner of 
a building with a roof so constructed that snow and 
ice collecting on it from natural causes will naturally 
and probably fall into the adjoining highway, is not 
liable to a person injured by such a fall upon him, 
while traveling upon the highway with due care, the 
entire building being in the charge of a tenant, who 
had covenanted to make ‘all needful repairs, both in- 
ternal and external.’’ This case differs from Shipley 
v. Fifty Associates, 101 Mass. 251; 106 id. 194, where 
the roof was not in the control of the occupants of 
the building, but of the owners, who were, therefore, 
held responsible. Pierce v. Kittredge, p. 374, reiterates 
the doctrine that an oral acceptance of a bill of ex- 
change is binding upon the acceptor. In Hoadley v. 
Northern Transportation Company, p. 304, it was held 
that acommon carrier who negligently delays to send 
forward goods delivered to him for transportation, ia 
not liable for an injury to the goods by a peril ex- 
cepted in the contract of carriage, happening without 
his fault, while the goods are in his custody at the 
place where they were delivered to him, although the 
goods would not have been exposed to the peril but 
for such delay. There are many other cases of great 
value, and the volume is of more than usual general 
interest. 


COURT OF APPEALS DECISIONS. 


The following decisions were handed down in the 
New York Court of Appeals, on Tuesday, February 23, 
1875: Judgment affirmed, with costs — Duncan v. Ber- 
lin; The People, etc., v. Chalmers; Cone v. The Nia- 
gara Fire Insurance Company; [n the Matter of Wil- 
liam Branta; Gould v. Allison; Allerd v. Figuera; 
Farrar v. The Phoenix Insurance Company; The Wa- 
verly Paper Mills v. Bristol; Poor v. Bowen; Holmes 
v. Hart; Bridgford v. Crocker.—— Judgment reversed 
and new trial granted, costs to abide event —Smith v. 
Smith; O’Reilly v. Guardian Mutual Life Insurance 
Company of New York.—— Order of general term re- 
versed and judgment on report of referee affirmed, 
with costs — Copeland v. Page.—— Motion for re-argu- 
ment denied, with $10 costs—The Ontario Bank v. 
The New Jersey Steamboat Company.—~ Motion to 
dismiss appeal granted, without costs—Krekeler v. 
Ritter. 

NOTES. 

In the death (on January 29, 1875) of Edward B. 
Sugden, Lord St. Leonards, the English profession has 
lost a jurist who, although past the period of his ac- 
tive usefulness, stood at the very head of the profes- 
sion in respect to legal culture and ability. To Ameri- 
cans he is known by his masterly works on ‘‘ Powers ”’ 
and ‘“‘ Vendors and Purchasers.” The first-mentioned 
work was the author’s favorite, and justly merited 
Kent’s eulogium, that it was the best book on that 
abstruse title in law. 1 Com. 513. The work on 
‘““Vendors and Purchasers’? had a curious history. 
When it was first projected law treatises were few in 
number, and the universal opinion was that the book 
would be a failure. Nevertheless Sugden concluded 
to publish it, although not without misgivings. The 
book reached a second edition in a year, and was the 
foundation of its author’s subsequent success. The 
work is now in its fourteenth edition; and up to the 
time of his death, which occurred at the age of ninety- 
four, the author continued to prepare additions and 
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alterations for his works. Notwithstanding Lord St. 
Leonards’ arduous duties as law-lord and author, he 
found time to devote to his two chief amusements, 
which are said to have been farming and the collection 
of china. 

The Solicitors’ Journal says, that ‘‘ As a law reformer 
Lord St. Leonards was earnest and energetic within 
somewhat narrow limits. He never varied from the 
doctrine avowed in his maiden speech in the house of 
commons on Brougham’s motion for a commission to 
inquire into the abuses in the administration of the 
law —that while no one was more anxious than him- 
self to see abuses ‘ effectually repaired, he looked with 
alarm on the disposition which he saw beginning to 
prevail of attempting rash innovations, and striking, 
under a vain hope of amendment, at the root of that 
system under which the country had flourished for 
ages.’ His view was that nearly every new law costs 
the country a great price before it receives its true 
construction, wherefore it is better to patch the old 
garment than order a new one. This opinion is re- 
peated in the preface to the last edition of his ‘ Powers,’ 
and his well-known and useful measures are exempli- 
fications of it. Perhaps an exception to this remark 
ought So be made in favor of his curious proposal, 
actually embodied in a bill introduced into commons 
and read a second time, to improve the house of lords 
as a court of appeal by appointing two judges, to be 
called lords assistant, to sit with the chancellor and 
act as judges during the hearing of a cause, and openly 
deliver their judgments; but unless they happened to 
be peers they were not to have any vote in the decis- 
ion of the cases they heard. It would be quite un- 
necessary for us to go in detail through the list of 
amendments of the law for which the conveyancer has 
to thank Lord St. Leonards. He, above all men, knew 
where the shoe pinched, and what would be the appro- 
priate remedy.”’ 

Ralph Waldo Emerson, in his recent lecture on Elo- 
quence, said of Mr. Charles Austin, whose death we 
recently noticed, that in 1848 he received £30,000 a 
year for services rendered railroad companies. This 
was the year after the great railroad year when his 
income was said to be “something fabulous,” and 
when he spent some of the busiest days of the session 
in Hyde Park, in order, as he said, to ‘* do equal justice 
to all his clients.""———The joint committee of Benchers 
of the four Inns of Court some time ago appointed to 
consider the subject of Lord Selborne’s two bills, 
which were brought into parliament on July 10, 1874, 
have unanimously come to the following conclusion : 
“That this committee disapprove of Lord Selborne’s 
bill forestablishing a general school of law, and especi- 
ally of the provision contained in it whereby students 
for the bar and the articled clerks of solicitors shall be 
under one joint system, and are of opinion that the 
legal education of students for the bar should continue 
to be under the control of their own branch of the 
profession.” 

The bill intended to facilitate the work of the Su- 
preme Court of the United States by restricting ap- 
peals, has been signed by the president .—— At a meet- 
ing of the Law Amendment Society, held on Monday 
evening at its rooms, Adam street, Adelphi, London, 
under the presidency of Mr. Frederick Hill, a paper 
was read on “The Punishment of the Lash.’’ Mr. 





Justice Keating had been requested to occupy the 
chair; but in a letter, regretting his inability to be 
present, he said: “‘'The opinion I have formed, after 
a very long experience, is that the proposed extension 
of the punishment of the lash is a mistake; that it is 
not calculated to effect any of the legitimate objects 
of punishment, but is calculated rather to create a 
criminal class more desperate even than any now ex- 
isting.”.—— Mr. Justice Archibald has been transferred 
from the court of queen’s bench, England, to the com- 
mon pleas to fill the vacancy caused by the resignation 
of Mr. Justice Keating; and Mr. Field, Q. C., has 
been elevated to the queen’s bench. 


The Supreme Judical Court of Maine has granted 487 
divorces during the present year.—— Mr. Chief Justice 
Waite has presented to the Yale College Law School 
(his alma mater) an admirable portrait of ex-president 
Woolsey.—— Hon. Thomas M. Cooley, of Michigan, has 
accepted an invitation to deliver an address before the 
lowa State Bar Association, to be held at Des Moines, 
in May next.— Henry B. Tompkins, well known to 
the readers of the Southern Law Review for his valua- 
ble contributions to that publication, has been elected 
judge of the superior court for the eastern judicial 
circuit of Georgia.—— Judge Neilson is said to satisfy 
the Baconian test, that judges ought to be more learned 
than witty; more reverend than plausible; more ad- 
vised than confident; and that, above all things, in- 
tegrity is their portion and proper virtue. —— Messrs. 
Baker, Voorhis & Company have in preparation, by 
Judge W. H. Burroughs, of Norfolk, Va., a treatise 
on Taxation. Judge Burroughs has the reputation, we 
believe, of being an able jurist. 


The legislature of Minnesota has chosen Hon. S. G. B. 
MeMillan, chief justice of the Supreme Court of that 
State, U.S. Senator in place of Senator Ramsey. He is 
a republican, but has for many years been on the bench, 
and has taken no active part in politics——A New York 
correspondent of the Boston Journal states, that ‘‘a 
company has been formed to do for the law what the 
telegraph does for brokers and bankers. A machine is to 
be put into every law office in the city, and every thing 
transpiring in the courts is to be transmitted, as the 
sale of stocks is sent to all the hotels and financial in- 
stitutions of the city. A lawyer will not have to run 
to court to know what cases are on trial, what judg- 
ments are rendered, or what legal transaction takes 
place in the courts. A bureau is to be established in 
the court-house, and every department of jurispru- 
dence is to be represented therein. Every thing trans- 
acted will go over the wires as stocks nowdo. The 
arrangement will include all that is done in the sheriff's 
office; every judgment and levy; every mortgage and 
attachment; every case tried, from the justices’ court 
up to the supreme; with every verdict and every dis- 
agreement. The putting up of the instrument is to 
cost about $250 each. If the plan is carried out, it will 
make an entire revolution in the office practice of law 
in the city.”.——The Scottish Journal of Jurisprudence, 
for February, contains articles entitled ‘* Notes on the 
Actio Injuriarum and the Scottish Law of Defama- 
tion;” “* Judicial Statistics, 1873, Local Courts;’’ “On 
the Contract of Domestic Service;” ‘* Implied Con- 
tracts for Services;”’ ‘‘ Notes on the Inner House.” 
It has a review of Spen’s Jurisdiction and Punishments 
of Summary Criminal Courts, and some notes of cases. 
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CURRENT TOPICS. 

The Marine Court of New York, in Palmeter v. 
Wagner, considered the liability of a sleeping car 
company for loss by theft of a portion of the per- 
sonal baggage of a passenger who was asleep in one 
of the company’s sleeping cars. The judge who 
delivered the opinion said that the company 
were not insurers, innkeepers nor transporters. In 
the ordinary railway car a passenger may sleep, but 
it is at his own risk that he does so; he is the cus- 
todian of the property retained in his possession and 
he must look out for it. But when he gets into a 
sleeping car, and pays for sleeping, the passenger 
is not expected to keep awake, to take care of him- 
self and his property. The company had a con- 
ductor and a porter to watch during the night, and 
they were bound to use due diligence in keeping 
away disturbers. Sleeping car companies undertake 
to do that which the railroad companies find it in- 
judicious to attempt. The judge further said that 
the question was one of great importance, and that 
he based his decision solely on the ground that the 
sleeping car company are not insurers, but are, by 
reasonable watch, to protect a passenger in his per- 
son, and his property about his person, during sleep. 


The English Home Secretary has issued a circular 
proposing the following inquiries: 1. Is the penal 
law against crimes of brutal violence as distinguished 
from trifling crimes on the one hand, and indecent 
assaults on the other sufficiently stringent, and if 
not, in what way should it be amended? * * * 
4. Should flogging be authorized for other kinds of 
violence than those now provided by law? 5. Has 
flogging been efficacious in putting down the offenses 
for which it is now authorized as a punishment by 
law? To the first of the questions the Lord Chief 
Justice of the Queen’s Bench, the Chief Baron, two 
judges and three barons reply that the present law 
is not sufficiently stringent; but the Lord Chief 
Justice of the Common Pleas, four judges and one 
baron think that the present law is stringent enough. 
There was also a disagreement among the judges as 
to the efficacy of punishment by flogging. Chief 
Justice Cockburn was of the opinion that flogging 
had been found efficacious, and that it may well be 
authorized for violence in cases of brutal assault, 
where, from the nature of the assault, it appears that 
bodily injury was intended, and such injury actually 
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resulted. This is on the principle, we suppose, that 
brute force should be met by brute force. On the 
other hand, Justice Keating was opposed to this 
punishment and pronounces it simply retaliatory. 
He also declares it to be unequal in application; the 
number of lashes that would exhaust one man would 
be taken by another with comparative indifference. 
Yet the judge who passes sentence has no means of 
discriminating. Justice Keating thinks that flog- 
ging is neither reformatory nor deterrent, an opinion 
in which the majority in this country concur. 


Recorder Hackett has disposed of the contempt 
case against Mr. Bergh, for sending a reproving let- 
ter to the grand jury. The recorder’said that it is 
clearly contempt of court at common law for a wit- 
ness or by-stander to communicate with the grand 
jury without its request; but to be a contempt under 
the New York statutes, the communication must 
savor of the degree of contemptuous behavior com- 
mitted during the sitting of the court and directly 
tending to impair due respect. The term ‘‘beha- 
vior” may cover the writing and delivery to the 
grand jury of a contemptuous and insulting letter. 
But Mr. Bergh showed that he is, for the purposes 
of his society, both a deputy Attorney-general and 
an assistant District-attorney by written appoint- 
ments from Messrs. Pratt and Phelps. He also 
made affidavit that he believed that he was only doing 
his duty, and that he was acting in accordance with 
his authority. The recorder thought Mr. Bergh’s ex- 
planation was consistent with his innocence; but he 
remarked that the representative of the Attorney-gen- 
eral and the District-attorney owed it to those gentle- 
men, if not to himself, to infuse into his oral or writ- 
ten intercourse with grand juries, rather the swaviter 
in modo than the fortiter in re. 


The Supreme Court ‘‘ Reporter’s Bill” was passed 
in the Senate, on Tuesday, after having been 
amended by the Senate Judiciary Committee so as 
to provide for a meeting of the judges to make the 
appointment in Albany on the last Wednesday in 
May. This amendment, although strenuously op- 
posed by the ‘‘ official” reporter, was adopted by the 
unanimous vote of the Judiciary Committee. A 
similar amendment was made by the Judiciary Com- 
mittee of the Assembly some weeks ago, but the 
friends of the ‘‘ official” reporter succeeded in get- 
ting it sent back to the committee, where it now lies. 
There is a disposition manifested in some quarters to 
kill the bill unless it can go through in a certain 
form, and it is a question whether private interests 
or public needs will triumph. The amendments 
were made by the committees from no question as to 
the fairness of Mr. Justice Davis, but simply from 
an opinion that it would be better to designate the 
time and place of meeting. Another ‘‘ Reporter's 
Bill” was introduced last week to ‘‘ simplify report- 
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ing in this State.” The modus operandi proposed is 
to turn over the whole matter of reporting, in all 
the courts toa ‘‘ council of law reporting ” composed 
of, beside the Chief Judge of the Court of Appeals 
and the Attorney-General, the following gentlemen: 
Messrs. Joseph S. Bosworth, James Emott, Mont- 
gomery H. Throop, William M. Evarts, Clifford A. 
Hand, and Lewis L. Delafield. 


It is a matter of general comment, among the 
newspapers, that Mr. Tracy’s opening address in the 
Tilton-Beecher case was a written document and was 
read to the jury from the manuscript. This is re- 
garded as an innovation and an evidence that for- 
ensic oratory is on the decline; and it is said that 
speakers now address themselves, not to those who 
are present and hear but to those who are absent 
and read. Even arguments on questions of law, 
though they may be decided by judges in court, are 
read and the judgments thereon reviewed in the 
homes of the people. Our contemporaries say that 
it was a consciousness of this that led Mr. Tracy to 
write out in full his four days’ opening address and 
to read it tothe jury, and that he expected to appear 
to better advantage before the vast multitude who 
are sure to read what he had to say. But this was 
not the practice of the great masters of forensic elo- 
quence whose aim was to convince the jury and not 
the public; and although they may have written 
their addresses in the office, they delivered them, 
without extended manuscript, in court. It will, 
probably, be some time before Mr. Tracy’s example 
will be generally followed by the profession. 


A bill has been introduced into the Senate, pro- 
viding for the increase of the commission to revise 
the statutes of this State from three members to five. 
There can be no weighty objection against this 
measure, and there are many reasons why it should 
become a law and carried into effect. The revision 
has progressed very slowly so far; and the rate of 
revision must so continue even with a complement 
of three revisers at work constantly. We believe 
Mr. Throop has estimated that with only three com- 
missioners the revision cannot be completed in less 
than four years from the present. Five commission- 
ers could materially lessen this time; and the work 
is of such a character that five could be employed 
as wellas three. An increase of the commission 
would also be accompanied by a corresponding 
variety of suggestion, and would add to the value 
of the consultations of the commission. Notwith- 
standing these considerations the Judiciary Com- 
mittee reported adversely to the bill, and the report, 
after some opposition, was adopted. In this con- 
nection we may mention that the appointment of 
Messrs, Caverno and Johnson commissioners in place 
of Messrs. Stebbins and Werner, resigned, has been 
confirmed by the Senate. 





The speech of Mr. Poland, in the House of Repre- 
sentatives on the tariff bill, describes the manner in 
which the work of revising the United States Stat- 
utes was executed, particularly in reference to the 
tariff laws. Mr. Poland states that the tariff part 
was done by Mr. Abbott of New York ‘‘a man 
specially eminent for his knowledge of the statutes 
of the United States, having made a digest of them 
years ago, besides being the author of other legal 
works.” When the revision came before congress, it 
was referred to the committee which had charge of 
the subject. Mr. Poland was finally assigned for an 
examination of the tariff part; an occasional error 
and several omissions were found, but very little 
change was made from the work as prepared by the 
commissioners of revision. In speaking of the re- 
vision as a whole, Mr. Poland said, that in his 
judgment, not only the bench and bar of the country 
but the whole people owe a debt of gratitude to the 
gentlemen who made the revision, for placing the 
laws of the nation not only within reach but within 
reason. 


Nevertheless the Treasury Department claims to 
have discovered a mare’s nest in the revision of no 
ordinary magnitude. The Secretary of the Treasury, 
some time ago, directed a ‘‘competent person,” in 
his department, to make a careful examination of 
the codification, with special reference to the Treasury 
Department. Said ‘‘competent person” reported 
‘*between two hundred and three hundred errors 
and changes some of them of striking importance.” 
Thereupon the Secretary ‘‘sent an official communi- 
cation to Judge Poland and Mr. Conkling, sixty 
fools-cap pages long, calling attention to this im- 
portant subject; but,” adds the report, from which 
we copy, ‘‘they have done nothing.” They will, 
very likely, read the communication during the 
summer and may possibly find the report true; but 
we hope that the government will not, on the doubt- 
ful authority of a ‘‘competent person,” suspend its 
efforts toward publishing the revision. 


The report of a select committee of the House 
of Representatives has been made in reference 
to the arrest of Mr. Whitelaw Reid, editor of 
the New York Tribune, at the suit of Mr. A. R. 
Shepperd. Mr. Reid being in Washington in attend- 
ance, as a witnessin the Pacific Mail investigation, 
at the time of the arrest, it was contended that the 
arrest was illegal. The matter of privilege from 
arrest is one of the most interesting and important 
questions in the law; and the committee, evidently, 
thought that this privilege should be strictly main- 
tained ; for they have decided that a witness brought 
into the district by a superior power should not be 
regarded as within it for any other purpose than that 
of giving testimony, and that he should not have 
his condition changed to his prejudice on that 
account. 
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The Senate Judiciary Committee has reported 
favorably the bill relating to the compensation of 
Supreme Court justices. It provides that after the 
ist day of January, 1875, ten dollars a day shall be 
paid to every justice for each and every day in 
which he shall be engaged in holding any court out 
of the district in which he was elected, which shall 
not have been assigned to him in the appointment 
of terms. The Assembly Judiciary Committee report- 
ed favorably Mr. Hammond’s bill in relation to 
general terms of the Supreme Court. The bill pro- 
vides that the terms shall be held at such times and 
places as the justices may appoint; that the 
first appointment shall be made on or before 
the 15th of December, 1875, and thereafter every 
two years, ‘‘provided that said justices or a 
majority of them may at any time change the 
appointment of the time and place for holding the 
general term of said Supreme Court, in the sixth 
judicial department made by them on the 13th of 
November, 1874.” 

—_——_..__————— 


NOTES OF CASES. 


In Foulke v. Stockdale, 9 West. Jur. 84, the Supreme 
Court of Iowa held, that where parties in arranging 
the boundary between adjoining tracts of land called 
in referees, who fixed the line by monuments, and 
the land owners executed deeds incorrectly describ- 
ing the line, but assented to it as fixed by the 
referees, and one of them built a fence thereon and 
occupied the land, claiming the fence to be the 
boundary line for more than ten years, his posses- 
sion beyond the line described in the deed would be 
protected by the statute of limitations in an action 
by the grantee of the other party. In Burdick v. 
Hivley, 23 Towa, 511, it was held that an agreement 
between the owners of land as to the boundary line 
of adjoining tracts, though it did not correspond 
with the line established by the survey and recog- 
nized in the deeds, followed by possession and claim 
of title corresponding therewith, entitles the pos- 
sessor to the protection of the statute of limitations. 
See also Dudley v. Elkins, 39 N. H. 78; Huntington 
v. Whaley, 29 Conn. 391; Spaulding v. Warren, 25 
Vt. 316; Blair v. Smith, 16 Mo. 273. 


In Bedee v. The People, Chicago Legal News, 
180, the Supreme Court of Illinois held, that where 
a prisoner has been indicted and found guilty by 
the verdict of a jury, if the judgment has been 
arrested on his motion, he has not been legally in 
jeopardy and cannot plead the conviction in bar to a 
subsequent indictment. Gerard v. The People, 3 
Scam. 362, was cited to sustain this point. Bishop 
in his Criminal Law, § 1000, thus lays down the rule: 
‘When the indictment is good, and the court 
erronevusly supposing it not good arrests judgment 
on the defendant’s application —here, in those States 





in which the prosecutor may have this judgment of 
arrest reversed for the error, he cannot maintain a 
new indictment; because, notwithstanding what has 
been done, the prisoner is still in jeopardy under the 
old indictment, which may practically be revived 
on the reversal of the judgment of arrest. The State 
v. Norvill, 2 Yerg. 24. But in localities where the 
erroneous judgment of arrest cannot be afterward 
called in question, the prisoner’s jeopardy has 
ceased, at his own request, and for his own benefit, 
therefore he may be proceeded against anew.” 
People v. Casborus, 13 Johns. 351; Gerard v. People, 


supra. 


In Seeger v. Petit, 1 Weekly Not. Cas. 226, the 
Supreme Court of Pennsylvania considered a ques- 
tion in the law of fixtures. The defendant rented 
premises for the purpose of carrying on the business 
of selling drugs and dyes for manufacturers. He 
put in gas-fixtures, platform scales, railings, a coal- 
bin, shelves and a staircase; and the question arose 
whether they were fixtures. The judge charged 
that if they were affixed to the freehold in a perma- 
nent manner they could not be removed as fixtures. 
But the court, on error brought, said: ‘‘The 
test of physical annexation was overturned in 
Vorhees v. Trueman, 2 W. & S&S. 116; Pyle 
v. Pennock, 2 W. & 8. 390; and other cases 
cited in Hill v. Sewald, 3 Sm. 272. The true rule 
was the intention toannex. The jury were instructed 
in substance that the test was physical annexation. 
In this there was error.” In Hanrahan v. O Reilly, 
102 Mass. 201, it was held that bowling alleys erect- 
ed by a tenant for the purposes of profit in a room 
which the landlord let for hall purposes were trade- 
fixtures which the tenant might remove, although 
they were nailed to the floor, and although the draw- 
ing of the nails would injure the building. And 
Brown in his Law of Fixtures, § 67, says that 
in the late cases there is a clear alteration in the 
point of view from which fixtures are regarded, an 
alteration which amounts to an entire inversion of 
the ancient point of view. 





In Ashlin v. Lee, 31 L. T., N. 8., 721, Vice-Chan- 
cellor Hall decided that where two separate sums 
are secured by one bond, a payment in respect of 
one sum does not prevent the statute of limitations 
running in respect to the other. In Chitty on Con- 
tracts, 11th Am, Ed., 1236, it is said that in the case 
a bond conditioned for the performance of a series 
of acts at stated times, though there may have been 
a forfeiture by reason of the non-performance of the 
first act; yet, if default be made in the performance 
of subsequent acts, a new cause of action arises on 
each default, and the statute runs from that. See 
Amott v. Holden, 18 Q. B. 598, 603; Sanders v. 
Cowend, 15 M. & W. 48; Blair v. Ormond, 17 Q. B. 
423. 
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THESPIS AND THEMIS. 

From early times there has been an irrepressible 
conflict between these two. The goddess of law 
has ever been rancorous toward the dramatic poet 
and the stage. Whether this is provoked by a sense 
of injury or a suspicion of rivalry is not quite clear. 
The anger of the deity may arise from a just sense 
of the numerous abominable caricatures of her 
courts and officers of+ justice which the former has 
uttered, or it may possibly spring from her conscious- 
ness that lawyers are themselves the most consum- 
mate actors, and that she is consequently an unwill- 
ing debtor or an unrecognized rival. Law has her 
tragedies more awful and her comedies more mirth- 
ful than those of the theater. But whatever the 
reason it does not concern us further to inquire. 
The fact is unquestionable that the law has always 
grudgingly tolerated the stage. We animadverted, 
last week, on the attitude of the pulpit toward the 
stage in connection with certain criminal prosecu- 
tions, and now we have to notice a singular in- 
stance of the intolerance of the law for the thea- 
ter. 

The occasion of these remarks is found in the case 
of Wallack v. Mayor of New York, 5 N. Y. 8. C. 
Rep. 310. This was an action to restrain the de- 
fendant from taking any proceedings against the 


plaintiff under chapter 836 of the Session Laws of 
1872, entitled ‘‘ An act to regulate places of amuse- 


ment in the city of New York.” This act provides 
that it shall not be lawful to exhibit the entertain- 
ments therein enumerated without a previous license 
from the defendant, and empowers him to grant such 
license on receipt of $500; imposes a penalty of $100 
for every exhibition without such license, and 
authorizes the Society for the Reformation of Juve- 
nile Delinquents to prosecute for such penalty in the 
name of the people; directs the payment of such 
license fees to that society; declares the violation 
of any of the provisions of the act to be a misde- 
meanor punishable by fine or imprisonment, or both; 
and authorizes that society to restrain, by injunction, 
the opening of any place for the exhibition of such 
amusements until a compliance with the provisions 
of this act. 

It was claimed by the plaintiff, the proprietor of 
the celebrated theater, that this act is unconstitu- 
tional because it provides for the taxation of indi- 
viduals for the support of a private corporation. The 
general term held, that the legislature had power to 
confer upon the mayor the authority to regulate 
places of amusement by license; that the disposition 
of the moneys received for licenses did not affect the 
validity of the provision requiring the license to be 
obtained ; that the society, even if a private corpora- 
tion, was such only for public uses, and that the 
appropriation of the license fees was not a gift to 
private charity, but a provision for public uses law- 
fully administered through that corporation, and 





within the constitutional power of the legislature; 
but even if the society were a mere private corpora- 
tion, and the appropriation a mere gift for private 
use, yet in view of the objects of the society it is 
sustainable; that in the absence of constitutional 
restriction, the power of the legislature over the sub- 
ject of taxation is supreme, and it is exclusively 
within legislative discretion to determine the subject 
and class to be taxed, the place and manner of col- 
lection, and the purpose of its application, and the 
constitutional provisions against taking private 
property for public use, etc., are not limitations on 
the taxing power. 

The distinction between the taxation of a business 
or enterprise, and the taking of private property for 
public use, is declared by Judge Ingraham in Fire 
Department v. Noble, 3 E. D. Smith, 440, to consist 
in this, that the citizen is not bound to conduct the 
business, and. may escape the tax by refusing to 
carry it on; it is simply putting a condition on his 
prosecution of it. 

As this case, like the modest guest at the marriage 
feast in scripture, will be apt to ‘‘ go up higher,” 
we shall not obtrude our opinion on its merits, and 
have called attention to it simply on account of the 
novelty and importance of the principle involved, 
and also to remark upon the ingenious and brilliant 
argument of the plaintiff’s counsel, Mr. A. Oakey 
Hall, of which the general term observed: ‘‘We 
may enjoy, but we cannot otherwise use the admira- 
ble argument of the learned counsel for the respond- 
ent in defense of theatrical exhibitions, such as those 
conducted by his client.” Mr. Hall cites the old 
Supreme Court of this State in favor of theaters. 
Judge Cowen, in Tanner v. Trustees of Albion, wrote 
a learned opinion, holding that bowling-alleys are 
nuisances, but quotes Hawkins as saying: ‘‘ Play- 
houses were originally instituted for the laudable 
design of recommending virtue to the imitation of 
the people and exposing vice and folly.” The 
ancient further says that playhouses are not nui- 
sances in themselves, but may become so, whereas 
bowling-alleys cannot be other than nuisances. Our 
legislature evidently agree with old Hawkins, and 
in order to assist playhouses to carry out their 
‘*laudable design,”-have levied a direct tax upon 
them for the reformatory institution in question. 
The counsel cites the Encyclopedia Britannica, 
which classifies the Book of Job as a dramatic com- 
position, and refers to the miracle and moral plays 
of the church which preceded the proper English 
drama. He might also have referred to the great mod- 
ern revival of the miracle-play at Ober-Ammergau, 
a few years ago, a spectacle which convened the in- 
tellect, culture, and piety of Europe. He also cites 
Rev. Dr. Bellows’ Defense of the Drama, and Hud- 
son’s Growth of English Drama, and of the latter 
author he might have remarked that he was a clergy- 
man. He pays a glowing tribute to the Greek 
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drama, in ‘‘the magnificent performance of Aischy- 
lus, where noble diction, well-regulated music, 
scenery, and dress afforded every accessory requisite 
to heighten the illusion of the scene.” He might 
have remarked, although perhaps it would not have 
aided his argument, that the modern opera bouffe, 
with its ridicule of all things human and divine, 
can be traced directly to the comedies of Aristo- 
phanes. 

The learned counsel takes the point that there is 
nothing in the plaintiff’s business which authorizes 
the imposition of the license as an exercise of police 
power. Such impositions, he claims, are proper 
only for the protection of life, as in the licensing of 
steam-boilers; of limb, as in that of keeping gun- 
powder; of health, as in the enactment of inspection 
laws; of comfort and quiet, as in the licensing 
hawkers and peddlers; and of morals and public 
peace, as in that of drinking saloons and games. 
He would argue that the imposition in this case is 
as improper as would be a tax upon camp-meetings 
for the benefit of invalid clergymen. 

The counsel also argues that in like manner ‘‘the 
legislature may yearly inaugurate fresh eleemosy- 
nary raids upon other private business;” ‘‘may 
compel the National Academy of Design to pay $500 
per year, out of its picture gallery moneys, for the 
use of the Blind Asylum;” or “the Philharmonic 
Society to pay a similar sum out of its concert ad- 
missions to the use of the Deaf and Dumb Asylum ;” 
or that ‘‘whenever Mr. Weston takes money for 
pedestrian exhibitions, the legislature may enact 
that he shall apply for a license and pay the fee to 
the use of the Society for the Ruptured and 
Crippled! ” 

But we have said enough to demonstrate how wit, 
literary culture, and historical learning can enforce 
and illuminate a legal argument. It behooves the 
counsel, however, not.‘‘to be as funny as he can,” 
for if the decision in question shall stand as the law, 
we see no reason why the legislature may not tax 
Mr. Hall, as an amusement, and devote the proceeds 
to the benefit of the American Tract Society. 


rr os 


LIABILITY OF INNKEEPERS. 


At the common law an innkeeper is responsible 
for the safe-keeping of property committed to his 
custody by a guest, and is an insurer against loss 
unless caused by the negligence or fraud of the 
guest, or by the act of God or the public enemy. 
This liability arose from considerations of public policy 
in atime when travelers were peculiarly exposed to 
depredation and fraud. In the early days of the 
common law England was sparsely settled, and 
there were numerous localities where one would 
travel for miles without seeing a human face or 
habitation. The highways were wretched, and 
locomotion was difficult, slow, and even dangerous. 


It was the custom of the wealthier classes, annually, 
to visit London and attend the court, and crowds of 
people, of all conditions, were frequently called 
thither from distant parts of the country on business, 
for pleasure, and in attendance on parliament or the 
law courts, the latter being very frequent, as nearly 
all the legal business of the kingdom was transacted 
at Westminster Hall. To accommodate the great 
crowds of travelers, numerous and well-appointed 
inns, or hostelries, as they were called, were estab- 
lished, which were frequently, and sometimes de- 
servedly, the boast and pride of the locality. Hol- 
linshed says of them: ‘‘Such is the capacity of 
some of them that they are able to lodge two or 
three hundred persons, and their horses, at ease, 
and thereto with a verie short warning make such 
provision for their diet, as to him that is unacquainted 
with all may seem to be incredible.” Some of 
the very inn-signs cost thirty or forty pounds. 
The praises of these inns had been celebrated by 
Chaucer, who says of the Tabard Inn at Southwark: 


“The chambers and the stables weren wide, 
And wel we weren esed atte beste.” 


And commends its victual and wine. Other 
poets and the dramatists, and even the moral- 
ists, speak in the same way. Johnson says: 
‘¢There is nothing which has been contrived by 
man by which so much happiness is produced as by 
a good tavern or inn.” Archbishop Leighton said, 
if he were to choose a place to die in, it should be 
aninn, The gentle Geoffrey Crayon says: ‘‘To a 
homeless man, who has no spot on this wide world 
which he can truly call his own, there is a momen- 
tary feeling of something like independence and 
territorial consequence when, after a weary day’s 
travel, he kicks off his boots, thrusts his feet into 
slippers, and stretches himself before an inn fire. 
Let the world go without as it may; let kingdoms 
rise or fall; so long as he has the wherewithal to pay 
his bill, he is for the time being the very monarch 
of all he surveys. The arm-chair is his throne, the 
poker his sceptre, and the little parlor, some twelve 
feet square, his undisputed empire. It is a morsel 
of certainty, snatched from the midst of the uncer- 
tainties of life; it is a sunny moment gleaming out 
kindly on a cloudy day.” And Shenstone sang: 


‘*Whoe’er has travel’d life’s dull round, 

Where’er his stages may have been, 
May sigh to think he still has found, 
The warmest welcome at an inn.” 


It will not hurt us, if we are lawyers, to read 
again the charming description in Goldsmith’s 
Deserted Village : 

“Near yonder thorn, that lifts its head on high, 

Where once the sign-post caught the passing eye, 

Low lies that house wliere nut-brown draughts inspired, 
Where gray-beard mirth and smiling toil retired, 
Where village statesmen talked, with looks profound, 
And news much older than their ale went round. 
Imagination fondly stoops to trace 





The parlour splendours of that festive place; 
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The white-washed wall, the nicely sanded floor, 
The varnished clock that clicked behind the door; 
The chest contrived a double debt to pay, 

A béd by night, a chest of drawers by day; 

The pictures, placed for ornament and use, 

The twelve good rules, the royal game of goose; 
The hearth, except when winter chilled the day. 
With aspen boughs, and flowers, and fennel gay; 
While broken tea-cups, wisely kept for show, 
Ranged o’er the chimney, glistened in a row. 
Vain transitory splendours! could not all 
Reprieve the tottering mansion from its fall! 
Obscure it sinks, nor shall it more impart 

An hour’s importance to the poor man’s heart; 
Thither no more the peasant shall repair, 

To sweet oblivion of his daily care; 

No more the farmer's news, the barber's tale, 
No more the woodman’s ballad shall prevail; 
No more the smith his dusky brow shall clear, 
Relax his ponderous strength and lean to hear; 
The host himself no longer shall be found 
Careful to see the mantling bliss go round; 

Nor the coy maid, half-willing to be prest, 

Shall kiss the cup to pass it to the rest!" 


Macaulay is of opinion ‘‘ that the improvement of our 
houses of public entertainment has by no means kept 
pace with the improvement of our roads and of our 
conveyances. Nor is this strange; for it is evident, 
that all other circumstances being supposed equal, 
the inns will be best where the means of locomotion 
are worst. The quicker the rate of traveling, the 
less important is it that there should be numerous 
agreeable resting-places for the traveler.” 

But this picture had its reverse. The innkeeper, 
then a man of consequence, drew about his house a 
throng of servants, hangers on, and retainers, who 
were not always of the best reputation in the com- 
munity. Lovell, in Ben Jonson’s The New Inn, 
says to the Host: 


* Rogue, bawd, and cheater, call you by the surnames, 
And known synonyma of your profession.” 


The highways were infested with robbers, well 
mounted and daring, who drove a thriving trade by 


their desperate occupation. The inns were the resort 
of these men, and of thieves and house-breakers, 
and frequently the innkeepers were in collusion with 
them and shared the spoil. The king’s proclama- 
tions frequently called attention to thisclass. Their 
criminal connivance is said to have enabled the high- 
waymen to infest the roads with impunity. One of 
the resolutions passed at the conference of judges, 
at Sergeant’s Inn, Fleet street, in the 22d year of 
James I, was that ‘‘if an inn be erected in a place 
dangerous to travelers, and there harbor men of bad 
fame, which are apt to commit robbery, it may be 
suppressed by an indictment for a nuisance.” Poets, 
dramatists and chroniclers of that day concur in the 
same account. When Falstaff complains to Dame 
Quickly that he has been robbed in her house, she 
says: ‘‘Do you think I keep thieves in my house? 
* * “4 the tithe of a hair was never lost in 
my house before.” The character of Boniface in Far- 
quahar’s comedy, The Beauz’s Stratagem, is founded 
on these facts. Smollet, in Roderick Random, draws 





an inimitably spirited scene between Mrs. Betty, a 
landlady, and her lover, Rifle, a highwayman, whom 
she consoles for his disappointment at the failure of 
an attempted robbery, by remarking that ‘‘ we must 
trust to Providence” for another opportunity. 

It was in order to protect travelers who became 
guests of these establishments that the severe rule of 
the common law grew up. Hollinshed says: ‘‘If 
he lose aught whilst he abideth.in the inn, the host 
is bound, as a general custom, to restore the dam- 
age.” The innkeeper was obliged, also, to receive 
all applying for entertainment to the extent of the 
capacity of his house, and for a refusal, might be 
prosecuted in a private action or indicted for a mis- 
demeanor. 

It is evident from this historical narration that the 
rule of liability was necessary in the rude age in 
which it originated, but it is quite questionable 
whether it is either necessary or just in the present 
day. The Supreme Court of the United States, in 
Southern Express Co. v. Caldwell, a case involving 
the analogous liability of the common carrier, ob- 
serve: ‘*That which was policy a hundred years 
ago has undergone changes in the progress of mate- 
rial and social civilization. There is less danger 
than there was of collusion with highwaymen. In- 
telligence is more rapidly diffused. It is more easy 
to trace a consignment than it was. It is more diffi- 
cult to conceal a fraud.” Consequently the courts 
have gone great lengths in permitting carriers to 
limit their common-law liability by express contract, 
and are rather lenient in their construction of such 
contracts; but there does not seem to be a corre- 
sponding relaxation of the liability of innkeepers. 
They are still generally insurers against loss as at the 
common law. In these days, is it not a rather hard 
rule that makes the host liable for the consequences 
of an accidental fire occurring without his fault, or 
of a robbery of which he is innocent? Suppose the 
inn to be fired by an enemy of the guest, who has 
followed him with intent to do him harm; the host 
who suffers and perhaps is ruined by the same 
calamity, must still make good the loss of the guest 
who has indirectly, although innocently, wrought 
the ruin of his host. Is there not much more danger 
now-a-days that landlords will be defrauded by 
their guests than that guests will suffer by the evil 
practice of landlords? The common-law rule has 
more plausibility in respect to losses by robbery than 
by fire. We cannot conceive that any reason could 
ever have existed for compelling the host to pay for 
his guests’ goods destroyed by fire, because the idea 
of fraud and gain to the host or his fellows could not 
be associated with the latter. In respect to rob- 
beries, Judge Porter says in Hulett v. Swift, 33 N. 
Y. 573: ‘*The number of travelers was few when 
this custom was established for their protection. 
The growth of commerce and increased facilities of 
communication have so multiplied the class for 
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whose security it was designed, that its abrogation 
would be the removal of a safeguard against fraud,” 
etc. But the judge seems to forget that these very 
‘‘increased facilities of communication” have in a 
great degree obviated the danger and removed the 
occasion. 

Modern legislation and adjudication have done 
something to lighten the innkeeper’s responsibility. 
By the laws of this State, and we presume of most 
States, he may provide a safe for the money, jewels, 
and ornaments of guests, and by posting notice in 
their rooms, require them to deposit such articles 
therein, and is absolved if the direction is not fol- 
lowed and loss occurs. At first this was held not to 
extend to all the guest’s money — to his watch, pen- 
cil-case, etc. (Gile v. Libby, 36 Barb. 70); but this 
doctrine is now overruled, and the guest retains 
them at his peril. Hyatt v. Taylor, 42 N. Y. 288; 
Rosenplanter v. Roessle, 54 id. 262. But the host 
is still liable for the loss or destruction of other 
goods, except that by our law of 1866, in case of 
property stored or being with the knowledge of the 
guest in a barn or other outbuilding, and destroyed 
or damaged by an incendiary fire, without the land- 
lord’s fault or negligence, he is not liable; and the 
same statute limits the liability to $300 for any ani- 
mal, except in cases of special agreement. These 
statutes are significant but very imperfect advances 
toward a more reasonable rule of responsibility than 
that fixed by the common law. Judge Porter says 
in Hulett v. Smith: ‘‘ Innkeepers, like carriers and 
other insurers, at times find their contracts burden- 
some; but in the profits they derive from the pub- 
lic, and the privileges accorded to them by the law, 
they find an ample and liberal compensation. The 
vocation would be still more profitable if coupled 
with new immunities.”” From this last idea we must 
dissent. We judge that a relaxation of their liability 
would cheapen their rates of charges; but even if 
this should not prove true, we think the judge’s 
reason for retaining the ancient rule a very poor one. 

seth aeslgpoceeaiad 
INVOLUNTARY PETITION IN BANKRUPTCY 

AGAINST OFFICERS AND STOCKHOLDERS 

OF A CORPORATION. 

The Circuit Court of the United States, for Rhode 
Island, has decided that a judgment and execution 
creditor of a manufacturing corporation in Rhode 
Island cannot sustain an involuntary petition in bank- 
ruptcy against the officers or stockholders of the cor- 
poration for acts of bankruptcy committed by the 
corporation, such officers or stockholders being subject 
to the liabilities imposed by the laws of the State upon 
a failure to comply with the statutes relating to such 
corporation. The case was James v. Atlantic Delaine 
Company and others, and it appeared that the law of 
1844, in force at the date of the incorporation of the 
Atlantic Delaine Company, and which was continued 
by the Revision of 1857, required that annually a certi- 
ficate, signed by a majority of the directors, stating the 
amount of capital stock paid in, etc., should be filed in 





the town clerk’s office where the manufactory is estab- 
lished, and that on failure so to do all the stockholders 
of such company shall be jointly and severally liable 
for all the debts of said company then existing, and for 
all that shall be contracted before such notice shall be 
given, unless said company shall have become insol- 
vent, etc. 

The charter of this company declared that the liabil- 
ity of its members and officers shall be fixed and lim- 
ited to the statute of 1844, and by the same statute it 
was provided, that when the stockholders of any 
manufacturing company shall be liable to pay the 
debts of such company, or any part thereof, their per- 
sons and property may be taken therefor, on any writ 
of attachment or execution against the company for 
such debt, in the same manner as on writs and execu- 
tions issued against them for their individual debts. 
A remedy in equity was also provided against stock- 
holders or officers of the company. 

It is claimed, by the counsel for the petitioner, that 
the stockholders of this company, by reason of the 
failure to comply with the requirements of the law 
are subject to the liability of copartners, and continue 
liable for all the debts of the company in the same 
manner as if they had not been incorporated, and that 
the creditors possess the rights, and are entitled to the 
remedies which are furnished by established law 
against any ordinary copartnership or any individuals. 
Shepley, J., who delivered the opinion, held, that the 
remedies given by the statute were exclusive, and that 
an action at law, or a petition in bankruptcy, could not 
be maintained against the stockholders or officers on 
account of a liability incurred solely under the provis- 
ions of the statute. The learned judge further said: 

‘* A large number of decisions of the courts of various 
States have been cited by the learned counsel for the 
petitioner, in relation to the liability of stockholders 
for debts of the corporation. An examination of 
nearly all of them discloses that the actions were 
brought either to enforce the remedy specifically pro- 
vided by the local law against such stockholders, or 
where no such remedy was expressly provided by the 
local law, to sustain an action at common law against 
them in favor of a creditor of the corporation, the 
stockholders in a large proportion of the cases having 
been made liable under all circumstances for the debts 
of the corporation. 

‘In many of these cases the courts do speak of the 
liability of the stockholders in such case as being ‘like 
that of partners,’ but I am not aware of any in which 
they are declared by reason of such liability to have 
thereby become partners with all the consequences of 
that relation attending such liability. In none of these 
cases can I discover that there was any attempt to ex- 
tend the liability beyond that expressly declared by 
the law, or where a remedy was specially provided, to 
allow the party to have recourse to any other, and there 
is nothing found in any of these decisions in conflict 
with the views herein expressed by the court which 
recognized to its full extent ‘the joint and several 
liability,’ under the statutes of Rhode Island, of the 
respondents, and the right of the creditors of the com- 
pany to the remedies provided bylaw. The court can- 
not enlarge the liability or substitute another remedy 
for the ones expressly provided by statute. 

“It cannot, therefore, be conceded that by reason of 
this joint and several liability the stockholders became 
copartners, so that an act of bankruptcy by one of them 
in respect to their joint affairs would subject all the 
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members as partners to a liability to be adjudicated 
bankrupt asa firm. But if it were admitted that, as 
between themselves, the stockholders, by reason of 
this joint and several liability, were copartners, yet, 
in the view of the court, the admission would not 
afford much aid to the petitioners in support of this 
petition against them. 

“The stockholders must not only be shown to have 
been copartners inter sese, but also copartners with the 
company. The material acts of bankruptcy set forth 
and relied on in this petition are the acts of the corpo- 
ration in the management and conduct of its business, 
in alleged violation of the bankrupt act, and thereby 
committing actsof bankruptcy. It is very clear if two 
persons are jointly and severally liable for a debt, and 
are not copartners, and one of them does an act 
which would subject him to a decree of bankruptcy, 
the other isin no way affected by such act of his asso- 
ciate. The relation of partners must exist between 
them, and one of the members of the partnership, in 
that capacity, and not as an individual, must commit 
an act of bankruptcy in order to subject his copartner 
to the provisions of the act relating to involuntary 
bankruptcy. 

* It is quite clear that the relation of copartners did 
not exist between the company and its stockholders by 
reason of their statutory liability. In Moss v. Mc- 
Collough, 5 Hill, 135, cited in the brief of the peti- 
tioner’s counsel, Cowen, J., says: ‘But to say that 
the stockholders and the corporation are members of 
the same firm would be to violate all analogy. They 
are not jointly liable, nor does their relation in any 
respect resemble that of partners, unless it be in the 
power of the corporation to bind others; this, however, 
is to bind others in a distinct obligation, nor can the 
latter bind the corporation.’ 

“The Atlantic Delaine Company, by its vivlation of 
the bankrupt act, has committed various acts of bank- 
ruptcy, and it having been so adjudged on another 
petition, the petitioner in the present case has discon- 
tinued the petition as against the company; but as the 
company and its stockholders were not copartners, the 
latter are not, by reason of such acts of the corpora- 
tion, made liable to be adjudged bankrupts.” 

————__—_—— 
UNITED STATES SUPREME COURT ABSTRACT. 


The following decisions were handed down in the 
United States Supreme Court, March 1, 1875: 


BANKRUPTCY. 


Partnership.— No. 193. Amsinck et al. v. Bean, 
Assignee. Appeal from the Circuit Court of the 
United States for the southern district of New Vork. 
Mr. Justice Clifford delivered the opinion, holding that 
the assignee in bankruptcy of an individual member of 
a partnership cannot sue for and recover money 
received from the partnership in violation of the bank- 
rupt law. A judgment in his favor would not bar an 
action by the other partner, or by an assignee of the 
partnership. Reversed. 

DISTRAINT FOR RENT. 


Bankruptey.— No. 732. Morgan v. Campbell. Appeal 
from the Circuit Court for the northern district of 
Illinois. In this case it is held that Morgan, the land- 
lord of the bankrupts, of whom Campbell is the 
assignee, who distrained on his tenant’s goods three 
days before the filing of the petition in bankruptcy, 
could not maintain a bill for the recovery of rent 





r against the assignee who had taken possession of the 
property, unless by the statute of the State his lien 
for unpaid rent existed independently of his distress 
warrant. Affirmed. Mr. Justice Davis delivered the 
opinion. 

LIFE INSURANCE. 

Evidence of swicide.— No. 183. The Mutual Benefit 
Life Insurance Company v. Newton. Writ of error to 
the Circuit Court of the United States for the eastern 
district of Missouri. Mr. Justice Field delivered the 
opinion, holding that in a suit ona life insurance policy 
the affidavits and other evidences of death furnished by 
plaintiff to the company to prove death were admissi- 
ble against her on the trial, to show that he died by his 
own hand, though not conclusive. Reversed. 

MANDAMUS. 


Issue of execution.— No. 5, original. Ex parte Saw- 
yer. Application for a mandamus to compel Judge 
Woodruff to issue execution against sureties on a stip- 
ulation given in admiralty suit, the judgment in favor 
of libellant having been affirmed by decree of this court. 
Mr. Chief Justice Waite delivered the opinion, holding 
that there was nothing in the mandate of the court 
which conclusively demanded a decree against the 
sureties, and as they had a right to resist such a decree, 
the action of the Circuit Court can be revised only on 
appeal, and mandamus is refused. 


NAVIGATION OF RIVERS. 


Riparian owner: pier: pilot.— No. 295. Atlee v. The 
North-western Union Packet Co. Appeal from the 
Circuit Court of the United States for the district of 
Iowa. Mr. Justice Miller delivered the opinion, hold- 
ing (1) that a riparian owner on the Mississippi river, 
outside the limits of any town, and with no authority 
by statute, city ordinance, or license from any pub- 
lic authority, has no right to project a pier into the 
navigable channel of the Mississippi river, where boats 
can float even at low water, when the pier is not to 
enable vessels to land, but is only for his own private 
use as part of a boom to retain his saw logs until he 
needs them for use on his mill; (2) that the exigencies 
of navigation on the rivers of this country requirea 
pilot to be constantly familiar with all the dangers of 
navigation, and to note them as they arise; hence, a 
pilot absent a year from his usual route, and unaware 
of a prominent and visible source of danger, is not 
possessed of the knowledge which the law requires ina 
pilot for that locality; and if, from ignorance of the 
existence of the pier spoken of, he runs his vessel 
against it in the night, he also is in fault as well as the 
builder of the pier, and the damages from the collision 
must be divided. Reversed. 

PAYMENT. 

Condition precedent.—No.191. French v. Hay. Ap- 
peal from the Supreme Court of the District of Colum- 
bia. Mr. Justice Strong delivered the opinion, holding 
that the agreement of Hay to assign the judgment 
against the railroad company was on the condition 
precedent of the payment of $5,000, and as this paper 
was executed in 1860, and French has never paid or 
tendered any part of the $5,000, he can claim nothing 
under that instrument. Affirmed. 

TAXATION. 

Lands granted for railroad purposes.—No. 364. Tucker 
et al. v. Ferguson et al. Appeal from the Circuit Court 
for the western district of Michigan. In this case it is 





held that the conveyance by the Flent, Pere and Mar- 
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quette Railway Company of lands granted to it by the 
State to the plaintiffs in trust, to secure the holders of 
bonds issued by the company in the construction of 
the road, is so far an alienation of the lands as to extin- 
guish the right of the government, and to authorize 
the taxation of the lands by the defendants, the super- 
visors of Osceola county. Affirmed. Mr. Justice 
Swayne delivered the opinion. 
—_.————— 


BANKRUPTCY LAW. 


VALIDITY OF CHATTEL MORTGAGE. 


In Robinson v. Elliott, assignee, the United States 
Supreme Court considered the validity of a chattel 
mortgage as against the assignee in bankruptcy of the 
mortgagor. It appeared that J. F. and S. A. Coolidge 
were partners in trade in Evansville, Indiana, from 
1863 to August 7, 1873, when S. A. Coolidge died. Dur- 
ing the greater part of this time A. L. Robinson, one 
of the complainants, was accommodation indorser for 
the firm to a bank; and Julia R. Sloan, the other com- 
plainant, loaned them money as they needed it. On 
July 7, 1871, the indebtedness of the firm to the bank 
amounted to $7,600 and to Mrs. Sloan $3,174. The 
partners executed a mortgage to complainants on their 
store of goods, furniture and fixtures. The mort- 
gage recited the liability of the firm to Robinson on 
the notes which he had indorsed, and stated that it 
was contemplated that in order to take up the notes it 
might be necessary to renew them or discount other 
notes. The mortgage also recited the indebtedness to 
Mrs. Sloan, by note at four months, with the state- 
ment that if not convenient to pay at maturity it 
might be renewed, from time to time, as the parties 
might agree. The mortgagors were allowed to remain 
in possession, and sell the goods in store and substi- 
tute other goods. The mortgagors remained in pos- 
session and bought and sold for over two years, and 
until the death of S. A. Coolidge. Only a small por- 
tion of the indebtedness had been paid. The com- 
plainants seized the goods September 16, 1873, but were 
prevented from selling them on account of proceed- 
ings in bankruptcy against J. T. Coolidge, the surviv- 
ing partner. The question raised is as to the validity 
of the mortgage. Upon this subject, Davis, J., who 
delivered the opinion of the court, said: “If chattel 
mortgages were formerly, in most of the States, treated 
as invalid unless actual possession was surrendered to 
the mortgagee, it is not so now, for modern legislation 
has, as a general thing (the cases to the contrary being 
exceptional), conceded the right to the mortgagor to 
retain possession, if the transaction is on good consid- 
eration and bona fide. This concession is in obedience 
to the wants of trade,which deem it beneficial to the 
community that the owners of personal property 
should be able to make bona fide mortgages of it, to 
secure creditors, without any actual change of posses- 
sion. But the creditor must take care in making his 
contract that it does not contain provisions of no ad- 
vantage to him, but which benefit the debtor, and were 
designed to do so, and are injurious to other creditors. 
The law will not sanction a proceeding of that kind.” 
The learned judge comes to the conclusion that the 
mortgage was ‘‘ executed to enable the mortgagors to 
continue their business and appear to the world as the 
absolute owners of the goods and enjoy all the ad- 
vantages resulting therefrom. It is idle to say that a 
resort to the record would have shown the existence 
of the mortgage, for men get credit by what they ap- 





parently own and possess, and this ownership and pos- 
session had existed without interruption for years 
There was nothing to put creditors on their guard. 
On the contrary, this long-continued possession and 
apparent ownership were well calculated to create 
confidence and disarm suspicion. But apart from 
this, security was not the leading object. If so, why 
does Mrs. Sloan’s note remain overdue for twenty-one 
months, and why does Robinson continue to indorse? 
* * * A mortgage which, in its very terms, contem- 
plates such results. besides being no security to the 
mortgagees, operates in the most effectual manner to 
ward off other creditors; and where the instrument 
on its face shows that the legal effect of it is to delay 
creditors, the law imputes to it a fraudulent purpose.”’ 
The mortgage was therefore held void in law. 
TRANSFER OF PROPERTY WHEN VALID. 


In'Avery, assignee, v. Hackley, executriz, the Supreme 
Court of the United States decided the validity of a 
transfer of property as against the assignee in bank- 
ruptcy of the transferror. The action was trover to 
recover the value of a large quantity of saw logs, the 
subject of the transfer. By contract bearing date 
January 25, 1868, Alexander Blake agreed to furnish 
eighteen ‘million feet of logs to Hackley & Sons, the 
defendants, to be manufactured into lumber. Ad- 
vances were to be made on account of the logs, to 
secure which the property in the logs was conveyed 
tothe Hackleys. The net proceeds of the lumber when 
sold were to be divided equally with Blake. On the 
25th of May, 1868, Blake informed the Hackleys that 
he was unable to pay his debts, and proposed to make an 
assignment, to which they objected, and proposed that 
he should make a bill of sale of his property to them. 
The bill of sale was accordingly executed with a view 
to give defendants a preference, and as this was con- 
trary to the provisions of the bankrupt law, the ques- 
tion to be determined is whether the contract of Jan- 
uary 25 was abandoned by the parties and merged 
in the bill of sale. Davis, J., who delivered the opin- 
ion, held that there was nothing to show that the bill 
of sale was an abandonment of the contract of Jan- 
uary 25. It was further held, that the creditors 
having elected to avoid the fraudulent conveyance, 
took the property as though it had never been so con- 
veyed, and subject to all lawful liens upon it, and that 
the assignee, standing in the place of the bankrupt, 
acquired no greater rights than he possessed, and the 
defendants neither gained or lost any rights because 
of the bill of sale. White v. Gainer, 2 Bing. 23, and 
other cases were relied upon to sustain this view. The 
contract of January 25 being in force, the assignee 
was not entitled to recover in this action. 

CONFESSION OF JUDGMENT. 

In Clark, assignee, v. Iselin, the United States Su- 
preme Court considered the validity of a confession of 
judgment as against the assignee in bankruptcy of the 
judgment debtors. On February 25, 1869, Dibblee & Co. 
gave a valid judgment note or bill under the New York 
Code to secure $54,100 loaned by the defendants to 
them. The confession was held by defendanta, with- 
out entry of record, until April 30, 1869, when judg- 
ment was entered and execution issued and levied 
upon the debtor’s stock of goods greater in value than 
the amount of judgment. 1t was conceded that when 
the judgment was entered April 30, defendants knew 
that Dibblee & Co. were insolvent; but the court held 
that knowledge insufficient of itself to invalidate the 
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judgment and execution. The confession being lawful 
when given, the subsequent use of it, according to its 
legal effect, could not be invalid. Strong, J., who de- 
livered the opinion, proceeded to consider the entry of 
judgment on the confession in relation to the 35th 
section of the bankrupt act, and made the following 
observations: ‘‘ The words of the 35th section admit of 
no other construction. The debtor must be insolvent, 
or contemplating insolvency, when the alleged prefer- 
ence is given. And he must then have in view a pref- 
erence. He must procure the attachment or the entry 
of the judgment, the execution and the levy, witha 
present intention to prefer the creditor. The unlawful 
view to a preference must co-exist with the procure- 
ment. It is not enough that it precedes the entry of 
the judgment and the levy of the execution, or that it 
follows. And the creditor, when he obtains the judg- 
ment and execution, must ,have reasonable cause to 
believe not only that the debtor is insolvent, but that 
the attachment is made (made or caused by the debtor) 
in fraud of She provisions of the act. Inu fine, there 
must be guilty collusion to constitute the fraudulent 
preference condemned by the statute.’”’ ‘This con- 
struction of the act of congress, which appears to us to 
be the only one of which it is susceptible, necessitates 
the conclusion that the entry of the judgment against 
Dibblee & Co. on the 30th of April, 1869, the issue of the 
execution thereon and the levy upon the debtor's 
stock, were not fraudulent; that they were not a pro- 
curement by the debtor of a seizure of his property 
with a view on his part to give a preference to the 
defendants within the meaning of the 35th section.” 
Wilson v. City Bank, 18 Wall. 473, was cited with ap- 
proval. Hunt, J., delivered a dissenting opinion, in 
which Clifford and Miller, JJ., concurred, taking the 
ground that the effect of the decision was this: A 
merchant in solvent circumstances may give his cred- 
itor a warrant to confess a judgment which may be 
held br him concealed from the knowledge of every 
other person; the debtor may continue his business 
for an indefinite time, buying other goods of the same 
creditor, paying for the new purchases, but paying 
nothing on the judgment debt; and when he becomes 
insolvent, judgment may be perfected on the warrant 
of attorney so given, execution issued, and the pro- 
ceeds of the property sold paid to the judgment cred- 
itor in preference to and in exclusion, if need be, of 
all other creditors, thus violating the whole spirit and 
intent of the bankrupt law. 


—_>__—_ 


INSURANCE LAW. 


WARRANTIES IN LIFE POLICIES. 


In American Life Insurance Co. v. Mahone the 
United States Supreme Court considered the effect of 
answers to questions in an application for a policy of 
life insurance. Among the questions propounded to 
Dillard, whose life was insured, was the following, 
marked No. 5: “Is the party temperate and regular in 


his habits?’ to which the answer was, ‘‘ Yes.”” The 
answers in the “proposals for insurance” were all 
written by Yeiser, the agent of the company; but Dil- 
lard signed his name at the bottom. Evidence was 
offered to show that Dillard’s answer was not “yes,” 
but “I never refuse to take a drink,” or “I always 
take my drinks,” and that the answer “‘ yes” was im- 
properly written down, without the knowledge or con- 
sent of Dillard. The evidence was received under ob- 
jection, and this raises the most important point in 
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the case. Strong, J., who delivered the opinion, said: 
“That there is no substantial reason for complaining 
of the ruling of the court in this particular is, we 
think, fully shown by what was decided in Insurance 
Company v. Wilkinson, 13 Wall. 222, and in the cases 
therein mentioned. The testimony was admitted not 
to contradict the written warranty, but to show that 
it was not the warranty of Dillard, though signed by 
him. Prepared as it was by the company’s agent, and 
the answer to No. 5 having been made, as the witness 
proved, by the agent, the proposals, both questions 
and answers, must be regarded as the act of the com- 
pany, which they cannot be permitted to set up asa 
warranty by the assured. And this is especially so 
when, as in this case, true answers were in fact made 
by the applicant (if the witness is to be believed), and 
the agent substituted for them others, now alleged to 
be untrue, thus misrepresenting the applicant, as well 
as deceiving his own principals. Nor do we think it 
makes any difference that the answers, as written by 
the agent, were subsequently read to Dillard and 
signed by him. Having himself answered truly, and 
Yeiser having undertaken to prepare and forward the 
proposals, Dillard had a right to assume that the 
answers he did make were accepted as meaning, for 
the purpose of obtaining a policy, what Yeiser stated 
them in writing to be. The acts and declarations of 
Yeiser are to be considered the acts and declarations 
of the company, whose agent he was, and Dillard was 
justified in so understanding them.”’ 


Frre [INSURANCE — AGREEMENT TO INSURE. 


In Franklin Fire Insurance Company v. Colt, the 
United States Supreme Court considered the effect of 
preliminary contracts of fire insurance. The charter 
of defendant company authorized its officers to make 
insurance against fire, and for that purpose to execute 
such “contracts, bargains, agreements, policies and 
other instruments’ as were necessary; and declared 
that every such contract, bargain, agreement and 
policy should be in writing, or in print, under the sea! 
of the corporation, signed by the president and attested 
by the secretary or proper officer. The court held that 
the requirement of the charter had reference only to 
executed contracts or policies of insurance, by whicb 
the company is legally bound to indemnify against loss, 
and not to those initial or preliminary arrangements 
which necessarily precede the execution of the formal 
instrument by the officers of the company. It was not 
essential to the validity of these initial contracts that 
they should be attested by the officers and seal of the 
company. The case of Security Fire Ins. Co.of N.Y. 
v. Kentucky Marine and Fire Insurance Co., 7 Bush, 
81; 3 Am. Rep. 301, relating to parol contracts for in- 
surance, was approved. Field, J., who delivered the 
opinion, in speaking of another point in case, said: 
“There is no suggestion that the preliminary contract 
in this case was not made in perfect good faith on both 
sides, with full knowledge by the agent of the condi- 
tion, character and value of the property insured. The 
credit allowed for the payment of the premium was an 
indulgence which the agent was authorized by general 
usage to give. Its allowance did not impair the pre- 
liminary contract; that, being valid, could have been 
enforced in a court of equity against the company ; and 
having been enforced by the procurement of a policy, 
an action could have been maintained upon the instru- 
ment; or the court, in enforcing the execution of the 
contract, might have entered a decree for the amount 
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of the insurance. But no resort to a court of equity 
for specific performance was necessary in this case, by 
reason of the action of the agent in filling up the blank 
policy, which was duly attested, as he should have done 
immediately after the preliminary arrangement with 
the assured. The agent was authorized to do after the 
fire that which he had previously stipulated to do on 
behalf of the company. * * * * The filling up of 
the policy was a voluntary specific performance of the 
preliminary agreement. And when filled up, the policy 
was, by express stipulation, to be held by the agent, in 
his safe, for the assured, and no actual manual transfer 
was, under these circumstances, essential to perfect the 
latter’s title. It then became his property, and upon a 
refusal of the defendant to surrender it, two courses 
were open to him: either to proceed by action to 
recover the possession of the policy, or to sue upon the 
policy to recover for the loss; and in the latter case to 
prove its contents upon failure of the company to pro- 
duce the instrument on the trial.”” In support of these 
positions the following cases were cited: Kohne v. 
Insurance Co., 1 Wash. C. C. 98; Sheldon v. Conn. Mut. 
Insurance Co., 25 Conn. 207; Lightbody v. North Amer- 
ican Insurance Co., 23 Wend. 18; City of Davenport v. 
Peoria Marine & Fire Insurance Co., 17 Iowa, 277. 
—_—___+____—_— 


FINANCIAL LAW. 


THE VALUE OF FOREIGN COIN. 

The recent decision of the United States Supreme 
Court, in the case of Arthur v. Iselin, to which we 
alluded the other day, isone of considerable interest 
to the commercial world. The point directly pre- 
The 


sented was the legal value of the franc of France. 
plaintiff, Iselin, in 1874, entered, at the custom-house, 
goods imported from France and invoiced in frances. 
By an act of Congress, passed May 22, 1846 (9 Stats. at 
Large, 14), it was provided that ‘‘in all computations at 
the custom-house, the franc of France and of Belgium 


shall be estimated at eighteen cents six mills.”” The 
plaintiff claimed that the dutiable value of the goods 
was to be determined at this rate of estimation. 
On the other hand Mr. Arthur, the Collector, relied on 
the act of March 3, 1873, entitled ‘‘An act to establish 
the custom-house value of the sovereign or pound 
sterling of Great Britain, and to fix the par of exchange 
(17 Stat. at Large, 602). Speaking of the act of 1873, 
the court says: 

“Tt seems to us (although that is a matter of 
legislative cognizance) that the statute adopts the true 
method of computing the value of foreign money. 
The basis of our dollar of account (when not affected 
by the exceptional condition of legal-tender notes) is 
the standard gold dollar of 25.8 grains, containing one- 
tenth alloy. The actual coinage in circulation may 
be slightly diminished in value by abrasion, and this 
may have some effect on the dullar of account. But 
the same thing is true in other countries as the assays 
at the mint have shown; and the true method of com- 
paring their money of account with ours, when both 
are based on actual coin, is to compare the standard 
coins of the two countries in a perfect state, and to 
ascertain the actual amount of pure metal in each. 
This is the result at which Congress seems to have 
arrived, and, as we think, wisely. 

“In making the comparison of the moneys of differ- 
ent countries their gold coins, if they have such, are 
employed for the purpose; gold having become the 
general medium of international exchange, whilst silver 





is regarded more as a domestic coin, and is usually 
made a legal tender for only limited amounts. This 
practice, together with the rejection of the alloy from 
‘the estimate, is in accordance with the rules laid down 
on the subject by the most enlightened economists. 

“Computed in the manner required by the law, the 
value of the franc is asertained to be 19 cents 3 mills, 
‘as contended for by the government, This is the result 
‘of the examination and estimate made by the director 
‘of the mint, and announced by the Secretary of the 
Treasury.” 

The court also held that the rule established by this 
act, abrogated all previous regulations on the subject, 
and was the rule to be followed whenever the value 
of foreign coins is material to be known. 

NATIONAL BANKS AND STATE Usury Laws. 
~The decision of the Supreme Judicial Court of 
Massachusetts in Central National Bank v Pratt, 115 
Mass. 539, to which we last week referred, and which 
hold that the usury laws of a State do not apply to a 
national bank, is based upon the following line of ar- 
gument: ‘The power of the government to create a 
bank is supreme; from its nature it includes the power 
to endow it with all such faculties as are appropriate 
to accomplish its object. Itis clear, as stated in Osborn 
v. United States Bank, 9 Wheat. 738, that the faculty 
of lending and dealing in money is an appropriate and 
necessary faculty for a bank, and that without it the 
bank would want the capacity to perform its public 
functions in the most efficient manner. The rate of 
interest to be charged for the use of money is a neces- 
sary incident of a loan, and the power in Congress to 
authorize a bank to lend money involves the power to 
fix the rate of interest and the penalty for taking a 
greater rate. If a State may fix the rate of inter- 
est, it may practically destroy this faculty of the bank. 
The power to create a bank includes the power to fix 
the limitations within which it may exercise its func- 
tions and faculties, and to determine the causes for 
which, and the manner in which, it may be destroyed. 
The power vested in Congress is inconsistent with 
a power in any State or Territory to affix penalties 
upon the bank for taking unlawful interest or for any 
other violation of the act of Congress. We are of 
opinion that it was within the constitutional power of 
Congress to fix the rate of interest which a national 
bank might take upon a loan of money, and to deter- 
mine the penalty to be imposed for taking a greater 
rate; that such power, when exercised by Congress, is 
exclusive of State legislation; that the provision of 
the thirteenth section of the act of Congress we are 
considering, imposing a penalty for taking unlawful 
interest, applies as well to banks established in States 
where a rate of interest is fixed by law as to banks in 
States where no rate is fixed, and therefore that the 
laws of New York imposing penalties for taking usury 
do not apply to national banks established within its 
limits.” 


It was urged by counsel in the case of the First 
National Bank of Decatur v. Home Savings Bank, re- 
cently decided by the United States Supreme Court, 
that a national bank is not authorized to issue letters 
of credit, but the court declined to consider the ques- 
tion on the ground that it was not raised in the record. 
The point decided in the case was, that a letter of 
credit guaranteeing “drafts on shipments of cattle,” 
covered drafts on shipments of hogs—or, in other 
words, that ‘‘ hogs ”’ are cattle.” 





160 


COMMISSION OF APPEALS ABSTRACT. 
BILL OF LADING. 

Tranafer as security for loan: rights of holder.— This 
action was brought to recover possession of sixty-two 
bales of cotton. One.D., a cotton dealer, called at plain- 
tiff’s banking house and told its president that he had 
sixty-two bales of cotton which he wished to ship to 
8. & D. at N. Y., and asked the president to cash his 
sight draft with bill of lading attached, with the pro- 
ceeds of which D. would pay for the cotton. Plaintiff 
cashed the draft and received it with the bill of lading 
attached; the draft was forwarded to New York 
by plaintiff and duly presented to 8S. & D., who re- 
fused payment; the cotton was thereupon demanded 
of 8. & D. on behalf of plaintiff; they said they would 
give it up on the order of the consignor; this order was 
subsequently obtained, but S. & D. refused to deliver 
the cotton. Meanwhile S. & D. commenced an action 
against the consignor on an alleged prior indebted- 
ness and had the cotton attached, sold the cotton 
and kept the proceeds. Held, that the indorsement 
by and delivery of the bill of lading, as collateral se- 
curity for the draft discounted by plaintiff, operated 
the same as a delivery of the goods, and plaintiff was 
entitled to hold them, as far as was necessary to pay 
the discounted paper, as against the consignees or any 
other person. That plaintiff, if not absolute owner, 
stood in the position of a mortgagee in possession, 
and it was not required to file the papers as a chattel 
mortgage. First Nat. Bank of Cincinnati v. Kelly, 
sheriff, etc. Opinion by Reynolds, C. 

COMMON CARRIER. 

Limitation of liability for loss of baggage.— This 
action was brought to recover the value of a trunk and 
its contents, which was intrusted to defendant, as 
common carrier, and lost. It appeared that plaintiff 
took passage on one of defendant’s steamers for 
Europe. On paying her passage-money she received a 
printed ticket signed by defendant’s agent, which con- 
tained a clause which stated substantially, that the 
company was not to be held liable for loss or damage 
to baggage in any sum, unless the same shall have been 
proved to have been occasioned by the gross negli- 
gence of the company, or of its agents, nor in any 
event beyond $50, unless a bill of lading or receipt was 
signed therefor, specifying the articles and their val- 
ues, and that money, jewelry and all valuables were at 
the risk of the passenger, unless placed in the com 
pany’s charge and 4» bill of lading or receipt signed 
therefor. When plaintiff went on board her trunk 
was delivered into the custody of defendant’s agents, 
who assumed to take charge of it. At the end of the 
voyage defendant did not produce the trunk or in any 
way account for it. Held, that there was sufficient 
evidence to sustain a finding by a jury of gross negli- 
gence, but that in the absence of a bill of lading or 
receipt, as specified in the contract, a recovery could 
not be had for over $50, and no recovery could be had 
for jewelry or silverware. 

Also held, that the rule, that, in the absence of fraud, 
concealment or improper practice, the legal presump- 
tion is that stipulations contained in a common car- 
rier’s receipt for freight, limiting his common-law lia- 
bility, were known and assented to by the person re- 
ceiving it, applies to carriers of passengers with their 
baggage. Steers v. L., N. Y.& P. Steamship Co. Opin- 
ion by Johnson, C. 
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CONVERSION. 

What constitutes.—This action was brought to re- 
cover for the conversion of a quantity of lumber. 
The defendant purchased a quantity of lamber which 
had been wrongfully cut from plaintiff’s land and was 
lying in rafts in the river C. The purchase was made 
in good faith and without notice of any defect in the 
title of the vendor. On the same day, while engaged 
in rafting the lumber down the river, defendant was 
informed of plaintiff’s claim by the latter’s agent, who 
demanded the lumber and requested defendant to take 
the rafts and land them at C., where plaintiff would 
pay the expenses. Defendant assented to this and 
landed the rafts at C., except one which got fast in the 
river before reaching C.; he left them moored to 
the river bank, and did not at any time afterward inter- 
fere with any of the lumber. After the lumber had 
arrived defendant saw plaintiff at C., who asked 
him to deliver the lumber to him; defendant replied 
that he would do nothing about it, that he would leave 
the lumber where it was, and would not then take the 
expenses. Several weeks afterward plaintiff called 
upon defendant at his house thirty miles from C., and 
demanded the lumber, defendant replied that he did 
not want any trouble, was willing to do what was right, 
and that he would not give it up, unless he could get 
relieved from paying therefor. Held, that defendant 
was not liable. 

Where words are relied upon to constitute a con- 
version they must be uttered in proximity to the 
property, and under circumstances that show a de- 
termination to exercise dominion and control over 
it, and a defiance of the owner’s rights. (Dunning v. 
Austen, 34 Vt. 330, disapproved, and Wooster v. Sher- 
wood, 25 N. Y. 278, limited and distinguished.) Gillet 
v. Roberts. Opinion by Earl, C. 


CORPORATION. 


Liability of officers for salaries of agents.— This ac- 
tion was brought by plaintiff to recover an amount 
alleged to be due for salary. It appeared that defend- 
ant S. held himself out to be the president of a corpo- 
ration duly organized, employed plaintiff to act as its 
superintendent. Defendant R., thereafter, supposing 
the company to be legally incorporated, subscribed 
and paid in $5,000, and was elected president. He no- 
tified plaintiff of his election and directed him there- 
after to report tohim. Plaintiff drew drafts on R., as 
president, to carry on the business, which R. accepted 
and which were paid by the acting treasurer. The 
business proved to be a failure and was abandoned, 
and R. gave the directions as to the disposition of the 
books. The corporation never in fact existed. It did 
not appear that this fact was known to R. before the 
business was abandoned. Held, that R. was not liable, 
that in order to charge him it was necessary to show 
that he was acting as a partner in the enterprise at the 
time the contract with plaintiff was made. Fuller v. 
Rowe, impleaded, etc. Opinion by Gray, C. 

FIRE INSURANCE. 

Rights of insured: apportionment of loss.— This was 
an action brought upon a policy of fire insurance. It 
appeared that plaintiff leased to C. certain premises, 
with the privilege of purchasing at a stated price, the 
tenure to commence April 1, 1861. One installment of 
rent was paid by CU. in advance, and proposing to make 
improvements, with the knowledge and consent of all 
the parties, C. procured a policy of insurance for $3,000, 
to be issued by defendant, dated March 30, 1861, in 
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terms insuring the plaintiff, the loss, if any, payable 
to C. The policy was intended for the benefit of plain- 
tiff and C., the latter, in case of loss, to be entitled to 
an indemnity for rent and money expended in repairs. 
C. took possession about April 1, 1861, but made no re- 
pairs. A loss occurred to the amount of $2,100. C. 
assigned his interest in the policy to plaintiff, and the 
latter made due proof of loss. No notice by or on 
behalf of C. was given. Held, that plaintiff was en- 
titled to recover the full amount of the loss. 

There was a clause in the policy that in case of loss, 
the insured should not recover more than the propor- 
tion thereof, which the amount thereby insured bore 
to the whole amount of the insurance. Plaintiff then 
had a policy in another company, which provided for 
notice to, and written assent of, the company, in case 
of other insurance, or in case of default, that the 
policy should be wholly void. There was no notice 
given of the insurance effected with the defendant, or 
any assent obtained. When notice of the loss was 
given to the president of the other compony, he re- 
fused to pay on account of the failure to comply with 
said provision. No proofs of loss were served on said 
company, and no measures taken to collect of it. Held, 
that as there was no express agreement that the in- 
sured should continue other insurance plaintiff had a 
right to cancel the other policy without defendant's 
assent, and she was not bound to attempt to enforce 
it, as by its terms it became wholly void, and there 
being no other insurance in force defendant was not 
entitled to have the loss apportioned, but was liable 
for the fullamount. Hand v. Williamsburgh City Fire 
Ins. Co. Opinion by Lott, Ch. C. 


PARTNERSHIP. 


Parol agreement: rent: firm debt.—This action was 
brought to charge defendant with certain installments 
of rent reserved in a lease from plaintiff of a store in 
the city of Rochester. It appeared that one G. held a 
lease from plaintiff of a store in which he was carrying 
on business; that the unexpired term of the lease was 
over two years, when G. formed a copartnership with 
defendant for the term of one year and one month. 
In the preliminary negotiations it was agreed, by parol, 
that in consideration that G. should put the lease into 
the partnership, they would regard the rent for the 
whole unexpired term as a partnership liability, and as 
a debt created on account of the firm. It was stipu- 
lated by the written agreement that each partner 
should be equally liable for “all debts and liabilities 
suffered or created by, or on account of,’’ the firm busi- 
ness. The lease was not mentioned in the agreement. 
After continuing business for about eight months, 
the firm was dissolved, and the business was soon 
after assigned to another, who went into possession. 
The rent, which this action was brought to recover, 
accrued more than a year after the partuership was 
formed. Held (Reynolds and Johnson, CC., dissent- 
ing), that defendant was not liable; that he could not 
be liable as assignee of the lease, because such liability, 
if it ever existed, continued only as long as the privity 
of estate continued, and ceased upon the transfer and 
surrender of possession; that the rent could not be 
made a firm debt, as such a term could not be created 
er assigned by parol (2 R. S. 135, §8); and an agreement 
to pay the rent for the whole time, as it could not, by 
its terms, be performed within a year, was void. 2R. 
8. 136,82. Durand v. Curtis. Opinions by Earl, C., 
and Reynolds, C. 





SALE. 

Breach of warranty.— This action was brought upon 
a promissory note, which was given in payment of the 
purchase-price of ten tons of xx pipe iron, which 
plaintiff contracted to sell and deliver to defendants, 
plaintiff agreeing that the iron should be of a quality 
suitable and proper for use in defendants’ manufactur- 
ing business. It appeared that plaintiff knew what 
defendants’ business was, and that he delivered ten 
tons of iron apparently of the kind and quality speci- 
fied, but, in fact, of a quality unfitted and worthless 
for use in defendants’ business. The quality of the 
iron was not discoverable by inspection merely, but 
might have been ascertained by breaking it with a 
sledge. The iron was received, and a portion of it used, 
by defendants, without any previous test to ascertain 
its quality. Held, that plaintiff’s agreement as to qual- 
ity was a warranty; that defendants were not bound 
to apply a test upon receiving the iron, and as the 
defect was not open and visible, defendants were enti- 
tled to counter-claim their damages on account of the 
breach of the warranty. Dounce v. Dow etal. Opin- 
ion by Lott, Ch. C. 

———__——_—_——. 
BOOK NOTICES. 


Practice in Frebete Cost comorning ¢ also the in, of Wills, 
an ag mini complete forms for 
Albany: William 


y Rovers H. MoCislian. 
—y & son iat ‘ 

This work is designed as a book of ready reference 
in which the profession can find “ clearly pointed out 
the rights and remedies offered by the Probate Courts 
with forms easily adapted.’”’ A work of this character 
is unquestionably a desideratum. Mr. McClellan was 
formerly surrogate of Rensselaer county and conse- 
quently has acquired considerable practical knowledge 
of this department of law. 

In the chapter relating to “‘ The Surrogate’s Court and 
the powers and duties of the Surrogate generally,” the 
author has contented himself with setting forth the 
statute law on the subject without the citation of 
cases by way of illustration. Inthe chapter on “ Wills, 
their Execution and Probate,” quite a number of 
authorities are cited and commented upon. We 
notice a considerable number of cases set forth in other 
chapters, especially those relating to the “ Appoint- 
ment of Appraisers and the Inventory;” and to the 
“Collection and Care of the Estate, Compromising 
Debts due the Estate, and Advertising for Claims.” 
The work thus partakes of the nature of an extended 
treatise, although the author tells us that his object 
was not to makea “treatise to give elementary in- 
struction.”” The work is generally accurate, although 
it is proper to say that in some parts the latest authori- 
ties are not referred to. Thus on page 27 in speaking 
of the effect of partial obliteration of wills, Quinn v. 
Quinn, 1 N. Y. Sup. 487, is not cited. This was a 
case decided at general term, in September, 1873, and 
was very elaborately considered. It is the more 
important inasmuch as it holds the reverse of the 
doctrine in Mr. McOlellan’s text. Quinn v. Quinn 
holds that there can be no revocation of an executed 
will by obliteration, except an entire obliteration with 
intent to revoke the whole will. Mr. McClellan states 
in effect that a will may be partially revoked, under 
our statute, by obliteration. 

The work is, however, particularly valuable in fur- 
nishing the practitioner with the statutes in a conven- 
ient shape and with reliable and convenient forms of 
practice. 
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——————————————————————— 
The Mita M Wendon. ‘Boston : Roberts Brothers 1st se 

This book is designed to show that it is wrong to 
enact prohibitory laws relating to liquor. The nucleus 
of the book was a paper read by Mr. Weeden before 
the Unitarian National Conference at Saratoga. That 
paper has been expanded into a book of over two hun- 
dred pages, containing the arguments of those who 
oppose prohibitory legislation. The author shows the 
distinction between temperance and abstinence; he 
maintains that the true province of legislation is in 
respect to the abuse of liquors; and asserts that prohi- 
bition refuses to recognize the natural laws of the body, 
and ignores both science and common experience. In 
the progress of the discussion Mr. Weeden demonstrates 
the self-evident proposition that prohibitory laws can- 
not be fully or completely enforced; and that such 
laws render the States where they exist notorious for 
the number of evasions of law. 

The author advocates the system of regulating the 
sale and use of intoxicating liquors; and proposes the 
introduction into this country of a system which has 
been adopted in Sweden, and which is said to consist 
in a concentration of the licenses in a city or town into 
one association or corporation. In Gothenburg all the 
public-house licenses are held by a single “retailing 
company,”’ incorporated by royal charter. This com- 
pany keeps public houses in different parts of the city; 
into each it puts a manager, whom it supplies with 
spirituous liquors, and who is to pay over all that is 
received for liquors, his remuneration consisting of 
profits on sales of tea, coffee, cigars and eatables. The 


company’s affairs are subject to municipal inspection, 
and the entire net profits are paid into the treasury. 
The plan is said to work well, and drunkenness has 
diminished. The author thinks the system would 
require some change, but not much, to adapt it to our 


American life. The proposition to introduce this sys- 
tem into this country is the only one of any great im- 
portance which we find in the book. We have tried 
prohibition and license; now it is proposed to create 
a close monopoly. 

The style of the book is somewhat above that of the 
average statement of the pros and cons on this subject; 
but it is not sufficiently removed from the doubtful 
metaphors and phrases of the temperance platform to 
warrant sincere commendation. Still, there are some 
things in the book which merit the attention of the 
publicist and the legislator. 


—_——.——_—___ 
CORRESPONDENCE. 


PROMISE TO ONE FOR BENEFIT OF ANOTHER. 
New York, February 24, 1875. 
Editor of the Albany Law Journal: 

Dear Str — The remarks in your last number (p. 121) 
mske it pertinent to call attention to the following, in 
tna National Bank v. Fourth National Bank, 46 
N. Y. 90, opinion of the court per Allen, J.: “It 
was not without a struggle that the doctrine, that upon 
a promise to A for the benefit of B, the latter could 
maintain an action, was established, and judges have 
yielded assent to it with reluctance; and in general, 
there has been some trust, or the defendant has been 
charged, as for money which, ex aequo et bono, 
belonged to the plaintiff, and a privity of contract has 
been spelled out. See Mellen v. Whipple, 1 Gray, 317. 
The doctrine will not be extended to new or doubtful 
cases.”” In the same opinion, Lawrence v. Fox, 20 N. Y. 





268, after being distinguished as ‘‘an express promise to 
pay a sum of money received by the defendant from a 
debtor of the plaintiff, to the plaintiff, and the promise 
was the consideration upon which, and upon which 
alone, he received the money; ” also that ‘“‘ the money 
was appropriated by the debtor” to pay the plaintiff 
“and intrusted to the defendant upon an express 
promise to pay that debt ’—(that looks like bad law and 
bad fact, for the money was not ear-marked) — slurs 
the case, as ‘‘ decided by a divided court and those who 
acquiesced in the judgment differing as to the grounds” 
of it. In view of the above-quoted remarks and of 
Merrill v. Green, 55 N. Y., which you discussed in your 
article, the holding in Lawrence v. Fox may, perhaps, 
be regarded as overruled or unsettled and the ques- 
tion open. B. W. HuntTINGTON. 


CURIOSITIES OF THE REPORTS. 
New York, February 8, 1875. 
Editor of the Albany Law Journal: 

The JourRnaL has, not infrequently, interested 
itself to notice the whimsicalities, as well as the prac- 
ticalities of the reporters. It has previously reported 
the cause grotesque of State v. Linkhaw, 69 N. C. 214, 
whose drollest feature, after all, perhaps, is, that a 
Methodist society should not be equal to pricking up a 
brother who sang hymns one line behind hand. And, 
one cannot but reflect, that had the society itself ex- 
pelled, instead of asking the aid of the Supreme Court, 
there is very little probability that Mr. Linkhaw could, 
in law or equity, have restored himself, except by 
stipulating to ‘‘ keep up ’”’ with the chorus. 

In handling the reports of the various States, one 
stumbles upon many queer cases, and itis because the 
JOURNAL has furnished me with a precedent, that I 
venture to cite one or two for its columns. 

Coggswell v. State, 49 Ga. 103, was a case where a new 
trial was refused on the grounds that one of the jury- 
men, Patrick Whelan, by name, was “‘at times asleep 
during the trial, during the delivery of a part of the 
testimony, during the argument of counsel, and during 
the charge of the court.’’ To add to the enormity of 
Patrick Whelan’s conduct, to say nothing of his unim- 
pressible nature —the trial was one for murder, and 
the verdict “ guilty.” 

Blackburn v. State, 23 Ohio St. 146, was where two 
persons, @ man and a woman, agreed to commit suicide 
together. The woman did so kill herself, but the man’s 
courage failed him and he survived, only to be in- 
dicted for murder. He may have possibly expected, as 
the result of his timidity, a suit for specific perform- 
ance or for the breach of his contract, by the repre- 
sentatives of the departed ; but this ultra legem appears 
to have taken him by surprise. 

Yule v. New Orleans, 25 La. An. 394, might be of in- 
terest to property holders. This was an appeal from 
a petition which alleged that on a day named “‘ at about 
the hour of half past three, P. M., a fire broke out on 
the square in which the petitioner’s property was 
situated, but remote from it, and that it was all 
destroyed; that when the fire occurred, nearly all the 
firemen, with their engines, hooks and ladders, were, 
by permission of the common council of New Orleans, 
at the ‘fair grounds, some miles distant from their 
engine-houses where, by law, they should have been, 
and where they spent the day in feasting, fun and 
frolic,’’ instead of being where they were wanted, and 
saving the property of citizens. Held, that the city 
was not liable. J.A. M. 
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COURT OF APPEALS DECISIONS. 

The following decisions were handed down in the 
New York Court of Appeals, February 26, 1875: 

Judgment reversed and new trial granted, costs to 
abide the event — Fisk v. Fisk.——Judgment affirmed 
with costs— Daubney v. Hughes; Kimmerle v. Gor- 
ham; Carr v. New York Central Railroad Co.; Rich- 
ardson v. Kropf; The First National Bank of New Berlin 
v. Church.— Judgment reversed and proceedings dis- 
missed without costs in any court — Wood v. Squires. 
— Appeal dismissed with costs — Hassack v. Heyer- 
dabl. 

The court adjourned until March 22, 1875. 
calendar is to be made. 

——_—__> —_—_—_——_— 


NOTES. 


The Daily London News is informed that the Lord 
Chancellor has intimated that it is not his intention to 
create any new queen's counsel at present.—— Mr. 
Justice Honyman has now definitely resigned his seat 
in the Court of Common Pleas, owing to ill-health. 
Sir George was called to the bar at the Middle Temple 
in 1849, and went the home circuit. He was made a 
Q. C. and bencher of his inn in 1866. The learned 
judge’s judicial career has been a particularly short 
one, he having only been appointed in the early part of 
1878, upon the retirement of Mr. Justice Byles.—— 
The Liverpool Post states that an action involving the 
question of the right to throw bouquets to actresses is 
about to be brought against the manager of a Liver- 
pool theater. An elderly gentleman almost nightly for 
some time took his place in the stalls, prepared with 
bouquets, and threw them with great regularity to 
certain actresses at certain points of the performance, 
sometimes rising on their acceptance of the nosegays 
and acknowledging the honor by profound obeisances. 
The manager at length interfered, and legal proceed- 
ings are threatened.— An English lord has been sued 
at Northampton by the town authorities for a sum of 
£17, the expenses incurred by the town fire brigade in 
extinguishing a fire on his estate, and which amount 
he refused to pay. 


No new 


Bishop Clark, of Rhode Island, and President Robin- 
son, of Brown University, have been making argu- 
ments before a committee of the Rhode Island legis- 


lature on the subject of church taxation. The former 
favored a limited exemption, holding that churches 
are of sufficient public benefit to exclude them from 
taxtation. The latter favored State inspection, plac- 
ing each church relieved from taxation under the su- 
pervision of the State.—— The Law Times, in review- 
ing a work entitled ‘‘ The Civil Laws of France up to 
the Present Time,’’ by David Mitchell Aird, remarks, 
that ‘it requires little penetration on the part of an 
observer to note the new aspects of legal studies as 
evidenced by the law books which issue from the press 
from time totime. They contain frequent proofs that 
law is being studied more and moreas a science. They 
show that a large body of readers and students are be- 
coming familiar with other codes than our own. 
The lawyer who wishes to make a mark in his pro- 
fession as a lawyer, will doubtless soon find it necessary 
to devote more or less of his time to the subject of 
comparative jurisprudence. Indeed, with questions 
of codification and law reform cunstantly presenting 
themselves, it is well that we can turn to the digest 
and to the codes of the continent, imperfect as they 





are. Hence is derived the chief value of a book like 
Mr. Aird’s. With all the defects of the Code Napo- 
leon, it is of great value to the student in many ways. 
Not its least value is that it enables him to compare 
a living code with its original.” 

The Belgian Times says that the Tribunal de Justice 
at Mons was lately the scene of an affair which, though 
ending in no alarming results, was sufficient to render 
it uncomfortable for the judge and others present. A 
bankrupt was being examined as to the genuineness of 
his statement of accounts, and the ‘‘Procureur du roi” 
hinted that he had made away with some of his prop- 
erty. This so enraged the individual that he imme- 
diately drew a revolver from his pocket and took aim 
at the “‘ Procureur,’”’ who made a hasty flight, and then 
at the judge, who followed the example of the “ Pro- 
cureur.”’ In half a minute the whole court was 
cleared; the bankrupt followed the example of the 
others, and has not been heard of since.——The 
Law Journal refers to the case of Vaughan v. Hamp- 
son, where there had been a meeting of creditors un- 
der the English bankruptcy act, at the office of a so- 
licitor, one gentleman who was present as holding a 
creditor’s proxy, made himself in some way obnoxious 
to some one, whereupon, the Journal says, *“‘the pro- 
prietor of the room — being, as we suppose, thoroughly 
posted in Wood v. Leadbitter, 13 M. & W. 888—com- 
manded the proxy-holder to depart, and on his refusal 
to go molliter manus imposuit, and turned him out. 
An action for assault was brought, and the Court of 
Exchequer gave judgment for the plaintiff. The court 
held that the case was not within the principle of Wood 
v. Leadbiiter, because the proxy-holder had a license 
coupled with an interest. The decision seems fair 
enough to the unsophisticated mind; but who can sup- 
press a sigh at such au invasion of the maxim that a 
Solicitor’s office, like any other man’s house, is his 
castle!” 

The law in relation to actions for breach of promise 
brought by males is thus expounded by Brett, J., in 
the recent case of Townsend v. Bennett: “If a man 
had been for years kissed by a woman, he certainly 
was not much the worse for it— but if a woman had 
been for years kissed by a man, and the engagement 
was broken off, would that render any other man 
quite so desirous as he might otherwise have been to kiss 
her? If a woman happened to be jilted, people were 
apt to consider before they determined to be a second 
suitor. But did this apply toa man? A man could 
not go crying about the world that he had been jilted 
by a woman. Again, when women got toward mid- 
dle life it happened that they did not readily get mar- 
ried; but a middle-aged man had much less difficulty 
in getting a wife than a woman had a husband. The 
jury must judge why that was; he was sure he did not 
know. All women were creatures that should be 
worked for by men, and no man — that was, no real man 
—had any other thought; and women, except in the 
case of a few strong-minded ladies, thought that their 
business was to stay at home and mind the family ; and 
men thought so too. When a woman became engaged 
she looked forward to a comfortable home, where she 
would be worked for; and that prospect she would 
lose by the engagement being broken off. A man, 
however, after the breach of such an engagement, 
would have the same power of working for himself as 
before, and in this respect, therefore, the man was not 
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in the same position as the woman. There were some 
persons — judges among them — who thought that no 
action of this nature should be permitted to be brought, 
but others thought that in such a case a woman might 
well be allowed to sue. The jury might consider 
whether they thought that any man should bring such 
an action for compensation for ‘his wounded feelings. 
A man was a more robust creature than a woman; he 
had enjoyed her society for years, and simply enjoyed 
it no more, but still he could work for himself as well 
as he did before. As to ‘wounded feelings,’ they 
would ask themselves whether a man could bring such 
an action except for a money loss.” 

A lecture was delivered by Mr. G. W. Hastings be- 
fore a law society in England on ‘‘ The bearing of the 
legislation of the last session of Parliament on the 
history of the law of England.” Mr. Hastings said 
that “The statute law was a particularly interesting 
study. He could not agree with those who looked 
upon the statute book as mere confused mass of acts 
of parliament. He regarded it as a most interesting 
object of study. It was a mirror of our history; it 
exhibited the various social and commercial changes 
which had from time to time taken place in this 
country in an unequaled manner, and from this point 
of view he regarded it as one of the most remarkable 
productions which a nation could possess.’’ —— The 
Law Times says it has received *‘ two ponderous tomes, 
containing the charge of the Lord Chief Justice of 
England in the case of Reg. v. Orton, otherwise Castro, 
otherwise Sir Roger Tichborne. The work is certainly 
a monument testifying to the judicial skill and power 
which we have upon the bench. Scarcely less remark- 
able indeed in its way was the summing up of Lord 
Chief Baron Kelly in Rubery v. Grant, which evinced 
an amount of physical power and mental vigor at an 
advanced age which has rarely been surpassed. As 
regards the now published summing-up or charge of 
Sir A. Cockburn in the great case par excellence, it is 
admittedly unprecedented as a lucid summary of a 
vast mass of conflicting testimony. It is not now, 
however, the most entertaining reading in the world, 
and it is impossible not to feel how much it would be 
improved in this respect if it were annotated by Dr. 
Kenealy.” 


An exchange states that ‘“‘the Supreme Court 
of Vermont has rendered a decision that a national 
bank cannot be held responsible for valuables deposited 
with it for safe-keeping. The decision was in a suit 
brought by Josiah D. Whitney against the First Na- 
tional Bank of Brattleboro. The plaintiff held a 
receipt for ‘$4,000 for safe-keeping,” signed officially 
by the cashier of the bank. The deposit was in United 
States bonds, and had been left with the bank at the 
instigation of the cashier, who stated that all the bonds 
of the town were kept inthe bank vault. The coupons 
were paid regularly from the bank, and at one time the 
bonds were changed by the cashier from the denomi- 
nation of $500, in which they were deposited to that of 
$1,000, the transfer being made without the knowledge 
or consent of the owner. The bonds were afterward 
stolen, and although the bank had handled them in this 
practically official way, the court declines to hold the 
institution responsible for their loss. The decision is 
one of great importance, and will tend to attract gen- 
eral attention to the laws in relation to all classes of 
special deposit. In the present case the bank acted in 
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reference to the deposit as though it had been regu- 
larly made. The denomination of the bonds was 
changed, the bank realizing probably a profit from the 
transaction, and it would seem that there were good 
grounds for holding the institution responsible for 
them.” 


Lord Chief Baron Kelly was attacked by four men, 
not long ago, while walking home at night. One of 
the men struck him a violent blow on the head and he 
was thrown to the pavement. He was not stunned, 
but soon regained his feet and whirled his cane around 
him with such force that he broke it. His assailants 
then left him and he was able to walk home. It ap- 
peared that one of his ribs was broken; but this did 
not interfere with the performance of his duties. The 
Chief Baron is in his seventy-ninth year.——The 
Chicago Legal News, in speaking of the Illinois Re- 
ports, says: ‘“‘ The bar will be pleased to learn that Mr. 
Freeman has employed an experienced lawyer to assist 
him in getting out the forthcoming volumes of his re- 
ports. Weare informed that Mr. Freeman will pub- 
lish a volume every two months, until all the opinions 
now ready are published. Mr. Freeman's reputation 
as a skillful and accurate reporter is second to none in 
the Union.” 

Four hundred lawyers of Wisconsin have signed a 
paper, requesting Chief Justice Ryan, of that State, to 
be a candidate for re-election.——A bill has passed 
both houses of congress, permitting United States Dis- 
trict Judge Smalley, of Vermont, to retire, and con- 
tinuing his salary.——A bar association has been 
formed at Yonkers, N. Y., with about thirty members, 
“for the purposes of social intercourse, and for pro- 
moting a spirit of honor and fraternity among the 
membership, and the better knowledge of the law 
among the members, and maintaining the honor and 
dignity of the profession of the law, and to increase its 
usefulness in the promoting of the due adfninistration 
of justice.” 

A most unique case has been decided in the Court of 
Appeals at Naples. A young married lady died re- 
cently, and her husband naturally desired to bury her 
in his own vault. The father, however, claimed the 
right to inter the body of his daughter in his own fam- 
ily vault, on the ground that she had borne her husband 
no children. The case came before the tribunals, and 
it having been decided in favor of the husband, the 
father of the deceased family appealed and gained his 
cause. The advocate for the appellant, Signor Correra, 
in conducting this remarkable case, supported it by 
arguments from ancient and modern and natural law, 
and also from the bible, and had his labor rewarded by 
victory.—— An amusing case occurred recently in Ohio. 
It seems that a colored boy went into the studio of an 
artist, when the artist proceeded to put a coat of red 
paint on the boy’s nose. The artist then sent him on 
several fictitious errands. The mother of the boy 
brought suit against the artist, and recovered $100 
damages.— A somewhat peculiar libel case is to be 
tried in a Pennsylvania court. A Mr. William 
Benner posted a notice on his property, forbidding 
a neighbor, named Lewis H. Hammond, or his fam- 
ily, from trespassing on his grounds. Hammond 
retaliated by a similar prohibition of Benner from his 
grounds, adding the words, ‘“‘as I have only four tur- 
keys left,’’ and therein lies the alleged libel. 
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CURRENT TOPICS. 


In the matter of the New York and Oswego Mid- 
land railroad, Judge Blatchford has decided a ques- 
tion relating to the power of the legislature to repeal 
laws containing no express reservation of the right 
of amendment or repeal. In 1866 the New York 
legislature passed an act to facilitate the construction 
of the Midland railroad and providing for the ex- 
emption of the property of the railroad from the tax- 
ation for ten years. The act contained no reserva- 
tion of the right of amendment or repeal, but it was 
repealed by the legislature of 1874. It is now con- 
tended that the repealing act is unconstitutional and 
void because it impairs the obligation of contracts. 
The judge was of the opinion that the act of 1866 
was a valid contract not to levy the taxes during the 
time specified, but that the act of 1866 must be re- 
garded as a part of the charter of the railroad. By 
virtue of the constitution of the State and the pro- 
visions of the railroad laws, the power to amend or 
repeal the charter of the road resides in the legisla- 
ture, and therefore the act of 1874 repealing the act 
of 1866 is valid. In this connection the case of Hast 
Saginaw Manufacturing Company v. City of East 
Saginaw, 19 Mich. 259; 2 Am. Rep. 82, may be 
mentioned as holding that laws exempting property 
from taxation may be amended or repealed at any 
time. The ground of the decision, in the latter case, 
was that such laws are not contracts. This case was 
affirmed in 13 Wall. 373, by the United States 
Supreme Court. 


The right of street railroads to cause accumula- 
tions of snow in front of residences, by snow plows 
and sweepers, was considered in the Common Pleas 
of New York city in the case of Johnston v. Christo- 
pher and Tenth Street Railroad Co., the question 
considered arising on an application for an injunction 
against the railroad company. Judge Robinson, 
who heard the case, held, that in the adoption by 
defendants of the use of a snow plow and sweep- 
ing machine for the purpose of removing the snow 
from the track they only performed the duty im- 
posed upon them by law, it appearing that the use 
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of such machines affords the only known means by 
which the object may be accomplished effectually 
and economically. The judge further held that in 
thus exercising the duty of cleaning their track none 
other devolved on the defendants of subse- 
quently removing elsewhere from the roadway, 
or of severing from the mass of snow previously 
accumulated between their tracks and the sidewalk, 
such portions or additional amount as they had caused 
to be thrown thereon from their track. The enforce- 
ment of such a subsequent duty was held to be in 
the nature of an operative or working injunction, 
mandatory rather than prohibitory, and having no 
countenance in the principles of equity under which 
an injunction is allowable. 


Some idea of the amount of work which is done 
in the United States Supreme Court may be obtained 
from the fact that since the beginning of the year 
116 cases have been argued, and 106 have been 
decided. In spite of this enormous labor, the cases 
are generally well considered, although it is quite 
evident that the judges do not have the time to 
deliberate and investigate in writing their opinions, 
which they ought to have, and will have under the 
recent act of congress restricting appeals. The 
court has adjourned to meet on the 22d inst., when 
several important cases will be decided, notably the 
Kentucky election cases, under the fourteenth 
amendment, and the Missouri woman’s suffrage case 
in which Mrs. Miner seeks to establish her right to 
vote at federal elections. 


Since the passage of the Civil Rights bill, meas- 
ures have been introduced into the legislatures of 
several of the southern States designed to counteract 
or nullify the effect of the act of congress. A bill has 
been introduced into the Tennessee legislature pro- 
viding that no hotel or innkeeper shall be compelled 
to receive or entertain any persons as guests; and a 
refusal to reccive or entertain shall not subject the 
keeper to any civil or criminal action, nor subject 
him to any forfeiture. The legislature of Virginia 
is considering a bill to punish parties creating dis- 
turbance in hotels, theaters and other places of 
amusements. It provides that persons creating dis- 
turbances in hotels, by boisterous demands for ac- 
commodation after refusal, shall be punished by fine 
and imprisonment. Theaters are to have the right 
to issue non-transferable tickets, and when a person, 
not the original purchaser, demands admittance on 
a ticket the doorkeeper may refuse, but the price of 
the ticket must be refunded. The operation of the 
Civil Rights bill is likely to be attended with some 
difficulties; but it is not at all improbable that the 
Supreme Court of the United States will declare that 
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the rights and privileges which the bill was intended 
to secure, are rights and privileges of the citizen as 
such, and not of citizens of the United States, and, 
therefore, not within the legislative scope of 
congress. 


A law has been passed by the Tennessee legisla- 
ture to facilitate the dispatch of business accumu- 
lated in the Supreme Court of that State. It provides 
for the appointment of a commission of three per- 
sons who shall act as a special court in hearing 
causes pending in the Supreme Court at Jackson. 
Only such cases as the parties thereto shall agree to 
submit to the commission, shall come within its 
jurisdiction. It is in fact a court of arbitration; but 
is not intended to be permanent. The commission 
is to report to the Supreme Court, and its conclu- 
sions are to stand as the judgments of the court. 
The arbitrators are to have the same salaries as the 
judges of the Supreme Court; and they are to exer- 
cise all the ordinary powers of a regular court. The 
opinions of the commission are not, however, to be 
published in the reports of the decisions of the 
Supreme Court; and such opinions are declared to 
have no other effect than to determine the particular 
cause wherein rendered, and are not to be deemed 
of any authority as precedents. 


The United States Revised Statutes are now ready 
for distribution. The law directing the publication 
of the statutes authorizes their sale, by the secretary 
of State, at ten per cent advance on the cost of the 
paper, press-work and binding. The government 
printer has fixed the price at $3.71 per copy, and it 
is understood that the volumes can be obtained at 
that price. The law book dealers will, of course, 
charge an advance on the government price; but the 
secretary of State announces that he is prepared to 
furnish copies to any one at the government price. 
Copies are furnished to the departments of govern- 
ment and members of congress, free. The whole 
profession will be gratified that the United 
States Revised Statutes are at last printed and 
accessible. 


The ‘‘ American Law School” is the subject of an 
excellent article in the Western Jurist, in which the 
writer holds up in the most favorable light some of 
the uses and advantages of that institution. The 
discussion is confined to the question whether the 
legal education requisite to admission to the bar 
should be acquired in the law school or the office. 
The writer remarks, that in the present state of legal 
science, the student must rely chiefly upon books as 
the medium through which he is to acquire the 
knowledge which he expects to use. Books may be 
studied alone, or in connection with the instruction 
supplied in the office of an attorney, or with the 
teachings of a law school. Solitary study is rarely 





resorted to, and is objectionable for obvious reasons. 
Study in an attorney’s office, according to the writer, 
is little better, so far as instruction is concerned; 
but study in a-law school is declared to be under the 
most favorable circumstances in respect to the aid 
and instruction and encouragement which the stu- 
dent needs. The writer has a high opinion of the 
value of moot courts, and of the advantages attend- 
ant upon the commingling of many persons in a 
school of law. The article closes with the statement, 
that while ‘‘ we regard them” (law schools) “as far 
from perfect in their appointments and modes of 
teaching and discipline, we regard them as in all 
things an improvement and advance upon any prior 
mode of teaching law, or preparation for the bar.” 


Before the adjournment of congress the final re- 
port of the committee on expenditures, in the 
Department of Justice, was presented by Mr. Sener 
of Virginia. The report is a very elaborate docu- 
ment, and, as far as can be ascertained at present, 
the committee has done its work faithfully, thor- 
oughly and much more expeditiously than any pre- 
vious similar committee. By the exposure of the 
frauds in the western district of Arkansas, the ex- 
penditures per year have been reduced from $321,- 
000 to $84,000. The expenditures in five other dis- 
tricts have also been investigated. The report re- 
views the entire subject of the expenditures of the 
judiciary department, and recommends the consoli- 
dation of districts and the discontinuance of many 
of the assistant district attorneys. ‘This committee 
initiated and secured the passage of statutes which 
will save considerable sums to the government; and 
for this service, together with the results of their 
investigation, it is entitled to great praise. The 
department of justice certainly needed investigation. 


In the case of Mrs, Ann Eliza Young, who has been 
seeking a divorce for a long time from Brigham 
Young, it seems that the ground of the recent heavy 
allowance of alimony by the court was a decidedly 
technical one. In granting the motion for alimony, 
the court declared that, if it should appear in evi- 
dence that the parties knowingly entered into a 
polygamous marriage, no divorce would be granted, 
for the reason that there was no legal marriage. 
But it was not the province of the court to anticipate 
what would be proved; and as there was a prima 
JSacie case in favor of the plaintiff, the court would 
allow temporary alimony and expenses pending trial. 
It is generally understood that the marriage will be 
declared illegal and that no permanent alimony will 
be allowed; but the case has been pending many 
months, and as the alimony already granted relates 
back to the time of the commencement of the case, 
Mrs. Ann Eliza is making a fortune out of the liti- 
gation. 
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NOTES OF CASES. 

In Hoadley v. Northern Transportation Company, 
115 Mass. 304, the liability of a common carrier as 
affected by conditions in the bill of lading was con- 
sidered. A steam-engine was delivered to defend- 
ant for carriage under a bill of lading containing an 
exception against loss by fire. The engine was de- 
stroyed by fire, after delivery to defendant but be- 
fore it was forwarded, and it was claimed that 
defendant negligently omitted to forward the 
engine. Upon this point the judge who tried the 
case charged that defendant would be liable not- 
withstanding the exemption in the receipt, if it 
negligently detained the engine after it ought to 
have been sent on, so that it was exposed to the fire 
and destroyed. But the Supreme Court took a dif- 
ferent view of the case, and Colt, J., who delivered 
the opinion, said: ‘‘The defendant insists that the 
_ negligence alleged cannot be treated in law as the 
proximate cause of the loss. In actions of this de- 
scription the injury complained of must be shown to 
be the direct consequences of the defendant’s negli- 
gence. This is the only practical rule which can be 
adopted by courts in the administration of justice. 
* * * Applying these rules to the case at bar it 
is plain that the destruction of the goods by fire in 
the calamity which happened could not reasonably 
be anticipated as a consequence of the wrongful 
detention of them. The delay did not destroy the 
property, and there was no connection between the 
fire and the detention.” 


In Bradshaw v. Lancashire & Yorkshire Railway 
Company, 31 L. T. N. 8. 847, the English Common 
Pleas considered the liability of a railroad company 
for consequential damages arising from injuries to a 


passenger. The passenger’s injuries resulted in 
death about six months after the accident. The in- 
juries had so disabled him that he had been prevent- 
ed from attending personally to his business which 
had, in consequence, fallen off and become of less 
value. It was held that the maxim ‘‘ Actio perso- 
nalis moritur cum persona” did not apply, and that the 
executrix of the deceased could recover from the 
railway company for the damage resulting to his 
estate from the payment of his doctor’s bills, and 
the depreciation of his business by reason of his 
inability to attend to it. Grove, J., delivered an 
opinion in which he referred to the novelty of the 
action, and said that the ground of the action was 
that owing tothe breach of a contract made with 
the testator in his life-time, his estate was injured in 
two respects; first, by the payment of his doctor’s 
bill; and secondly by the loss occasioned to his 
business by his inability to attend to it. This was 
deemed a good ground of action. Upon the ques- 
tion whether the cause of action survived to the execu- 
trix, the judge said: ‘‘I see no reason why, 
because a man is killed and his estate damaged also, 





his estate should lose compensation merely because 
he was killed, whereas he might have recovered the 
compensation if he had lived. In respect to the 
claim that the damage to business was too remote, it 
was said ‘‘the damages sought to be recovered here 
are immediate and by nomeans remote. <A railway 
company must be supposed to have it in their con- 
templation that if a passenger be injured, his busi- 
ness, if he have any, will necessarily suffer.” Den- 
man, J., also delivered an opinion stating the ques- 
tion to be ‘‘ can an action be supported for damage 
to estate of a testator flowing from the breach of a 
contract made with the testator in his life-time ? 
* * * Undoubtedly this is the first case in 
which such a proposition has been distinctly laid 
down.” The judge further said: ‘*The natural 
consequences of a breach of contract are the subject 
of damages, and one of the natural consequences of 
a man of business being killed by a railway accident 
is, that his business should suffer. A contract about 
a chattel is different from a contract with a specific 
individual, and the defendants took upon themselves 
the risk of having to recoup the estate when they 
engaged to carry the testator.” 


In Reg. v. Burney, 31 L. T. N. 8S. 828, the Court 
of Queen’s Bench considered the question whether a 
highway ceases to be such after it is rendered a 
cul de sac by the erection of buildings authorized by 
act of parliament. The defendant obstructed the 
way and was indicted therefor. The jury found 
that the part of the way where defendant’s obstruc- 
tions were had ceased to be of any public utility. 
The case came before the full bench on questions 
reserved. Blackburn, J., said: ‘‘ The question is 
whether the legal. abolition of a thoroughfare has 
the effect of rendering that part of it, beyond what 
is actually stopped, no longer a highway when it 
is useless to the public. There are dicta of Pat- 
terson, J., and other judges that a cul de sac may be a 
highway, and there is authority that new openings 
may be made into a highway from the adjoining lands. 
Although this piece of unused road may be of little 
value, its obstruction cannot be absolutely no possi- 
ble injury to any member of the public.” The judge 
further said that the finding of the jury was an im- 
portant consideration in deciding upon the punish- 
ment of defendant, but it could not deprive the 
prosecutor of his right to judgment. Lush, J., also 
said that when a highway is stopped by act of parlia- 
ment the public are not deprived of any more of 
their right than the statute expresses. In New 
York it may be regarded as settled that a cul de sac 
may be ahighway. People v. Kingman, 24 N. Y. 559; 
Wiggins v. Tallmadge, 11 Barb. 457; Hickok v. 
Trustees of Plattsburgh, 41 id. 185. But whether 
it is a highway or a private passage depends upon 
the user or dedication, and is to be decided by the 
jury. Thompson on Highways, page 5. 
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THE STABILITY OF THE LAW. 

It is a quite common saying that nothing is cer- 
tain in law. To those who entertain this idea, we 
recommend the consideration of an incident that 
recently took placein England. We refer to the re- 
entry by the reversioner of a lease of lands for a thou- 
sand years upon the expiration of the fullterm. This 
is a circumstance that could not have occurred in 
this country, for the very good reason, among others, 
that we are not old enough to render it possible, but 
also for the reason that among us the notion is quite 
prevalent that when one has used another’s property 
for a good while it becomes his own. This idea is 
at the bottom of all our anti-rent disturbances. 
The man who thinks there is nothing certain in law, 
is quite apt also to think, that if he has for many 
years occupied a large farm belonging to another, 
for a rent which in the prulonged tenure of the occu- 
pancy has become ridiculously small, the farm ought 
to belong to him. Our national obligations, too, 
rest rather lightly upon our conscience. Already 
there is a large class of our citizens who are seeking 
ways and means of repudiating our national debt of 
only ten or fifteen years standing. It is indeed very 
difficult for us to realize the expiration of a thousand 
years’ lease. There are leases of a thousand years 
outstanding in New England, we believe, but as they 
will continue to stand out until about the year of 
grace, 2700, we need not conjecture nor give ourselves 
much concern about them. When they fall in, New 
England will deserve a different name, and some 
other person than ourselves will doubtless note the 
incident for this journal. Even now we regard 
the one hundred year leases of Trinity church, some 
of which are about expiring, with a sort of awe and 
a self congratulation that we allow the tenant of the 
fee to have his own again. 

But to return to this English lease. It was exe- 
cuted in the reign of Alfred, that great and good 
man and wise law-giver, who did so much to raise 
his people out of the slough of degradation into 
which years of subjection had dragged them, and to 
establish them ona basis of order and self-respect; 
who, ‘‘in the midst of a cruel war, of which he did 
not see the beginning nor live to see the end, did 
more for the establishment of order and justice than 
any other prince has been known to do in the pro- 
foundest peace.” Its execution bears date two 
centuries before the Norman conquest. When one 
looks back across this gulf of a thousand years, it 
almost staggers human belief to credit the incident. 
Through what vicissitudes of human history has this 
document survived! What changes, revolutions, 
conquests, has it witnessed! What else has survived 
the wreck of time? Westminster Abbey is called 
venerable, but it is four hundred years younger than 
this document. While the contract is couched in a 
language which none but curious scholars are now 
conversant with, the judgment of re-entry is ex- 





pressed in a national tongue thrice changed since 
Alfred. Human memory is racked to recall the suc- 
cession of kingly houses which have ruled Great 
Britain — Plantagenet, York, Lancaster, Stuart, 
Hanover — forty monarchs since Alfred. In regard 
to many of these rulers history is engaged in con- 
jecture;— was Richard really a cruel tyrant, or a 
courteous gentleman and good king; was Henry 
Eighth a monster of jealousy or a considerate and 
fond husband; did Mary of Scots really write those 
damaging letters to Bothwell, and was she really a 
party to the murder of her husband ;— how mythical 
these characters and how doubtful the events of 
their times have already become! The parties to 
this instrument belonged to a barbarous, abject, 
cruel, and superstitious race — a few savages, strug- 
gling for existence against exterior enemies and in- 
ternal dissension ;— while the reversioner of to-day 
is of the richest, most enlightened and most power- 
ful people on earth; who rule the seas; whose lan- 
guage is spoken by forty millions of descendants in a 
world three thousand miles distant, and undiscovered 
until six centuries after Alfred; and whose councils 
and influence govern the world from the Hebrides 
to India, from Australia to California and the Gulf 
of St. Lawrence. This contract was entered into 
seven centuries before Shakspeare, the acknowl- 
edged king of universal literature, of whose achieve- 
ments and very existence literary inquiry is even 
now beginning to raise grave doubts. Since those 
parties contracted, all the greatest facts of human 
history have occurred. Chivalry has risen and 
fallen; the discovery of the art of printing has set 
thought free and banished superstition; the inven- 
tion of gunpowder has revolutionized warfare; the 
discovery of the telescope has enabled men to read 
the heavens and lift themselves a little nearer the 
Infinite; the new birth of classical learning has 
softened the hearts of men and refined their tastes 
by ‘‘the newly disseminated poetry of Virgil, the 
eloquence of Cicero, and the glowing narratives of 
Livy;” the reformation has given mankind the open 
Bible; the discovery of America has given liberty a 
home and asylum; and the abolition of American 
slavery has demonstrated that there is such a thing 
as a national conscience, and such a being as an 
overruling God. The race who enforce the contract 
are as much above the race to whom those belonged 
who made it, as it is possible for human thought to 
conceive, and yet the contract is respected and en- 
forced as if it had been made only a generation ago. 

We dare say this incident does not excite much 
attention in England. Naturally it would be more 
remarked in a country like ours, whose beginning 
was only yesterday. But really it is an occurrence 
that speaks volumes for the constancy and integrity 
of the Anglo-Saxon race and for the stability of its 
laws. We venture to say that such an occurrence 
would be impossible, historically, legally, or morally, 
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in any other country than Great Britain. The 
Anglo-Saxon race is the only race that uniformly 
keeps engagements and recognizes the true idea of 
law. And strangest of all, the law that governs 
this people and by virtue of which an agreement is 
enforced a thousand years after its execution, exists 
but in tradition and is unwritten. Laws inscribed 
on stone and brass have not been potent enough to 
cause other nations to keep faith; but here is a 
nation whose rule of action is omnipotent although 
it exists but in the oral consent of the people. The 
codes of Alfred and Canute have passed away, but 
equity and utility, the great principles on which all 
enduring law must be founded, survive and com- 
mand our admiration and obedience. If the spirit 
of the great Saxon law-giver takes any interest in 
the affairs of this world and of the people whom he 
regenerated and blest, we can faintly imagine the 
satisfaction and content with which he must view 
the fulfillment of an engagement made in his reign, 
the result of the ideas of equity, utility and good 
faith which he instilled into the minds of his subjects 
and stamped upon his laws. This incident should 
make us proud that we belong to Alfred’s race, and 
that we have succeeded to the possession of his laws. 
It should also make us proud to belong to a profes- 
sion whose ideal is so high, however far short we 
may come of it in practical administration, and whose 
office is so useful and beneficent. And to those of 
us who are legislators it affords a significant admoni- 
tion that it is not all legislation that deserves to live 
a thousand years, and that we should accede to none 
which might not usefully attain such a tenure of 


existence. 
—_—_—_>______—_- 


TRADE-MARKS. 


The never-ending and constantly-varying question 
of trade-marks came up again in the English Court 
of Chancery, in November, 1873, in the case of 
Raggett v. Findlater, L. R. 17 Eq. Cas. 29. An 
injunction to restrain the defendant’s use upon 
their trade label of the term, ‘‘ Nourishing Stout,” 
which the plaintiff had previously used, was refused, 
on the ground that ‘‘ nourishing” was a mere Eng- 
lish adjective of quality. The bill alleged that the 
plaintiff ‘‘ had devoted himself to the study of im- 
proving and bringing such stout to perfection, and 
rendering the same a wholesome and nourishing bever- 
age; that the manufacture of the stout was based 
upon a particular method or process, whereby the 
earthy phosphates, or nutritive salts of the malt, 
which afford mineral nourishment to the bones and 
nerves of the body, were more fully and completely 
extracted and developed than was ordinarily the 
case, and the stout rendered by such means easier of 
digestion, and more nourishing than other stout 
not manufactured by such process,” ete. Unfortu- 
nately for the plaintiff the court concluded that the 
plaintiff drew on his imagination for this enticing 





description, for he was forced to admit that he bought 
his stout of brewers, who supplied many other cus- 
tomers from the same vats, and although he con- 
tended, as the court expressed it, ‘‘that when he 
gets it to his cellars he doctors it himself,” yet the 
court say, that ‘‘as the brewing solely for him by 
Truman & Co. turns out to be a fiction, I am very 
much inclined to think that what he puts into the 
beer is also a fiction.” And so the plaintiff was 
mulcted in costs on account of this flight of fancy. - 

There certainly are some cases in which a dealer 
may acquire a trade-mark in a ‘‘fancy” name or 
description. But there can be no monopoly of 
common words of the English language. The courts 
seem to limit the exclusive right of use to foreign 
words, or words in dead languages, not known to 
people in general, or to words not in ordinary use, 
or to coined expressions. The name, to be entitled 
to protection, must be a mere arbitrary designation 
for the sake of distinction, and not a mere English 
word denoting quality. This distinction is illus- 
trated in numerous decisions. For instance, although 
as a general rule geographical names cannot be con- 
verted into trade-marks, yet they may be, where the 
name is not used to denote the place of manufac- 
ture, oris of a distant or unknown locality. Dis- 
tance lends impunity to theuse. Thus, in McAndrew 
v. Bassett, 4 De G. & 8. 380, the word ‘‘ Anotolia” 
was held to be a good trade-mark, descriptive of 
liquorice, although it describes a district of Asia 
Minor where that root grows, because that district 
was utterly unknown to the great bulk of the com- 
munity. In Wotherspoon v. Currie, L. R. 5 H. L. 
508, the word ‘‘ Glenfield” was held a good trade- 
mark descriptive of starch, although the word is 
the name of the locality where the article was manu- 
factured, because that locality was an obscure ham- 
let entirely unknown to the public. In that case 
the court conceded that any number of persons 
might manufacture ale at Burton, and call it “ Bur- 
ton ale.” Ford v. Foster, L. R. 7 Ch. 611, was the 
case of the ‘‘ Eureka Shirts.” The appellation was 
protected because ‘‘that word is one which ninety- 
nine out of every hundred of Her Majesty’s subjects 
would be wholly unacquainted with.” While in 
Broadhurst v. Barlow, the use of the words, 
‘* Exactly twelve yards,” on rolls of long cloth manu- 
factured for the Turkish market, and expressed in 
the Turkish, Armenian, and modern Greek languages, 
was approved, because of the polyglot character of 
the inscription. The court, in the case under 
review, say of that case: ‘‘If the plaintiffs had used 
the words, ‘ exactly twelve yards,’ in the English 
language, nobody could have said that any other 
manufacturer could not have done the same; or that 
if one English manufacturer of ribbon had put on 
the roller, ‘ exactly twelve yards,’ another manufac- 
turer might not make his ribbon, and put it ona 
roller, and say, ‘exactly twelve yards.’ It would 
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be trade-mark running mad to say that such a thing 
as that could be. Therefore the fact of its being put 
in three languages, all foreign languages, con- 
stituted the trade-mark in that case.” So, 
in like manner, the French courts, in Gout 
v. Aleploglu, decided that the word ‘‘ Pessen- 
dede,” in Turkish characters, and meaning ‘‘ war- 
ranted,” was a valid trade-mark on the plaintiffs’ 
watches. In the case of Seivo v. Provezende, L. R. 1 
-Ch. 192, the plaintiff's name was derived from a 
district in Portugal, where he raised wine, and 
stamped the casks with a coronet and the word 
‘*Seixo.” The defendant also had vineyards in 
that district, but was prohibited from using the 
appellation for his wine, in connection with the 
device of a coronet, because the circumstances 
denoted that such use was fraudulent. In Cocks v. 
Chandler, the parties were held equally entitled to 
mark their goods ‘‘ Reading Sauce,” but the defend- 
ant was restrained from prefixing the word 
‘* original,” because it was a misrepresentation. In 
Braham v. Bustard, 1 H. & M. 447, the trade-mark 
was ‘‘ Excelsior White Soft Soap.” This was held 
a good trade-mark, because, as the court say in the 
case under review, ‘‘‘ Excelsior’ is a Latin word 
which would be understood by few of the public, 
and does not, and could not describe quality.” 
(We ‘‘guess” that the learned court is not 
familiar with Mr. Longfellow’s ballad, ‘* Excelsior,” 
or he would not have made this remark.) Soina 
French case the designation ‘‘Mount Carmel” was 
protected. The delicacy of the distinction is strik- 
ingly illustrated in the French case of Barnett v. 
Kiibler. The plaintiff was proprietor of the scien- 
tific toy known as the ‘‘Serpent of Pharaoh,” a 
small cone covered with tin-foil, ¢harged with cer- 
tain chemical preparations which when set on fir: 
imitated the form, length, movements and color of a 
real serpent. The defendant sold a similar article 
under the name of ‘‘Magic Serpent.” The term 
‘serpent’ was held not to be a trade-mark. It 
must be confessed that this seems a very rigid holding. 

The like distinction has been recognized in the 
leading cases in this country. Geographical names 
used to designate the place of manufacture or pro- 
duction are not entitled to protection as trade-marks. 
This was held in the celebrated Lackawanna coal 
case. Justice Strong there asked: ‘‘Could such 
phrases as ‘ Pennsylvania wheat,’ ‘ Kentucky hemp,’ 
‘ Virginia tobacco,’ or ‘Sea-Island cotton,’ be pro- 
tected as trade-marks ?” This doctrine was reitera- 
ted in the case of the ‘‘ Moline Plows,” Candee v. 
Deere, 54 Ill. 439, and conceded in the case of the 
‘* Akron cement,” Newman v. Alvord, 51 N. Y. 189; 
although in the latter it was held that a geographi- 
cal name could not be adopted as a trade-mark by a 
non-resident as against an inhabitant of the local- 
ity or region indicated by the name in respect to 
a natural product peculiar to that locality er region. 





But in the celebrated ‘‘ Congress water” case,45 N.Y. 
291, the expressions, ‘‘ Congress Spring,” ‘‘ Congress 
water,” etc., were held to be valid trade-marks. 
Judge Duer recognized the distinction in the famous 
case of ‘‘Balm of Thousand Flowers,” where he 
remarked that the further removed an appellation is 
from actually describing the article in question, the 
more exclusive and decided becomes the right to it, 
and cited the case of the ‘Medicated Mexican 
Balm,” which had nothing in its composition 
peculiar to the halls of Montezuma and the 
land of the Aztecs, and the case of the “ Chinese 
Liniment,” which was a stranger to the Celestial 
Empire in all its ingredients, except perhaps its 
‘*ways that are dark and tricks that are vain.” 
Another shade of the distinction was also illustrated 
in Stokes v. Landgraff, 17 Barb. 608. Here the 
plaintiff, a manufacturer of glass at Galen, Wayne 
county, New York, used the words Galen, Lake, 
Cylinder, Wayne, New York, to denote certain 
qualities of glass made at his manufactory, in 
the order of the words as given. The defend- 
ant, a manufacturer of glass at another place, 
adopted some of the same words to distinguish his 
glass. The court held that the words were not pro- 
per trade-marks, because they did not denote the 
goods or property, or particular place of business, but 
only the nature, kind, and quality of the article 
manufactured. In short that these words were 
merely a substitute for numerals. (We have always 
been a little sceptical about the correctness of this 
decision.) In Choynski v. Cohen, 39 Cal. 501, it 
was held that no trade-mark could be acquired in 
the words ‘‘Antiquarian Book Store.” 

There are a great many other cognate cases, but 
enough have been cited to show that one trader can- 
not obtain a monopoly of an essential and common part 
of the English language, wherewith to describe his 
wares. If he wants to distinguish he must coin a word 
or create a unique description out of known words; 
or if he wishes to use a geographical name, he must im- 
port one from such a distance that no one will suspect 
that it in any way describes the article advertised. 

secnipitinipiatinli dion 

Attorney-general Williams has prepared a circular to 
be sent to district attorneys, requiring them to comply 
with the act of February 22, 1875, ordering them to 
enter motions in their several courts, to require clerks 
of such courts to execute new bonds in a sum of not less 
than $5,000 nor more than $20,000, that they will faith- 
fully discharge the duties of their offices. Upon the 
failure of any clerk to execute such new bonds, the act 
provides that his office shall be deemed vacant.— 
George Ticknor Curtis delivered a lecture before the 
New York Association for the Advancement of Science 
and Art, on the “Nature of our Union.” Mr. Curtis 
said that the powers of the general government are 
special and enumerated, and those not enumerated re- 
main with the States and the people, and this line of 
demarcation must be observed if we wish to preserve 
our liberties. Judge Pierrepont and David Dudley 
Field also made addresses. 
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BANKRUPTCY LAW. 


TITLE OF PURCHASER UNDER JUDGMENT OF STATE 
Court. 

In Valliant, assignee, etc., v. Childress, the United 
States Supreme Court considered the following ques- 
tion: When attachment proceedings are regularly 
commenced, a levy made, and the property is in the 
possession of the sheriff before the filing of petition in 
bankruptcy, when there is no stay of proceedings or 
other measures iu the bankrupt court to arrest the 
suit in the State court, there being no fraud, a sale is 
bad under the judgment of the State court, a deed is 
given by the sheriff, and possession taken under it, 
can the title acquired under such sale be attacked by 
the assignee collaterally in a suit at law? In other 
words, can the assignee allege that under these cir- 
cumstances the State court had no jurisdiction to 
proceed in the action after an adjudication in bank- 
ruptcy and that no title passed to the purchaser under 
the judgment of the State court? 

The defendant’s title rests upon a purchase under 
two decrees in the Court of Chancery of the State of 
Tennessee, in which the proceedings were commenced 
by attachment on the 15th and 27th days of April, 1867. 
In April and Jnne, 1868, decrees were obtained in these 
suits, and on the 17th of September, 1868, sales were 
made under these decrees, the purchaser then entered 
into possession, and the defendant under them now 
claims title and possession by virtue of that purchase. 
Montgomery filed his petition to be declared a bank~ 
rupt on the 18th of February, 1868. This was ten 
months after the attachment proceedings had been 
commenced, and four months before the decrees were 
obtained in those suits, and seven months before the 
sale took place under those decrees. Montgomery 
was adjudged a bankrupt on the 27th of February, 
1868. This again was about seven months before the 
sale under State decrees took place, and it was ten 
months after the actual commencement of the attach- 
ment proceedings in the State court. Hunt, J., who 
delivered the opinion of the court, said: ‘*‘ Where the 
power of a State court to proceed ina suit is subject 
to be impeached, it cannot be done except upon an 
intervention by the assignee, who shall state the facts 
and make the proof necessary to terminate such juris- 
diction. This rule gains whether the four months’ 
principle is applicable or whether it is not applicable. 
In Kent v. Downing, 44 Ga. 116, the court say: ‘The 
assignee may, on his own motion, be made a party, if 
for no other reason than to have it properly made 
known to the court that the defendant has become 
bankrupt. He has also a right to move to dismiss the 
attachment. The adjudication of bankruptcy must 
be made known to the court in some authentic mode. 
It may be denied, and the State court cannot take 
notice of the judgment of other courts by intuition. 
They must be brought to the notice of the court, and 
this cannot be done without parties.’ In Gibson v. 
Green, 45 Miss. 209, the same principle is stated. See 
also Johnson v. Barber, 1 Wool., 324, opinion by Jus- 
tice Miller. The application of these principles gives 
a ready solution of the question presented in the case 
before us. The issuing of the attachments against the 
property of Montgomery took place more than four 
months prior to the filing of his petition in bankruptcy. 
By the law of Tennessee, the levy of the attachments 
gave a specific lien upon the property described in 
them. (See § 3507, Stat. Tenn., 1871, and notes of 


numerous cases; 2 Thom. & Ste. St., 1463-4). 





If the 
assignee had intervened in the suit, he would have 
been entitled to the property or its proceeds, subject 
to this lien. He did not, however, intervene or take 
any measures in the case. He allowed the property to be 
sold under the judgments in the attachment suits, and 
those under whom the defendant claims purchased it, 
obtaining a perfect title to thesame. The plaintiff has 
no title upon which he can recover, and the judgment 
of the Circuit Court to that effect must be affirmed.” 


CONFESSION OF JUDGMENT. 


In Mays et al., assignees, v. Fritton, the Supreme 
Court of the United States considered the rights of a 
creditor holding a lien on a bankrupt’s estate in virtue 
of judgment by confession. The facts are as follows: 
On the 16th of January, 1868, Born, the bankrupt, 
executed and delivered to Mrs. Fritton a bond and 
warrant of attorney to secure the payment of $4,500 
in one year from date, with interest, on which judg- 
ment was perfected the same day. On the 3lst day 
of the same month a petition was presented by a cred- 
itor of Born, praying that he might be declared a 
bankrupt, stating various acts of bankruptcy alleged 
to have been committed on the Ist day of January, 
1868, the 3d and 14th days of the same month. On the 
28th day of February, 1868, Born was adjudged to be 
a bankrupt, and on the 18th day of March Mays was 
appuinted one of his assignees. In the proceedings 
before the auditor, the assignees insisted that at the 
time of giving the warrant of attorney, Born was in- 
solvent. This allegation the jury found to be true. 
It was insisted also, that Mrs. Fritton had reasonable 
cause to believe that Born was then insolvent. On this 
point the jury found with Mrs. Fritton, to wit: that 
she had not such cause. The jury found further, that 
the judgment was given to secure the paymeut of a 
prior debt, but that it was not given to enable Mrs. 
Fritton to obtain a preference over other creditors. 

Hunt, J., who delivered the opinion, said: ‘* The 
39th section of the bankrupt act defines what acts of 
the debtor afford grounds for declaring him to be a 
bankrupt upon the petition of his creditor, among 
which are the following: ‘Or who being bankrupt or 
insolvent, * * * sh make any payment, gift, 
grant, sale, * * * or give any warrant to confess 
judgment, or procure or suffer his property to be taken 
on legal process with intent to give a preference to one 
or more of his creditors.’ The bankrupt court, on the 
8lst of January, 1868, adjudged that Born had com- 
mitted some of the acts in this section specified, by 
reason of which his creditor was entitled to have him 
declared a bankrupt. Whether Mrs. Fritton shall re- 
tain this fund or shall lose it, depends upon the 35th 
section of the same act. That section enacts that if 
any person, being insolvent or in contemplation of in- 
solvency, and within four months before the filing a 
petition by or against him, with a view to give a prefer- 
ence, procures his property to be attached or seized on 
execution, or makes any payment, pledge, transfer, or 
who shall within six months make any sale, transfer, 
conveyance, or other disposition of his property to 
any person having reasonable cause to believe that 
such person is insolvent and such payment, etc., is 
made in fraud of the provisions of this act, the same 
shall be void and the assignee may recover the prop- 
erty, etc., from the person so to be benefited. To author- 
ize the assignee to recover the money or property under 
this section, it is necessary that he should establish 
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the act of the bankrupt, not only of which he com- 
plains, but also that it was done with a view to give a 
preference over other creditors, and that the other 
party to the transaction had reasonable cause to be- 
lieve that such person was insolvent. Fora full dis- 
cussion of the law on this general subject, see the 
recent case of Wilson v. City Bank, 17 Wall. 473; Bump 
on Bankruptcy, 532-542, 547. 

“In the case before us, both of these necessary facts 
have been found against the assignee. In answer to 
the second inquiry submitted to them, the jury said 
that Mrs. Fritton had not reasonable cause to believe 
that Born was insolvent at the time he executed the 
warrant of attorney. In answer to the further in- 
quiry, they said that this warrant of attorney was not 
given with a view to a preference over other creditors. 
The warrant of attorney cannot, therefore, be held 
void under the 35th section of the bankrupt law. That 
section does not reach it, and as the act of the parties 
was valid under the statutes of Pennsylvania, there is 
nothing to impeach its validity.” 


—_—_4—_____. 
TAXATION IN AID OF MANUFACTURES. 


UNITED STATES SUPREME COURT. 


Citizens’ SAVINGS AND LOAN ASSOCIATION, plaintiff 
in error, V. Ciry or TOPEKA. 


1. A statute which authorizes towns to contract debts or other 
obligations payable in mone dey my the duty to levy taxes 
to pay them, unless some o d or source of payment 
is provided. 

2. If there is no power in the legislature which passed such a 
statute to authorize the levy of taxes in aid of the purpose 
for which the obligation is to be contracted, the statute is 
void, and so are the bonds or other forms of contract based 

3. The sey h thing in the th f 

ere is no suc the t ney of our governments, 
State and national, as unlimited power in any of their 
branches. The rry* the | tive, and the judicial 
departments are all of limited a defined powers. 

4. There are limitations of such powers which arise out of the 
essential nature of all free governments. Implied reserva- 
tions of individual rights, without which the oe com- 

id not exist, and which are res by all gov- 


pact 
ernments entitled to the name. 
5. Among these is te page ge of the right of taxation, that 


of a public object, an object 


it can only 
the purpose for which ~— LA. are 


which is within th 
established. 

6. It cannot, therefore, be exercised in aid of enterprises 
strictly private, for the benefit of individuals, though in a 
oe or collateral way the local public may be benefited 


reby. 

7%. Thoagh the line which distinguishes the public use for which 
taxes may be from the private use for which they 
may not, is not always easy to discern, yet it is the duty of 
the courts, where the case falls clearly within the latter 
class, to interpose, when properly called on, for the protec- 
— of the ries. of the citizen, and aid to prevent his pri- 

be poems perty from being unlawfully appropriated to the use 
of o' 


& A statute which authorizes a town to issue its bonds in aid 
of the manufacturing enterprise of individuals, is void, 
because the taxes ni to pay the bonds would, if 

be a transfer of the ‘property of individuals to 
aid in the projects of gain and profit of others, and not 
for a public use, in the proper sense of that term. 

. in a suit brught on such bonds or the interest cou 

be = tached thereon, the Circuit Court properly declared t. 
vol 

Mr. Justice MILLER delivered the opinion of the 
court. 

The plaintiffs in error brought their action in the 
Cireuit Court for the district of Nebraska, on coupons 
for interest attached to bonds of the city of Topeka. 

The bonds on their face purported to be payable to 
the King Wrought-Iron Bridge Manufacturing and 
fron Works Company, of Topeka, to aid and encourage 
that company iu establishing and operating bridge 
shops in said city of Topeka, under and in pursuance 
of section 26 of an act of the legislature of the State 
of Kansas, entitled ‘“‘ An act to incorporate cities of 





the second class,’”’ approved February 29, 1872; also, 
another act, to authorize cities and counties to issue 
bonds for the purpose of building bridges, aiding rail- 
roads, water power, or other works of internal im- 
provement, approved March 2, 1872. 

The city issued one hundred of these bonds for 
$1,000 each, as a donation, and so it is stated in the 
declaration, to encourage that company in its design 
of establishing a manufactory of iron bridges in that 
city. 

The declaration also alleges that the interest coupons 
first due were paid out of a fund raised by taxation for 
that purpose, and that after this payment the plaintiff 
became the purchaser of the bonds amd the coupons on 
which suit is brought, for value. 

A demurrer to this declaration was sustained by the 
Circuit Court, and to the judgment rendered thereon 
in favor of defendant, the present writ of error is 
prosecuted. 

The section of the act of February 29th, on which 
the main reliance is placed for the authority to issue 
these bonds, reads as follows: 

**Secrion 76. The council shall have power to en- 
courage the establishment of manufactories and such 
other enterprises as may tend to develop and improve 
such city, either by direct appropriation from the 
general fund or by the issuance of bonds of such city 
in such amounts as the council may determine: 
Provided, That no greater amount than $1,000 shall be 
granted for any one purpose, unless a majority of the 
votes cast at an election called for that purpose shall 
authorize the same. The bonds thus issued shall be 
made payable at any time within twenty years, and 
bear interest not exceeding ten per cent per annum.” 

It is conceded that the steps required by this act 
prerequisite as to issuing the bonds and other details 
were regular, and that the language of the statute is 
sufficient to justify the action of the city authorities, 
if the statute was within the constitutional compe- 
tency of the legislature. 

The single question, therefore, for consideration 
raised by the demurrer is the authority of the legis- 
lature of the State of Kansas to enact this part of the 
statute. 

Two grounds are taken in the opinion of the circuit 
judge and in the argument of counsel for defendant 
on which it is insisted that the statute is unconstitu- 
tional. 

The first of these is, that by section five of article 
twelve of the constitution of that State it is declared 
that provision shall be made by general law for the or- 
ganization of cities, towns and villages; and their 
power of taxation, assessment, borrowing money, con- 
tracting debts and loaning their credit shall be so re- 
stricted as to prevent the abuse of such power. 

The argument is that the statute in question is void 
because it authorizes cities and towns to contract 
debts, and does not contain any restriction on the 
power so conferred. But whether the statute which 
confers power to contract debts should always contain 
some limitation or restriction, or whether a general 
restriction applicable to all cases should be passed, 
and whether in the absence of both the grant of power 
to contract is wholly void, are questions whose solu- 
tion we prefer to remit to the State courts, as in this 
case we find ample reason to sustain the demurrer in 
the second ground on which it is argued by counsel 
and sustained by the Circuit Court. 

That proposition is that the act authorizes the towns 
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and other municipalities to which it applies, by issuing 
bonds or loaning their credit, to take the property of 
the citizen under the guise of taxation to pay these 
bonds, and use it in aid of the enterprises of others 
which are not of a public character, thus perverting 
the right of taxation, which can only be exercised for 
a public use, to the aid of individual interests and per- 
sonal purposes of profit and gain. 

The proposition as thus broadly stated is not new, 
nor is the question which it raises difficult of solu- 
tion. 

If these municipal corporations, which are in fact 
sub-divisions of the State, and which for many reasons 
are vested with quasi legislative powers, have a fund 
or other property out of which they can pay the debts 
which they contract, without resort to taxation, it may 
be within the power of the legislature of the State to 
authorize them to use it in aid of projects strictly pri- 
vate or personal, but which would in a secondary man- 
ner contribute to the public good; or where there is 
property or money vested in a corporation of the kind 
for a particular use, as public worship or charity, the 
legislature may pass laws authorizing them to make 
contracts in reference to this property, and incur debts 
payable from that source. 

But such instances are few and exceptional, and the 
proposition is a very broad one, that debts contracted 
by municipal corporations must be paid, if paid at all, 
out of taxes which they may lawfully levy, and that 
all contracts creating debts to be paid in future, not 
limited to payment from some other source, imply an 
obligation to pay by taxation. 

It follows that in this class of cases the right to con- 
tract must be limited by the right to tax, and if in the 
given case no tax can lawfully be levied to pay the 
debt, the contract itself is void for want of authority 
to make it. 

If this were not so, these corporations could make 
valid promises, which they have no means of fulfill- 
ing, and on which even the legislature that created 
them can confer no such power. The validity of acon- 
tract which can only be fulfilled by a resort to taxa- 
tion, depends on the power to levy the tax for that 
purpose. Sharpless v. Mayor of Philadelphia, 21 Penn. 
St. 147, 167; Hanson v. Vernon, 27 Iowa, 28; Allen v. 
Inhabitants of Jay, 60 Me. 127; Lowell v. Boston, Mass. ; 
Whiting v. Fond du Lac, 25 Wis. 188. 

It is, therefore, to be inferred that when the legisla- 
ture of the State authorizes a county or city to con- 
tract a debt by bond, it intends to authorize it to levy 
such taxes as are necessary to pay the debt, unless 
there is in the act itself, or in some general statute, 
a limitation upon the power of taxation which repels 
such an inference. 

With these remarks and with the reference to the 
authorities which support them, we assume that unless 
the legislature of Kansas had the right to authorize 
the counties and towns in that State to levy taxes to 
be used in aid of manufacturing enterprises, con- 
ducted by individuals, or private corporations, for 
purposes of gain, the law is void, and the bonds issued 
under it are also void: We proceed to the inquiry 
whether such a power exists in the legislature of the 
State of Kansas. 

We have already said the question is not new. The 
subject of the aid voted to railroads by counties and 
towns has been brought to the attention of the courts 
of almost every State in the Union. It has been 
thoroughly discussed and is still the subject of discus- 





sion in those courts. It is quite true that a decided 
preponderance of authority is to be found in favor of 
the proposition that the legislatures of the States, un- 
less restricted by some special provisions of their con- 
situtions, may confer upon these municipal bodies 
the right to take stock in corporations created to build 
railroads, and to lend their credit to such corporations. 
Also, to levy the necessary taxes on the inhabitants, 
and on property within their limits subject to general 
taxation, to enable them to pay the debts thus in- 
curred. But very few of these courts have decided 
this without a division among the judges of which 
they were composed, while others have decided against 
the existence of the power altogether. The State v. 
Wapello Co., 13 Iowa, 308; Hanson v. Vernon, 27 id. 
28; Sharpless v. Mayor, etc., 21 Penn. St. 147; Whiting 
v. Fond du Lac, 25 Wis. 188. 

In all these cases, however, the decision has turned 
upon the question whether the taxation by which this 
aid was afforded to the building of railroads was fora 
public purpose. Those who came to the conclusion 
that it was, held the laws for that purpose valid. 
Those who could not reach that conclusion held them 
void. In all the controversy this has been the turning 
point of the judgments of the courts. And it is safe 
to say that no court has held debts created in aid of 
railroad companies, by counties or towns, valid on any 
other ground than that the purpose for which the 
taxes were levied was a public use, a purpose or object 
which it was the right and the duty of State govern- 
ments to assist by money raised from the people by 
taxation. The argument in opposition to this power 
has been, that railroads built by corporations organized 
mainly for purposes of gain—the roads which they 
built being under their control, and not that of the 
State — were private and not public roads, and the tax 
assessed on the people went to swell the profits of in- 
dividuals and not to the good of the State, or the ben- 
efit of the public, except in a remote and collateral 
way. On the other hand, it was said that roads, canals, 
bridges, navigable streams, and all other highways, had 
in all times been matter of public concern. That such 
channels of travel and of the carrying business had 
always been established, improved, regulated by the 
State, and that the railroad had not lost this character 
because constructed by individual enterprise, aggre- 
gated into a corporation. 

We are not prepared to say that the latter view of it 
is not the true one, especially as there are other char- 
acteristics of a public nature conferred on these cor- 
porations, such as the power to obtain right of way, 
their subjection to the laws which govern common 
carriers and the like, which seem to justify the propo- 
sition. Of the disastrous consequences which have 
followed its recognition by the courts and which were 
predicted when it was first established there can be no 
doubt. 

We have referred to this history of the contest over 
aid to railroads by taxation to show that the strongest 
advocates for the validity of these laws never placed 
it on the ground of the unlimited power in the State 
legislature to tax the people, but conceded that where 
the purpose for which the tax was to be issued could 
no longer be justly claimed to have this public charac- 
ter, but was purely in aid of private or personal ob- 
jects, the law authorizing it was beyond the legislative 
power, and was an unauthorized invasion of private 
right. Olcott v. Supervisors, 16 Wall. 689; People v. 
Salem, 20 Mich. 452; Jack v. Andover, 103 Mass. 94; 
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Dillon on Municipal Corporations, § 587; 2 Redfield’s 
Laws of Railways, 398, rule 2. 

It must be conceded that there are such rights in 
every free government beyond the control of the State. 
A government which recognized no such rights, which 
held the lives, the liberty, and the property of its citi- 
zens sabject at all times to the absolute disposition 
and unlimited control of even the most democratic 
depository of power, is after all but adespotism. It is 
true it is a despotism of the many, of the majority, if 
you choose to call it so, but it is none the less a despot- 
ism. It may well be doubted if a man is to hold all 
that he is accustomed to call his own, all in which he 
has placed his happiness, and the security of which is 
essential to that happiness, under the unlimited do- 
minion of others, whether it is not wiser that this 
power should be exercised by one man than by many. 

The theory of our governments, State and national, 
is opposed to the deposit of unlimited power any- 
where. Theexecutive, the legislative, and the judicial 
branches of these governments are all of limited and 
defined powers. 

There are limitations on such power which grow out 
of the essential nature of all free governments. Im- 
plied reservations of individual rights, without which 
the social compact could not exist, and which are re- 
spected by all governments entitled to the name. No 
court, for instance, would hesitate to declare void a 
statute which enacted that A and B, who were hus- 
band and wife to each other, should be so no longer, 
but that A should thereafter be the husband of C, and 
B the wife of D. Or which should enact that the 
homestead now owned by A should no longer be his, 


but should henceforth be the property of B. Whiting 
v. Fond du Lac, 25 Wis. 188; Cooley on Constitutional 
Limitations, 129, 175, 487; Dillon on Municipal Corp., 
§ 587. 

Of all the powers conferred upon government, that 


of taxation is most liable to abuse. Given a purpose 
or object for which taxation may be lawfully used and 
the extent of its exercise is in its very nature unlim- 
ited. It is true that express limitation on the amount 
of tax to be levied or the things to be taxed may be 
imposed by constitution or statute, but in most in- 
stances for which taxes are levied, as the support of 
government, the prosecution of war, the national de- 
fense, any limitation is unsafe. The entire resources 
of the people should in some instances be at the dis- 
posal of the government. 

The power to tax is, therefore, the strongest, the 
most pervading of all the powers of government, 
reaching directly or indirectly to all classes of the peo- 
ple. It was said by Chief Justice Marshall, in the case 
of McCulloch v. The State of Maryland, 4 Wheat. —, 
that the power to tax is the powerto destroy. A strik- 
ing instance of the truth of the proposition is seen in 
the fact that the existing tax of ten per cent imposed 
by the United States on the circulation of all other 
banks than the national banks, drove out of exist- 
ence every State bank of circulation witbin a year or 
two after its passage. This power can as readily be 
employed against individuals and in favor of others, 
so as to ruin the one class and give unlimited wealth 
and prosperity to other, if there is no implied limita- 
tion of the uses for which the power may be exer- 
cised. 

To lay with one hand the power of the government 
on the property of the citizen, and with the other to 
bestow it upon favored individuals to aid private en- 





terprises and build up private fortunes, is none the 
less a robbery because it is done under the forms of 
law and is called taxation. This is not legislation. It 
is a decree under legislative forms. 

Nor is it taxation. A ‘“tax,”’ says Webster's Dic- 
tionary, ‘“‘is a rate or sum of money assessed on the 
person or property of a citizen by government for the 
use of the nation or State.” ‘Taxes are burdens or 
charges imposed by the legislature upon persons or 
property to raise money for puplic purposes.’’ Cooley’s 
Const. Lim. 479. 

Coulter, J., in Northern Liberties v. St. John, 13 
Penn. St. 104, says, very forcibly: “I think the com- 
mon mind has everywhere taken in the understanding 
that taxes are a public imposition, levied by authority 
of the government for the purpose of carrying on the 
government in all its machinery and operations — that 
they are imposed for a public purpose. See, also, Pray 
v. Northern Liberties, 31 Penn. St. 69; Matter of Mayor 
of New York, 11 Johns. 77; Camden v. Allen, 2 Dutch. 
398; Sharpless v. Mayor of Philadelphia, supra; Han- 
son v. Vernon, 27 Iowa, 47; Whiting v. Fond du Lac, 25 
Wis. 188. 

We have established, we think, beyond cavil, that 
there can be no lawful tax which is not laid for a pub- 
lic purpose. It may not be easy to draw the line in all 
cases so as to decide what is a public purpose in this 
sense and what is not. 

It is undoubtedly the duty of the legislature which 
imposes or authorizes municipalities to impose a tax to 
see that it is not to be used for purposes of private in- 
terest instead of a public use, and the courts can only 
be justified in interposing when a violation of this 
principle is clear and the reason for interference co- 
gent. And in deciding whether, in the given case, the 
object for which the taxes are assessed falls upon the 
one side or the other of this line, they must be gov- 
erned mainly by the course and usage of the govern- 
ment, the objects for which taxes have been custom- 
arily and by long course of legislation levied, what 
objects or purposes have been considered necessary to 
the support and for the proper use of the government, 
whether State or municipal. Whatever lawfully per- 
tains to this and is sanctioned by time and the acqui- 
escence of the people may well be held to belong to the 
public use and proper for the maintenance of good gov- 
ernment, though this may not be the only criterion of 
rightful taxation. 

But in the case before us, in which the towns are 
authorized to contribute aid by way of taxation to any 
class of manufacturers, there is no difficulty in holding 
that this is not such a public purpose as we have been 
considering. If it be said that a benefit results to the 
local public of a town by establishing manufactures, 
the same may be said of any other business or pursuit 
which employs capital or labor. The merchant, the 
mechanic, the innkeeper, the banker, the builder, the 
steamboat owner are equally promoters of the public 
good, and equally deserving the aid of the citizens by 
forced contributions. No line can be drawn in favor 
of the manufacturer which would not open the coffers 
of the public treasury to the importunities of two- 
thirds of the business men of the city or town. 

A reference to one or two cases adjudicated by 
courts of the highest character will be sufficient, if 
any authority were needed, to sustain us in this propo- 
sition. 

In the case of Allen v. The Inhabitants of Jay, 60 
Me. 124, the town meeting had voted to loan their 
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credit to the amount of $10,000 to Hutchins and Lane 
if they would invest $12,000 in a steam saw-mill, grist- 
mill, and box-factory machinery, to be built in that 
town by them. There was a provision to secure the 
town by mortgage on the mill, and the selectmen were 
authorized to issue town bonds for the amount of the 
aid so voted. Ten of the taxable inhabitants of the 
town filed a bill to enjoin the selectmen from issuing 
the bonds. 

The Supreme Judicial Court of Maine, in an able 
opinion by Chief Justice Appleton, held that this was 
not a public purpose, and that the town could levy 
no taxes on the inhabitants in aid of the enterprise, 
and could, therefore, issue no bonds, though a spe- 
cial act of the legislature had ratified the vote of the 
tewn, and they granted the injunction as prayed for. 

Shortly after the disastrous fire in Boston, in 1872, 
which laid an important part of that city in ashes, the 
governor of the State convened the legislative body 
of Massachusetts, called the general court, for the ex- 
press purpose of affording some relief to the city and 
its people from the sufferings consequent on this great 
calamity. A statute was passed, among others, which 
authorized the city to issue its bonds to an amount 
not exceeding $20,000,000, which bonds were to be 
loaned, under proper guards for securing the city 
from loss, to the owners of the ground whose build- 
ings had been destroyed by fire, to aid them in re- 
building. 

In the case of Lowell v. The City of Boston, in the 
Supreme Judicial Court of Massachusetts, the validity 
of this act was considered. We have been furnished 
a copy of the opinion, though it is not yet reported 
in the regular series of that court. The American 
Law Review for July, 1873, says that the question 
was elaborately and ably argued. The court, in an 
able and exhaustive opinion, decided that the law was 
unconstitutional, as giving a right to tax for other 
than a public purpose. 

The same court had previously decided, in the case 
of Jenkins v. Anderson, 103 Mass. 74, that a statute 
authorizing the town authorities to aid by taxation 
a school established by the will of a citizen, and gov- 
erned by trustees selected by the will, was void, be- 
cause the school was not under the control of the 
town officers, and was not, therefore, a public pur- 
pose for which taxes could be levied on the inhab- 
itants. 

The same principle precisely was decided by the 
State court of Wisconsin, in the case of Curtis v. Whip- 
ple, 24 Wis. 350. In that case a special statute which 
authorized the town to aid the Jefferson Liberal In- 
stitute was declared void, because, though a school of 
learning, it was a private enterprise not under the 
control of the town authorities. In the subsequent 
ease of Whiting v. Fond du Lac, already cited, the 
principle is fully considered and reaffirmed. 

These cases are clearly in point, and they assert a 
principle which meets our cordial approval. 

We do not attach any importance to the fact that the 
town authorities paid one installment of interest on 
these bonds. Such a payment works no estoppel. If 
the legislature was without power to authorize the 
issue of these bonds, and its statute attempting to con- 
fer such authority is void, the mere payment of inter- 
est, which was equally unauthorized, cannot create of 
itself a power to levy taxes, resting on other founda- 
tion than the fact that they have once been illegally 
levied for that purpose. 





The act of March 2, 1872, concerning internal im- 
provements, can give no assistance to these bonds. If 
we could hold that the corporation for manufacturing 
wrought-iron bridges was within the meaning of the 
statute, which seems very difficult to do, it would still 
be liable to the objection that money raised to assist 
the company was not for a public purpose, as we have 
already demonstrated. 

The judgment of the Circuit Court is affirmed. 

Mr. Justice CLIFFORD delivered a dissenting opinion. 


ee 
RECENT AMERICAN DECISIONS.* 
CONSTITUTION. 


Amendments: powers of constitutional conventions.— 
The bill of rights embraces but three recognized modes 
by which the people of the State can give their con- 
sent to altering an existing constitution: 1. The mode 
provided in the constitution. 2. A law raising a body 
for revision and giving it the powers of the people. 
3. Revolution. The act of April 11, 1872, authorized 
the election of delegates, and gave them power to pro- 
pose a new constitution or amendments, and author- 
ized one-third of the members of the convention to 
require a separate vote on any amendment ; it required 
the convention to submit the amendments to the 
voters at such time “and in such manner as the con- 
vention shall prescribe,’ and that the election to de- 
cide upon the amendments should “ be conducted as 
the géneral elections now are.” By the election laws, 
the election in Philadelphia was to be conducted by 
inspectors, etc. The convention, by an ordinance, 
appointed persons named, to have direction of the 
election, to fill vacancies, to appoint judges and in- 
spectors, to make report of their action to the presi- 
dent of the convention, etc. Held, that the ordinance 
being contrary to the act of 1872, was void. The power 
of the convention to act for the people was derived 
from the act of 1872, and they had no other authority. 
Wells v. Bain, p. 39. 

GIFT. 

Chose in action.—Trough effected a life insurance, 
being solvent—in consideration of $1 and love and 
affection for his children, he executed under seal an 
assignment of the policy to Hicks in trust for them; 
put the policy and assignment into an envelope, ad- 
dressed “‘John W. Hicks, Plumber, 2d st., ete.— 
Please send this to him at my death, H. Trough,” and 
placed the envelope in a safe of his own firm. He paid 
the premiums till his death, seven years after the as- 
signment; but never communicated the transaction 
to Hicks, who knew nothing of it till after his death. 
Held, that the assignment was invalid for want of de- 
livery, and the proceeds belonged to Trough’s estate. 
A gift of a chose in action or chattel cannot be made 
by words in futuro or words in presenti unaccompa- 
nied by delivery. Trough’s Estate, p. 115. 


NEGLIGENCE. 


1. Injury to passenger leaving street car.— The plain- 
tiff, thirteen years of age, with a companion of same 
age, signaled a street car, got on the front platform 
without objection from the driver or conductor, and 
paid their fare. After riding for a considerable dis- 
tance, plaintiff said he was going to get off, the driver 
‘‘slacked up,” but did not stop; in getting off plaintiff 
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was injured. Held, that whether he had been guilty 
of negligence was for the jury. Crissey v. Hestonwille, 
etc., Railway Co., p. 88. 

2. Duty of carrier of passengers.— It is the duty of a 
railway company to cause its cars to come to a full 
stop for passengers to get off. Ib. 

PROMISSORY NOTE. 


1. Indorsee after maturity.—When a note passes after 
maturity, it is dishonored paper, and the indorsee takes 
it subject to equities connected with the note, but not 
to set-off generally. In a suit by an indorsee against 
the maker of a note passed after maturity, held, that 
the fact that the note was made with the understand- 
ing that it was to be discounted for the payee and 
taken up by him, and the proceeds paid in discharge of 
a debt due to the maker; that the proceeds were so paid, 
that the payee took it up and retained it, and passed it 
to plaintiff in consideration of a loan made by her to 
him, would be a defense to the suit. Long v. Rhaun, 
p. 128. 

2. Extension of time: liability of indorser. —The 
holder of a note agreed, in writing, with the drawers 
upon a consideration to give them time, with the pro- 
viso “‘ that no delay of demand shall interfere with any 
claim I may have upon the indorsers of the said note.” 
Held, that indorsers were not discharged. The in- 
dorser not being a party to the agreement, he could 
pay the note and sue the drawer. The extension of 
time to the drawer, so that the rights of the indorser 
are preserved, will not discharge him. Hagey v. Hill, 
p. 108. 

RECEIVER. 

Title to estate: set-off.— A receiver has no legal title 
to the assets of the estate, and cannot maintain trover 
for them without leave of the court, except after they 
have actually passed into his possession. By leave of 
the court, a receiver of a firm, which was lessee, sold 
goods on the premises to the landlord. Held, that in 
an action for the price by the receiver, the landlord 
could not set off rent due him. Singerly v. Foz, p. 
112. 

————_»> —_____ 
THE PRACTICAL WORKING OF THE NEW 
LUNACY STATUTES. 

Ata recent meeting of the New York Neurological 
Society a paper was read by Dr. A. E. MacDonald on 
“ The Practical Working of the New Lunacy Statutes,” 
which was followed by a long discussion in which Mr. 
Clark Bell, president of the Medico-Legal Society, of 
New York, Dr. John Ordronaux, State commissioner 
in lunacy, and others took part. From the report of 
the proceedings published in the Psychological and 
Medico-Legal Journal for March we make the follow- 
ing extracts. Mr. Bell said: ‘‘ The substantial innova- 
tion upon the previous system, in regard to the rights 
of persons charged with crime, when the defense of 
insanity is interposed as a general traverse or as a de- 
fense, is contained in sections 30 and 31 of article 2, 
chapter 446, Laws of 1874. * * * Section 30 pro- 
vides that in such cases, when the defense of insanity 
is desired to be interposed, it shall be done at the time 
of the arraignment, and provides that such plea shall 
not be received or entertuined by the court at any 
other stage of the proceeding. * * * It is unques- 
tionably certain that the severest criticism and conflict 
in the courts must ensue upon the true construction of 
this section. It isa source of regret that it was not drawn 
more carefully, or perhaps I should say, more exactly. 








It is generally believed in the legal profession that it 
will be claimed that the defense of insanity can now 
no longer be pleaded as a defense to the indictment. 
That the question of the sanity or insanity of the ac- 
cused cannot, as heretofore, since the passage of this 
statute, be submitted to the jury who tries the ac- 
cused upon the indictment, and whose verdict is guilty 
or not guilty. 

“While the section does not in express terms forbid 
the urging of this defense, and while it on the other 
hand directly recognizes it as a proper plea if made at 
the proper time, it is still the fair object and purpose of 
the act, doubtless, to take away from our important 
criminal trials this question of insanity, except upon 
these preliminary inquiries before a commission or a 
judge, or a special jury, as previously arranged. I am 
not aware that at the present time there has been any 
judicial construction put upon section 30, as to whether 
it takes away from the accused his right of such de- 
fense, and passing the question of whether it is a vio- 
lation of the organic law, within the principle laid 
down by the Court of Appeals in the case of Cancemi 
v. People, 18 N. Y. 128, I can conceive of cases where 
grave doubts must arise as to the true intent and mean- 
ing of this part of the statute. 

“Suppose the case of a person really insane, but not 
apparently so, a case so obscure as not to be apparent 
at sight, or without careful and intelligent examina- 
tion, and such person is charged with crime, and upoh 
arraignment, with or without counsel, makes no plea 
of insanity. If with counsel, suppose them to be 
ignorant of the fact of the actual insanity, and, of 
course, if without counsel and really insane, he can- 
not be considered to have waived or lost rights by neg- 
lect to plead. 

‘*Suppose we come down to the trial of the indict- 
ment of this person on a general plea of not guilty, 
and then the defense show beyond all reasonable doubt 
the insanity of the accused. * * * The remaining 
doubt lies behind all these considerations. Is the re- 
port of a commission in a case arising under section 
30, and the finding of the court thereon that the 
prisoner is sane, conclusive and final upon the trial of 
the indictment ? 

‘If the plea was interposed properly on arraignment, 
and the court, with the report of the commission on trial, 
finds the accused sane, can he still go to the jury with 
this defense, on the plea of not guilty, merely on the 
trial of the indictment itself? 

“And does not section 30, with its provisions as 
above stated, take away, in the case of a person really 
insane, that defense if it is neglected to be plead on 
the arraignment! ”’ 

Dr. Ordronaux, in speaking of section 30, said: 
“The need of some such provision in procedure had 
long been felt, and the end which it contemplated was 
both humane and economic. If it was open to tech- 
nical ojections, when sought to be applied too rigidly, 
it was in this respect nowise different from many other 
statutes whose construction is permitted to be varied 
when wrong might follow their rigid enforcement. 
But, in any event, no application of this statute could 
wrong the weaker party. It was to protect the legiti- 


mately insane, and to save the county the needless ex- 
pense of one or more trials to determine this fact, that 
this section was drawn. In drafting it he was not un- 
aware of the principle which entitled the party, if 
found sane, still to demand a trial by jury, since this 
was his right before. Nor could the people be debarred 
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the privilege of traversing the issue of insanity, and of 
subsequently demanding a trial by jury; but, prac- 
tically, the interests of the people only demanded the 
protection of society against the individual who had 
committed a crime, and if under this provision the 
insane man, whether declared to be so by a commission 
costing little, or a jury trial costing much, must be 
committed to an asylum, it was plainly for the econo- 
mic interests of the county to ascertain if he was so by 
the cheapest means in its power. Already four persons 
under indictment had been disposed of in this manner, 
and to the satisfaction of judges, counsel and district 
attorneys, and at a cost of one-tenth what their trials 
would have amounted to. He knew the law was open 
to constitutional objections, if by its language it was 
interpreted to deny the trial by jury to either the de- 
fendant or the people; but the cases to which it applied 
were those of such palpable and unmistakable insanity 
that it was hardly to be conceived possible that either 
the defendant or the people would appeal from the 
verdict of a commission, when the end in either case 
would be similar, so far as dooming the insane man to 
commitment in an asylum.” 


—_——__—_@ 


RECENT ENGLISH DECISIONS. 
AGENT. 

Undisclosed foreign principal: authority of English 
merchant when buying goods on account of foreign con- 
stituents: “ purchases”’ to be made on “ joint account” 
of English and foreign firms.— H. F. & Co. were mer- 
chants in London, and defendant was a partner in the 
firm of H. B. & Co., carrying on business at Rangoon. 
Goods were supplied by plaintiff to H. F. & Co., on 
their order, given in consequence of an arrangement 
between the two firms, as disclosed in letters, that 
H. F. & Co. should “ purchase”’ and send out goods on 
“the joint account ’’ of the two firms, two per cent to 
be charged on the invoice by the London firm, and five 
per cent by the Rangoon firm, including guarantee. 
Plaintiff had no knowledge of defendant, or that the 
Rangoon firm were in any way interested in the trans- 
action, until after the goods were supplied. Held 
(affirming the judgment of the Queen’s Bench), that 
defendant was not, as an undisclosed principal, a party 
to the contract under which the goods were supplied 
by plaintiff; for that, on the true construction of the 
correspondence, the Rangoon firm did not give author- 
ity to the London firm to establish privity of contract 
and pledge their credit with the English suppliers of 
the goods; inasmuch as the presumption that foreign 
constituents do not give the English commission mer- 
chant any authority to pledge their credit to those 
from whom the commission merchant buys on their 
account, applies to such a case. Hutton v. Bulloch, 
Law Rep., 9 Q. B. (Ex. Ch.) 572. 


APPROPRIATION OF PAYMENT. 


Secured debts : accounts rendered : liability of surety.— 
The presumption that, where a variety of transactions 
are included in one general account, the items of credit 
are to be appropriated to the items of debit in order of 
date in the absence of other appropriation, may be 
rebutted by circumstances of the case showing that 
such could not have been the intention of the parties. 
The plaintiffs, a discount company, were in the habit 
of discounting bills for S. In consideration that the 
plaintiffs would advance money to a certain amount to 
S., on the deposit of a lease of S.’s premises, the de- 





fendant guaranteed any part of the money so advanced 
that might remain due after the realization of the 


leasehold security, the guarantee to last for a period 


not exceeding two years. Advances were made to S. 
by the plaintiffs in accordance with the guarantee, and 
a great number of other transactions by way of fur- 
ther advance upon the discount of bills by the plaintiffs 
for S. took place in the usual course of business be- 
tween them. Within two years from the date of the 
guarantee, S. failed, owing to the plaintiffs an amount 
exceeding the sum guaranteed. A long debtor and 
creditor account was kept by the plaintiffs of their 
transactions with S. during such time, including the 
advances made under the guarantee. The aggregate 
of the items on both sides of the account very largely 
exceeded the amount of the sum guaranteed. In this 
account, the practice was to credit S. with the amount 
of the bills discounted, less discount and commission, 
and debit him with the amount of the bills if they 
were dishonored. Many of the bills discounted were 
renewed at maturity, and the same system of crediting 
and debiting applied to the renewals. The account 
was balanced on several occasions before 8. failed, and 
showed balances against S. of much less amount than 
the sums advanced under the guarantee, but these 
balances were arrived at by crediting S. with the 
amount of outstanding bills, many of which were not 
paid at maturity, and were included in the ultimate 
balance against S. Bills were discounted with the 
plaintiffs by S. to cover advances made under the guar- 
antee, and were, from time to time, renewed, but never 
were paid. Bills, discounted by 8S. with the plaintiffs 
after the advances under the guarantee, had been paid 
to an amount exceeding the sum guaranteed; but it 
did not appear that in point of fact the balance really’ 
due from S. to the plaintiffs after the date of the 
guarantee was ever less than the sum guaranteed. In 
an action on the guarantee to recover the moneys ad- 
vanced under it, held, that, under the circumstances 
of the case, it could not have been the intention of the 
plaintiffs and S., by the mode in which the account 
between them was kept, that the advance under the 
guarantee should be considered as satisfied by the items 
of credit therein, and, consequently, that the action 
was maintainable. Henniker v. Wigg, 4 Q. B. 792, 
followed. The City Discount Company, Limited, v. 
McLean, Law Rep., 9 C. P. (Ex. Ch.) 692. 


COMMON CARRIER. 

Fixed termini: definite route: conveyance of a single 
customer’s goods: barge-owner.— The defendant was a 
barge-owner, and let out his vessels for the conveyance 
of goods to any customers who applied to him. Each 
voyage was made under a separate agreement, and a 
barge was not let to more than one person for the 
same voyage. The defendant did not ply between any 
fixed termini, but the customer fixed in each particular 
case the points of arrival and departure. In an action 
against the defendant by the plaintiffs for not safely 
and securely carrying certain goods, held, affirming 
the judgment of the court below, that the defendant 
in exercising this employment had incurred the liabil- 
ity of a common carrier, and was liable, though the 
goods were lost without negligence on his part. By 
Brett, J. The defendant was not a common carrier 
nor liable as such, but was liable as a ship-owner carry- 
ing goods for hire, upon the custom applicable to him 
as such. The Liver Alkali Company v. Johnson, Law 
Rep., 9 Ex. (Ex. Ch.) 838. 
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ADJACENT SUPPORT. 

Exzcawations.— This action was brought for a per- 
petual injunction, restraining the defendant from so 
excavating and digging on certain lands on the bank 
of the Hudson river, in the town of Cornwall, Orange 
county, as to cause the plaintiff’s adjoining lands to 
break away or slide down, and to have an account 
taken of damages already done the plaintiff. It ap- 
peared that the defendant sold and conveyed to the 
plaiutiff’s grantor a certain piece of land, reserving 
“the right, at all times hereafter, so long as the clay 
and sand may last, or be used for brick-making pur- 
poses,” to enter upon a certain specified portion 
thereof, and “to dig and take therefrom the clay and 
sand that may be found thereon fit for brick-making.”’ 
In digging and removing the clay and sand within the 
boundaries of the portion described, some of the ad- 
joining land fell into the excavations. Held (Johvson, 
C., dissenting), that the clause was a reservation not an 
exception, and that defendant had a right to exercise 
the rights reserved anywhere within the boundaries 
of the parcel described; that the doctrine of lateral 
support, incident to and affecting adjoining lands, 
owned by different proprietors, did not apply ; and that 
plaintiff’s action could not be maintained. The au- 
thorities as to adjacent and subjacent support collated 
in the dissenting opinion by Johnson, C. Ryckman v. 
Gillis. Opinions by Lott, Ch. C., and Johnsou, C. 


ATTACHMENT. 


Lien on boats for repairs.— This action was brought 
upon a bond, executed by the defendants, given to 
discharge a canal-boat from a warrant of attachment. 
It appeared that plaintiff, at the request of one K., 
repaired the canal-boat in question, at Fort Edward, 
N. Y., under an agreement with K., the owner, that he 
should be paid $50 as soon as the boat was repaired, 
and that K. could go to Whitehall and remit that 
amount to plaintiff; the balance of the indebtedness 
K. agreed to pay in installments, from time to time, 
during two mopths after the completion of the repairs. 
K. failed to pay for said repairs, and, within twelve 
days after the departure of the boat, plaintiff duly 
made and filed specifications of lien thereon. A war- 
rant of attachment was duly issued, and said boat 
seized by virtue thereof, and thereupon the bond in 
suit was executed and delivered. Held, that the lien, 
given by the “‘act to provide for the collection of de- 
mands against ships and vessels” (chap. 482, Laws of 
1862), could not be impaired or affected by the fact that 
plaintiff made the repairs upon the personal credit of 
K., unless by express agreement to that effect, and the 
fact that time was given for payment did not prevent 
the attaching of the lien, or affect its validity, as such 
time did not extend beyond that specified in the act 
for the existence of the lien. (§2.) By giving time for 
payment, plaintiff only postponed his power to enforce 
the lien until the debt became due. It was not neces- 
sary that plaintiff should have possession of the boat 
in order to preserve his lien, and his consent to its 
departure was no waiver of his lien. (Veltman v. 
Thompson, 3 N. Y. 438, distinguished.) Mott v. Lansing 
etal. Opinions by Earl and Gray, CC. 


BILLS AND NOTES. 
Liability of bank on acceptance of check.— This action 


was brought to recover the amount of a check. It 
appeared that in February, 1866, one B. drew his check, 





dated March 1, 1866, upon defendant, doing business 
at A. There was written on the face of the check, 
“ Accepted, A. J. Chester, A. Cash.’”’ C., who wrote 
it, had been appointed by defendant assistant-cashier, 
for the special purpose of signing circulating notes. He 
wrote it without authority and in violation of duty. 
The check was put in circulation in February, and was 
cashed by plaintiff, in New York, on March 2, 1866, in 
the morning, he not having notice of any defects, save 
what appeared on its face. Held (Lott, Ch. C., and 
Earl, C., dissenting), that in the absence of proof of 
prior practice or usage, defendant could not be bound 
by the acceptance, even in favor of a bona fide holder; 
but that plaintiff could not be held to stand in that 
capacity, as the acceptance was not the common form 
used by banks to indicate funds on deposit to the 
amount of a check, as the acceptance appeared to be 
by a subordinate officer, whose authority must be 
shown, or facts estopping defendant from denying it, 
and as the check, if accepted at its date, could not, as 
the evidence showed, have reached New York in the 
ordinary course of the mails at the time it was cashed, 
which facts were enough to put plaintiff upon inquiry. 
Pope v. Bank of Albion. Opinion by Reynolds, C. 


CARRIAGE OF GOODS. 

Liability of consignee for freight.—This action was 
brought to recover a balance alleged to be due for freight 
upon a cargo of wheat carried on plaintiff’s schooner, 
from Milwaukie to Oswego. The bill of lading stated 
that the property was ‘‘ to be delivered, in good order 
and condition, as addressed on the margin, or his or 
their assignees or consignees, upon paying the freight 
and charges as noted.”’ Inthe margin of the bill was the 
following entry: ‘‘ Acct. T. L. Baker, to City Bank.” 
On the arrival of the wheat, defendant’s cashier, by 
written order, directed that it should be delivered at an 
elevator, subject to its order, saying that the proprie- 
tors would pay freight. The proprietors of the eleva- 
tor gave receipts for the wheat, paid part of the freight 
and gave their check on New York for the balance, 
which was sent to New York, presented for payment 
and payment refused, and the drawers duly notified. 
Defendant acted in the matter as agent of a Mil- 
waukie bank; but this fact did not appear in the bill 
of lading and was not known to plaintiffs. Held, that 
defendant, as consignee, upon accepting the wheat 
(which was done by the order), and delivery at the ele- 
vator, became liable for the freight; that it was not 
discharged from liability by the order or by the 
assurance that the proprietors of the elevator would 
pay, and as there was no agreement that the check 
should be received as payment, and no laches to the 
damage of defendant, the taking of the check did not 
discharge defendant from liability. Davidson et al. v. 
City Bank. Opinion by Earl, C. 


COUNTER-CLAIM. 


Unliquidated damages.—This action was brought by 
plaintiff, as assignee, to recover the balance of an 
account for coal sold to defendants by his assignors 
at stipulated prices. Defendants’ answer averred in 
substance that the plaintiff’s assignors, prior to the 
assignment, sold and agreed to deliver to them 400 
tons of coal at $6 per ton; that said assignors failed to 
perform said contract; that prior to the date of the 
assignment the coal rose in value to $7.50 per ton, and 
that before then defendants had suffered damage in 
the sum of $600, “‘which amount they will off-set 
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against the claim of the plaintiff in this action.” Plain- 
tiff demurred to the answer, and the demurrer was 
sustained. Held (Reynolds and Earl, CC., di t 
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ing), no error that the fact set forth did not constitute 
a counter-claim ; that as there was no allegation as to 
whether the increase in value took place before or 
after, or at the time of the breach, the amount of 
defendants’ claim could not be ascertained by cal- 
culation, the statement of the amount of damages 
was a legal conclusion and under the answer the 
amount could not be reached, save by the interven- 
tion of a jury, and therefore defendants’ claim, as set 
up, being for unliquidated damages, was not a proper 
set-off, and the demurrer was properly sustained. 
Frick v. White et al. Opinion by Lott, Ch. C. 


————__>—_—_——_. 


BOOK NOTICES. 


A Practical Treatise on the Power ‘ower to Sell Land for 
pay of Taxes. By Robert §. aes. 
edition. Boston: Little, Brown & Co., 

The power to sell land for the mh ae of taxes 
is one which is frequently exercised, and a very large 
number of cases, involving the validity of titles ob- 
tained through the exercise of this power, have been 
adjudicated by the Federal and State courts. Not- 
withstanding the fact that this power has been exer- 
cised by the States ever since their admission into the 
Union, no treatise appeared upon the subject of sale 
for non-payment of taxes until 1855, when Mr. Black- 
well brought out his admirable work. The import- 
ance of the subject, and the ability and learning with 
which it was treated, brought the work into notice, 
and it was soon acknowledged to be a work of the 
very highest authority. In 1864 thesecond edition was 
prepared by other hands, the author having died; a 
third edition followed in 1869; and now the fourth 
edition appears. 

It is hardly necessary to state that this treatise con- 
fines itself to a consideration of the exercise of the 
power of sale for non-payment of taxes and to the 
validity of titles so obtained, not considering, except 
incidentally, the taxing power or the validity of taxa- 
tion laws. The work starts with a brief chapter on 
the fundamental principles which control the taxing 
power, and then proceeds to treat of the nature of the 
power to sell land for the non-payment of taxes, and 
of the strictness required in such sale. In chapters 
6, 7 and 8, the levy of the tax, the authority to collect 
the tax and the demand of the tax are respectively 
considered. ‘The main portion of the work is devoted 
to the sale and its concomitants and the title conveyed 
thereby. Near the close of the volume, the author 
makes some excellent remarks upon the principle of 
stare decisis, more particularly in respect to tax titles. 
There is also a chapter on the interpretation and con- 
struction of statutes affecting real property, in which 
a list of rules, derived from the cases, is laid down. 
This isan exceedingly valuable epitome of the prin- 
ciples of statutory construction. 

The several editors of this work have interfered 
very little with the original text, that being justly 
deemed sufficiently clear, exhaustive and accurate to 
merit perpetuation. The added parts appear mostly 
in the form of notes. A reasonable degree of diligence 
seems to have been exercised by the editors in collect- 
ing and digesting the later decisions, and the work is 
entitled to a continuance of that patronage which has 
hitherto been accorded to it by the profession. 


the Non- 
Fourth 





This is a pamphlet of more than two hundred pages, 
and contains an account of the proceedings on the trial 
of Susan B. Anthony on the charge of illegal voting at 
the presidential election in November, 1872; also, the 
proceedings on the trial of Beverly W. Jones, Edwin T. 
Marsh and William B. Hall, the inspectors of election, 
by whom Miss Anthony’s vote was received. The trials 
took place in the United States Circuit Court at Canan- 
daigua, N. Y., and are matters of general history, pos- 
sessing, however, considerable legal interest. It will 
be remembered that it was claimed on behalf of Miss 
Anthony, 1. That she was legally entitled to vote; 
2. That if she was not so entitled, but voted in good 
faith in the belief that it was her right, she was guilty 
of no crime; and 3. That she did vote in good faith 
and with such belief. The court, Hunt, J., held that 
she had no right to vote, and that good faith was no 
defense. He refused to submit the case to the jury, 
and a fine of $100 with costs was imposed upon the 
defendant. The inspectors were likewise summarily 
disposed of. The argument of Judge Selden, counsel 
for Miss Anthony, is very able and ingenious, and is 
the most interesting portion of the pamphlet in a legal 
point of view. Mr. John Van Voorhis also made an 
excellent argument in favor of the defendants, the 
inspectors, 

Not the least interesting portion of the pamphlet, 
however, in a social point of view, is the appendix. 
This contains the address of Miss Anthony “ delivered 
in twenty-nine of the post-office districts of Monroe 
and twenty-one of Ontario, in her canvass of these 
counties prior to her trial in June, 1873.”’ It contains 
the ‘‘speech of Matilda Joslyn Gage, in Canandaigua 
and sixteen other towns of Ontario county, previ- 
ous to Miss Anthony’s trial;” and an essay by John 
Hooker, of Hartford, Conn., on “ Judge Hunt and the 
right of trial by jury.” 

As an illustration of the ‘“‘new views”’ of woman’s 
rights in connection with the law of elections, this 
pamphlet is entitled to consideration. 

——____—— 
NOTES, 

The regular monthly meeting of the New York Bar 
Association was held Tuesday evening, March 9, 1875, 
when D. B. Eaton, chairman of the building commit- 
tee, reported that the sum of $100,000 was necessary to 
purchase suitable grounds and buildings. There were 
about $20,000 in the treasury, and the sale of the build- 
ing now occupied by the association would realize about 
$40,000. It was proposed to raise $25,000 by means of 
certificates and donations. Mr. Man thought the pres- 
ent was the proper season for action, and the associa- 
tion ought to procure a new building. Sometime ago the 
association was a power and did a great deal, but lately 
it had done nothing. For the past year, Mr. Man said, 
it had done absolutely nothing, and if it did not advance 
it would ignobly fail. He proposed that the scheme of 
the building committee be accepted, and the whole 
matter of raising money for carrying out the plan be 
referred to that committee with power to act, subject 
to the approval of the executive committee. This was 
adopted. Mr. Charles Tracy suggested an amendment 
to the usury laws, providing that upon any promissory 
note or bill of exchange hereafter made or drawn for 
the payment of not less than $1,000, within six months 
after the date thereof, it shall be lawful to secure or 
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take interest or discount at such rate or in such sum as 
shall be expressed therein, or otherwise agreed to by 
the maker or drawer thereof; provided, nevertheless, 
that the payment thereof be not secured in whole or in 
part by mortgage on real estate or chattels real. The 
bil was referred to the committee on law. 


Governor Tilden has granted the following pardons: 
To John Emmrick and Henry Kahlert, sentenced 
September, 1873, in Kings county, for robbery, to five 
years in the Kings county penitentiary. The case, as 
presented and proved, was technically one of robbery, 
but it was by no means an aggravated offense. The 
officials regretted at the time of the trial that they could 
not make the punishment less. Many of the best 
citizens of East New York, who have personally known 
these boys, are satisfied that the offense was committed 
without a knowledge or appreciation of its enormity. 
They have been severely punished for this indiscre- 
tion. To Geo. F. McClellan, sentenced in 1874, in 
Kings county, for bigamy, to one year in the Kings 
county penitentiary. Judge Moore and the assistant 
district attorney, who prosecuted the case, think that 
the interest of justice require that the applicant be 
pardoned. Since the sentence they have learned that 
the woman whom the prisoner married while in a half 
drunken state to escape the charge of seduction, was 
already married to another man, who was still living. 
Had this fact been shown on the trial the prisoner 
would of course have been acquitted. To William B. 
Keane, sentenced February 1, 1875, in New York, for 
cruelty to animals, to three months in the New York 
penitentiary. The prisoner has already served more 
than one month of his term, which seems to be suffi- 
cient punishment for the offense. 


The Southern Law Review has changed hands, and 
will now be published by Soule, Thomas & Wentworth, 
St. Louis, Mo. This excellent law quarterly has been 
edited and published for the last three years by Mr. 
Frank T. Reid, of Nashville, Tenn., who is the founder 
of the Review. Mr. Seymour D. Thompson, of the 
Central Law Journal, will have editorial charge of the 
Review, but will be assisted by Mr. Reid and the corps 
of contributors who have hitherto sustained the Review. 
Only one change is to be made in the Review, and this 
is the discontinuance of the *‘ Digest of English and 
American Decisions,” which, it is said, some lawyers 
object to as being incomplete, and, in a quarterly, not 
prompt enough for practical use, and which can be 
found, if desired, in the Central Law Journal. In 
place of the “ Digest,” it is proposed to insert selec- 
tions from the English law journals. The custom of 
giving the names of the writers of articles will be con- 
tinued. The Review has thus far been well conducted, 
and has justly earned a high reputation, which the 
present management, with its great facilities, will fur- 
ther enhance. 


The Atheneum states that Mr. George William Hem- 
ming, of the chancery bar, is the author of the article 
in the current number of the Quarterly Review upon 
“The Judicial Investigation of Truth.’ ——A writer 
in the Pall Mall Gazette claims, apropos, ‘‘ Grevilles’ 
Memoirs,” that it is a criminal offense to libel a dead 
person. It has been so held in several early English 
cases. In De Libellis Famosis, 5 Coke, 125, the reason 
given for this holding is that the libel ‘stirs up others 
of the same family blood or society to revenge, and to 
break the peace.”’ In R. v. Topham, 4 T. R. 128, the 








defendant was indicted for publishing a libel of Earl 
Cowper, then deceased, charging that the earl was, in 
his life-time, destitute of filial duty and affection,” etc. 
Lord Kenyon delivered the judgment of the court, hold- 
ing that ‘ To say that the conduct of a dead person can 
at no time be canvassed ; to hold that even after ages are 
passed, the conduct of a bad man cannot be contrasted 
with the good, would be to exclude the most useful 
part of history. * * * But let this be done when- 
ever it may, whether soon or late after the death of the 
deceased, if it be done with a malevolent purpose, to 
vilify the memory of the deceased, and to injure his 
posterity, * * * it is done with a design to break 
the peace, and becomes illegal.’’ And the court ac- 
cordingly held that the jury ought to have been asked 
“‘whether the papers were published in the spirit of a 
biographer, or with a malicious intention to defame 
and vilify the character’ of the deceased. See, also, 
R. v. Critchley, 4 T. R. 182, n. 

The judiciary committee of the Illinois Senate has 
reported back the resolution referred to the committee 
some days ago, directing the railroad commissioners 
not to bring any more suits against railroad companies, 
nor to prosecute those now in the Circuit Courts, until 
a decision should be had from the Supreme Court upon 
the constitutionality of the railroad law. The com- 
mittee recommended the adoption of the law. — 
There is some prospect of the passage, by the Pennsyl- 
vania legislature, of a usury law similar to that of this 
and other States, making the penalty for taking, or 
contracting to take, any more than six per cent per 
annum a total forfeiture of the principal as well as the 
interest. As the law now stands, the usurer is only 
forbidden to recover more interest than six per cent. 
— Judge Treat decides that Buell’s case does not 
come under the provisions of the Poland press gag law. 
The district attorney appeals the case, in consequence, 
to the United States Circuit Court. 

At the annual meeting of the Barristers’ Benevolent 
Association at the Middle Temple Hall, London, Lord 
Chief Justice Cockburn presided and made the follow- 
ing remarks: ‘In a profession like ours, both numer- 
ous and comprehending such infinite variety of ability 
and power, there must occasionally be instances of dis- 
appointment and failure. It is not every one who has 
exactly that forensic aptitude which insures success; 
and many a man who might have shone in some other 
profession fails in ours. Many a man who might have 
risen to eminence and opulence in our profession, for 
lack of opportunity, fails to achieve the success which 
he originally anticipated. So we find men who, only 
having their own intellectual resources to look to, fall- 
ing into conditions of poverty and destitution and 
want, very often with an humble pride hesitating 
to seek relief from the charity and benevolence of 
others.’’ Lord Cockburn, in response to a vote of 
thanks and some eulogistic resolutions, said if he had 
maintained the upright character and judicial integ- 
rity which have distinguished for centuries the judi- 
cial bench of England, the fondest object of his life 
and ambition had been achieved. The office of 
deputy registrar of the Lord Mayor’s Court of the city 
of London is about to be created by the appointment 
of a solicitor of not less than five years’ standing, to 
the post. The nomination of three candidates rests 
with the law, parliamentary and city courts committee 
of the corporation. 
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CURRENT TOPICS. 


Two bills have been recently introduced into the 
New York legislature affecting the status of married 
women as witnesses, The bill introduced into the 
Senate by Mr. Cole provides that in an action for 
criminal conversation a wife may be a witness for 
the defendant, and shall be competent to give evi- 
dence the same as any other witness on behalf of 
such defendant. The bill introduced into the 
Assembly by Mr. Petty provides that whenever a 
husband shall, for a criminal offense, be under an 
indictment, or examination, or trial, and shall offer 
himself as a witness, his wife shall be a competent 
witness in his behalf, and that whenever a wife shall, 
for a criminal offense, be under indictment, or 
examination, or trial, and shall offer herself as a 
witness, her husband shall be a competent witness 
in her behalf. The bill relating to testimony in an 
action for crim. con. is understood to have reference 
particularly to the Tilton-Beecher case. The pro- 
posed act may be a good one, but special legislation 
for particular cases is not to be recommended. 


A writer in the London Law Journal expounds the 
law of disqualification by crime in its relation to the 
case of Mitchell, recently elected to Parliament. 
The writer shows that, at common law, a conviction 
for any crime which involves infamy also involves 
disability for any office of public trust, and cites 
Coke, Hale and Blackstone to sustain the position. 
Blackstone lays it down not only that a person 
attainted of treason or felony is incapable of sitting 
in Parliament (Comm., Vol. I, 175), but that the 
House may, upon complaint and proof of crime, 
adjudge a person to be disabled and incapable of 
sitting in Parliament. The case of Walsh, which 
came up in 1812, shows that a member may be 
expelled, notwithstanding a pardon. This was so, 
at least before the Felony Act of 1870. Lord Coch- 
rane, who was convicted of a fraudulent conspiracy, 
was expelled, but was re-elected. His re-election 
was not disturbed, because it was believed he had 
been unjustly convicted. The writer maintains that 
the disability exists in all cases of felony, and that 
the disability is permanent. He also maintains 


that a sentence of transportation is not carried out 
by absence from the country. The sentence requires 
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service in the particular colony. But it matters not 
whether Mitchell has or has not suffered his sentence 
since he is by common law disabled from sitting in 
Parliament, a disability which a statute only could 
remove. 








The Society for the Prevention of Cruelty to Ani- 
mals is bringing animals into prominence in our 
courts in a way in which they never were before. 
There are a considerable number of cases in the 
books treating of the proprietary rights of owners 
of animals, and of the rights and liability of the 
owners for injuries committed by or upon animals in 
respect to third persons. But heretofore it has been 
deemed almost an inalienable right for owners of 
animals to do with them as they thought proper. 
But Mr. Bergh and his society and the statutes have 
altered all this. We mention only one of many cases 
where the owners of animals have been prosecuted 
for misusing them. A black mastiff was found by 
one of Mr. Bergh’s officers operating a treadmill, at 
a cider press in New York, and Mr. Walker, the 
owner of the dog, was prosecuted for a violation of 
the act relating to cruelty toanimals. He was tried 
and fined in the sum of twenty-five dollars. The case 
was appealed to the general term of the Supreme 
Court, where the argument for defendant was made 
by Mr. Southworth. Counsel claimed that there was 
no cruelty proven; that there was no evidence of 
malice; that the dog was employed for a useful 
purpose; that, if his neck was chained, there was 
no proof that it was not done casually. District- 
Attorney Phelps, in reply, argued that the treadmill 
had long been recognized as a method of legal prison 
discipline and punishment, and cited ‘‘Old Bailey 
Experiences” and ‘‘ Webster’s Dictionary.” At the 
conclusion of the argument the court took the 
papers, and the decision is awaited with interest. 


The scope of the New York license law was 
recently argued in the Supreme Court, general term, 
in the case of the People v. Schwab. The defendant 
was convicted for selling liquor without a license 
and the point made by counsel was that the beverage 
known as *‘German cider,” for the selling of which 
the conviction had been procured, was not embraced 
in the list of strong and spirituous liquors, and that 
on that ground the judge before whom defendant 
was tried should have directed a verdict in his favor. 
The prosecuting officer stated that the beverage was 
Rhine wine, to which the defendant gave the name 
of ‘‘German cider” to evade the law. But counsel 
for defendant contended that the law did not com- 
prehend any but intoxicating beverages and referred 
to numerous expressions of judges throughout the 
State in cases arising under the excise law. He 
urged that there are some kinds of liquors contain- 
ing so small a percentage of alcohol that the human 
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stomach cannot contain sufficient to intoxicate. 
Rhine wine was claimed to be of this character. 
The counsel went into a learned disquisition of the 
elements of wines and of the percentage of alcohol 
to be found therein. In opposition to this view it 
was argued that the selling of any sort of wine was 
within the statutory provision. The decision is to 
be announced hereafter. 


In the British House of Commons a resolution was 
recently introduced that a committee be appointed 
to whom all public bills passing through the House 
shall be referred, and whose duty it shall be to report 
to the House upon each bill as to its accuracy of 
language, consistency of provisions, and harmony 
with existing legislation. Mr. Forsyth, the mover 
of the resolution, stated that since the reign of Henry 
III there had been passed 41,985 acts of Parliament; 
of these 18,297 were public acts. Of late years there 
had been a constant habit of making enactments not 
by plain words expressed on the face of the act, but 
by referring to previous acts, and by incorporating a 
portion of preceding acts, so that it becomes neces- 
sary to go back to those acts to ascertain what the 
legislature meant. There was also this habit — an 
act would be repealed, not bodily but only a section 


or part of a section thereof, and annexed to the last 
act there would be a clause stating that so much of 
former acts as were not repealed remained in force. 
Thus it became necessary to go back from act to act, 
a task which even to a lawyer was almost hopeless. 
In 1856 a Statute Law Commission was created, but 


it failed to recommend any plan. The Attorney- 
General admitted the justice of the criticism in many 
respects but requested that the motion be withdrawn, 
promising in that event that the government would 
appoint a select committee to inquire into the subject. 


The President has nominated Isaac C. Parker, of 
Missouri, to be chief justice of Utah in place of 
Chief Judge McKean, removed. It is announced 
that the government, in the removal of Judge Mc- 
Kean, does not intend to abandon its policy in re- 
gard to polygamy—though what that policy is, 
cannot be determined by any of its results. Ever 
since the appointment of Judge McKean difficulties 
have arisen in the administration of justice and in 
the settlement of the jurisdiction of courts in Utah. 
The frequent conflicts between the various interests 
has rendered the administration of justice no easy 
matter. Judge McKean has made it uncertain and 
more difficult by his want of discretion and his non- 
judicial temperament. We know nothing of the 
judicial qualifications of his successor; but it is to 
be hoped that he will be able to exercise that dis- 
cretion, moderation and insight which have long 
been wanting in Utah. 





A peculiar case has been decided by the Judicial 
Committee of the Privy Council of England. It 
appears that in 1873 the Dean and Chapter of the 
Cathedral of Exeter placed a new carved reredos in 
the Cathedral without asking the Bishop’s consent. 
The carving represented the Ascension, the Trans- 
figuration, and the descent of the Holy Ghost on the 
Day of Pentecost. The Bishop having ordered the 
removal of the reredos the Court of Arches reversed 
the decree of the Bishop and an appeal was taken to 
the. Privy Council. Lord Hatherly delivered the 
opinion of the Council, in the course of which he 
said that the reredos depicted historical subjects 
with which the minds of the people were familiar; 
that it was not erected for the superstitious reverence 
of any of the figures upon it, and that it in no way 
differed from similiar sculptures or representations 
in many parish churches throughout the kingdom, 
to which had never been attached any idolatrous or 
superstitious use whatever. The reredos was there- 
fore declared to be no infringement of the ecclesi- 
astical law. 


A new rule in admiralty practice has been adopted 
in the United States Circuit Court, for the southern 
district of the second circuit, for the purpose 
of carrying out, more efficiently, the provisions of 
the recent act of congress, in regard to the finding 
of facts and of conclusions of law by the Circuit 
Court. In admiralty cases, on appeal, each party to 
an appeal shall furnish to the court, at the beginning 
of the hearing, and shall serve on the proctor for 
each of the other parties to the appeal, five days 
before the hearing, a printed finding of facts and 
conclusions of law, as proposed, printed on writing 
paper on only one side. If this be not done the 
party in default will not be heard on the appeal, 
and, if the party in default be the appellant, his 
appeal will be dismissed. 


In 1873 Sefior Don Arturo de Marcoartu offered, 
through the British Social Science Association, a 
prize of £300 for the best essay on the subject ‘‘In 
what way ought an International Assembly to be 
constituted for the formation of a code of public 
international law, and what ought to be the lead- 
ing princjples on which such a code should be 
framed.” The conditions of the offer were given 
in volume 8 of this journal, page 192, one of which 
was that ‘‘the adjudicators shall have power to give 
one prize of £200 and one of £100.” The adjudi- 
cators have, it seems, exercised this power, and Dr. 
C. W. Ryalls, of London, the General Secretary of 
the British Social Science Association, has notified 
Mr. A. P. Sprague, one of the editors of the ALBANY 
Law Journal, that the first prize of £200 has been 
awarded to him. The second prize was awarded to 
Paul LaCombe. Mr. Sprague’s essay was submitted 
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last June and consisted of about one hundred and 
fifty pages of legal cap manuscript. The prize will 
be presented at the annual Congress of the Associa- 
tion to be held in Brighton, England, in October 
next. The adjudicators were men of reputation as 
jurists and publicists and their award is, in every 
respect, a distinguished honor to the gentleman 
named. 


It having been stated that the German newspapers 
were warning the German public that their goods 
might be liable to seizure in Philadelphia if the 
Centennial should prove bankrupt, two opinions 
adverse to this view have been brought forward. 
Attorney-General Williams wrote an opinion, several 
months ago, holding that goods sent either from 
foreign countries or from any part of this country for 
exhibition, are not liable to seizure if the Centennial 
should become bankrupt. The counsel for the Cen- 
tennial commission also declares, that, by the laws 
of Pennsylvania —by which the Centennial contracts 
are governed — goods deposited and placed on ex- 
hibition are free from seizure, and are not liable for 
the debts of the person or corporation receiving 
them. The buildings will be a sort of United 
States bonded warehouses, in which all foreign goods, 
for exhibition only, will be entered and allowed to 
be returned free of duty. In this opinion several 
eminent Pennsylvania lawyers concur. 


> 


NOTES OF CASES. 


In Hummel et al. v. Lycoming Mutual Fire Ins. Co., | 


1 Weekly Not. Cas. 259, the Supreme Court of Penn- 
sylvania considered the liability of the members of 
a mutual insurance company for assessments. In 
1869 complainants insured in the company, and up 
to October, 1871, paid such assessments as were 
levied by the directors upon the premium notes. 
At the latter date, owing to severe losses sustained 
by the company in the Chicago fire, a heavy assess- 
ment was made, followed in a few months bya 
second and third. These assessments were not paid 
and a judgment was entered upon the premium notes 
against complainants. The present bill was filed to 
set aside the judgment on the ground, among others, 
that before the date of the last two assessments the 
complainants had ceased to be members of the com- 
pany, by reason of not having paid the first assess- 
ment, the policy providing that ‘‘whenever an assess- 
ment shall have been made upon the premium notes, 
and the same is not paid within thirty days after 
demand duly made, the policy of insurance given 
upon such note shall be null and void until the said 
assessment be paid, and the directors shall retain 
such premium notes and collect thereon such sum or 
sums so assessed.” The court held that the effect of 
this clause was not to create an absolute extinguish- 





ment of the contract of insurance. The effect of 
the clause was merely to suspend the benefit of the 
policy until payment was made, and, therefore, the 
second and third assessments could lawfully be 
made, the complainants not having ceased to be 
members of the company. 


In Egbert v. Egbert, 1 Weekly Not. Cas. 261, the 
Supreme Court of Pennsylvania held that a subscrib- 
ing witness to a will may, on ‘the trial of an issue 
devisavit vel non, be cross-examined as to the testa- 
tor’s sanity at the time of the execution of the will. 
The court said: ‘‘The signature of a subscribing 
witness to an ordinary instrument of writing implies 
nothing more than that the instrument was signed 
by the person whose act and deed it purports to be. 
It is not so in the case of a subscribing witness to a 
will. His attestation is an assertion not only that 
the will was signed by the testator but of the further 
fact that the testator was of sound mind when he 
executed it. * * * The condition of mind of a 
testator at the time of the execution of his will is a 
part of the res gestae, * * * It is clearly the 
right of parties contesting a will to inquire into such 
matters upon cross-examination of the subscribing 
witnesses. Nor is this a departure from the familiar 
rule of evidence that a defendant who has not opened 
his case will not be allowed to introduce it to the 
jury by cross-examination for the reason, as before 
stated, that the mental condition of a testator at the 
time of the execution of his will is a part of the res 
gestae.” In Harden v. Hayes, 9 Barr. 151, it was 
held that the declarations of a deceased subscribing 
witness to a will may be given in evidence to invali- 
date it. In Whiteneck v. Stryker, 1 Green’s Ch. 11, 
it was said that of all the witnesses the testamentary 
witnesses and their opinions and the facts they state 
as occurring at the time are to be particularly regarded 
by the court. They are placed around the testator 
for the very purpose of attesting, after his death, to 
the circumstances under which so solemn an instru- 
ment is executed. See Jurner v. Cheeseman, 15 N. J. 
Eq. 243; Harrison v. Rowan, 3 Wash. C. C. 580; 
Stevens v. Vancleve, 4 id. 262; Scribner v. Crane, 2 
Paige, 147. 


In Tenbrooke v. Jahke, 1 Weekly Not. Cas. 235, 
the Supreme Court of Pennsylvania held, that dam- 
ages for the opening of roads and streets are a per- 
sonal claim and do not run with the land. MceFad- 
den v. Johnson, 72 Penn. St. 335, was referred to in 


the opinion. In that case the plaintiff was owner of 
land through which a railroad was constructed; 
without receiving damages she sold the land; and 
the company afterward settled with the purchaser 
and paid him the damages. Held, that she could 
recover the amount from him. 
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THE DECLINE OF FORENSIC ELOQUENCE. 
The newspapers are quite set up in business by 
the great scandal trial and the various considerations 
growing out of it. Among other facts and fancies, 
bred by the great smut-machine, is the idea that 
forensic eloquence is declining. The basis of this 
impression is the circumstance that Mr. Tracy, of 
counsel for the defendant, read his opening speech 
to the jury from manuscript, instead of trusting to 
the impulses of the moment or committing it to 
memory. No fault is found with the matter of the 
speech, but only with the manner of its delivery. 
Now we read the counsel’s speech, and we thought 
it a remarkably good and effective one. It was 
probably a great deal better than it would have 
been if he had not carefully prepared it. It was 
certainly a great deal shorter— say two or three 
days shorter, at the least — and that is a good deal 
for people who are living in time and not in eternity. 
Now, it may be that ‘‘forensic eloquence” is in 
its decline. We hope itis. That is to say, we hope 
that what people mean when they use this phrase is 
going out of fashion. Indeed, we have a great deal 
too much ‘‘ eloquence” in this country, at the bar, 
in the pulpit, in congress, at serenades, after dinner, 
at cane and watch presentations, and even at funerals. 
There is scarcely a commercial ‘‘ drummer” in the 
land who is not capable of making an effective 
stump-speech. We long for a little ‘eloquent 
silence” now and then. Americans are famous for 
their gift of gab, and we are quite too apt to despise 
those who do not possess it. We ought not to for- 
get that neither of the two foremost Americans who 
created this republic, and who, though long since 
dead, rule it to-day, could make a speech to save his 
life. We suspect that Washington and Jefferson 
will be heard of when hundreds of their contem- 
poraries and successors, who, in their day, were 
fluent orators and provoked the admiration (or the 
abuse) of the editors of their generation, shall have 
been forgotten. Yet it is difficult to disabuse the 
average mind of the belief that Patrick Henry was 
not much more influential in those affairs, and all 
because his ingenious biographer, Mr. Wirt, himself 
a most eloquent advocate, put into his mouth a 
tremendous speech founded on tradition. ‘‘ For- 
ensic eloquence” is a very glittering and showy 
bauble. When our boys graduate at college, it is 
naturally expected that the best speakers in the class 
will take to the law as their profession. Fond 
parents are quite often of the same mind as their 
sons in this regard, and are quite often disappointed 
that the young men who delivered such beautiful 
orations on commencement day are distanced in their 
chosen profession by plainer and more silent men. 

‘** Forensic eloquence” is an ephemeral gift. If 
we look at this matter of oratory simply in respect 
to the bar, we shall see that the great lawyers of 
history are generally remembered for other than 





oratorical gifts or declamatory achievements. Very 
few great lawyers survive their generation by virtue 
of their oratory alone. Cicero and Erskine are the 
shining exceptions to this remark. In respect to 
the former even, it is doubtful whether he does not 
owe as much to his labors in the senate, in philoso- 
phy, and in literature, as to his forensic efforts. If 
Cicero had been simply a lawyer it is not at all cer- 
tain that anybody would now read any of his ad- 
dresses at the bar. Scarcely one of the greatest 
English judges is now known on account of his elo- 
quence. We perhaps should not have known that 
Mansfield was silver-tongued if he had not possessed 
a ‘*sacred poet” to tell us of it. In the annals of 
our own country we never think of Chief Justice 
Marshall as a great orator; we associate Chancellor 
Kent only with his Commentaries; and we should 
not remember that Webster was a great advocate 
except from occasionally hearing school boys recite 
a passage from his speech on the trial of Crownin- 
shield forthe murder of White. On the other hand, 
Choate was an example par excellence of the advocate, 
pure and simple, and he is already forgotten — has 
not even left a law-book to be remembered by. 

‘‘ Forensic eloquence” is a dangerous gift, both 
to its possessor and to the State. It is always with 
a feeling of humiliation that we read that the most 
brilliant and effective speech ever heard in West- 
minster Hall was delivered by one of the unworthiest 
of men— Sheridan on the Warren Hastings trial — 
while the glorious and immortal orations of Burke 
generally emptied the benches. Cicero carried the 
tribunals of justice simply by force of his oratory, 
without any regard to the evidence. So did Erskine 
in many cases, although it must be said that these 
were mainly political cases, in which his unparal- 
leled gift was legitimately used with the purest 
motives and with the most beneficial results. The 
trial of Queen Caroline is an instance of a cause 
carried by the eloquence of counsel without regard 
to the merits. Now, when a community get into 
that condition that an important lawsuit is regarded 
more as a trial of wits between counsel than of the 
merits of the matter, they are ina bad way. This 
may be applied to the Beecher-Tilton trial. If there 
ever was a cause which needed to be decided upon 
evidence, and to the event of which the eloquence 
of counsel should lend nothing, this is it. But what 
a state of mind the community are fallen into about 
it! Instead of inquiring or caring much as to what 
the witnesses have testified, they anxiously scan the 
morning paper to see if Fullerton succeeded in bother- 
ing them, or rendering them ‘‘ desperate,” to use 
the newspaper expression in such case made and 
provided. So Mr. Beecher is depicted as shaking 
with fear, not of what the evidence has established 
or may establish against him, but mainly on account 
of the hard names that the sardonic Mr. Beach is 
getting ready to call him. So Mr. Tilion has no 
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reason to shrink from the exposure to which the 
testimony may subject him, but only from the vials 
of wrath which Counselor Porter, ‘‘of melancholy 
thought,” (as Count Johannes has felicitously de- 
scribed him), is bottling up to empty on his “ beauti- 
ful sphere.” All this is very flattering to profes- 
sional vanity, but it is not the proper idea of law. 
Now we really hope that our distinguished brethren 
will not pander to this depraved taste. They must 
be anxious to return to their ordinary business. 
The first of May is approaching and some of them 
may want to ‘‘move.” Let them, therefore, make 
their addresses ‘‘short, sharp and decisive,” not 
more than two days apiece for instance. Some 
very great speeches have been made in less time than 
that. Mr. Wirt’s speech before the Virginia legisla- 
ture—the one attributed to Patrick Henry, we 
mean—could not have taken more than fifteen 
minutes. Erskine’s speeches were never long, nor 
were Curran’s. Choate, we believe, never talked so 
long as it is threatened that these gentlemen intend. 
Now legitimate comment on the evidence must have 
an end. ‘‘Invective” is long-winded, and so is 
praise. If Mr. Beecher is innocent, words cannot 
add to the meed of approbation which he deserves 
from the American people for his distinguished and 
unequaled political and religious labors, and of sym- 
pathy for his sufferings; if he is guilty, words can- 
not add to “the deep damnation of his taking off.” 
Now if counsel could only act on this hint, and re- 
spectively say to the jury, ‘‘ gentlemen, please under- 
stand me as saying every thing imaginable in favor 
of my client, and every thing imaginable against the 
diabolical opposite party,” of course this would be 
indicative of ‘‘the decline of forensic eloquence,” 
but it really would save a great deal of time and 
money. We think it would make no difference in 
the result, for after all that is said against juries and 
the jury system in these days, we do not think so 
badly of them as to believe that causes are deter- 
mined by the declamation of counsel and not by the 
evidence. 
cecilia 
NOTES TRANSFERRED FOR ANTECEDENT 
DEBTS. 

The question of the transfer of negotiable paper 
in consideration of an antecedent debt, and its effect 
upon the equities between the original parties, has 
been frequently and variously decided in this coun- 
try and in England. Parsons, who is a very intelli- 
gent, and usually avery accurate, writer, says on this 
subject, in his work on Notes and Bills (vol. I, 
p- 207): ‘‘ We are disposed to believe that the law 
of this country is tending toward the rule, that, 
whether negotiable paper is sold or discounted, or 
indorsed over to pay a new debt, or for a new pur- 
chase, or to secure a new debt or an old debt, or to 
pay an old debt, it becomes in each case the property 
of the holder, and carries with it all the privileges 











of negotiable paper, unless there be something in 
the particular transaction which is equivalent to 
fraud, actual or constructive.” At page 221, he says: 
‘*It is now quite well settled that where negotiable 
paper is received in payment and extinguishment of 
a pre-existing debt, the holder is entitled to protec- 
tion.” To this doctrine he cites a long list of 
authorities from many different States. At page 
222, he continues: ‘‘ In New York it was at one time 
held that the receiving of a note in payment merely 
of an existing debt was not enough, without giving 
up other security. But the rule now seems to be 
otherwise.” It is to test the correctness of the 
statement in the last sentence that we examine this 
subject. 

Our leading case on the subject is Bay v. Codding- 
ton, 20 Johns. 637, which established the doctrine 
that there must be an actual contemporaneous part- 
ing with value, an incurring of responsibility, or the 
relinquishment of a right, to protect the purchaser 
against the latent equities between the original 
parties. In this case Spencer, Ch. J., remarked: 
‘* Now, I understand by the usual course of trade, 
not that the holder shall receive the bills or notes 
thus obtained as securities for antecedent debts, but 
that he shall take them in his business and as pay- 
ment for a debt contracted at the time.” This language 
we think is rather broader than the decision, and 
has given rise to a good deal of misunderstanding. 
There are doubtless several cases in which it is said 
that the transfer of a negotiable promissory note in 
payment of a precedent debt does not constitute the 
holder a bona fide purchaser for value. Rosa v. Broth- 
erson, 10 Wend. 85; Payne v. Cutler, 13 id. 605; 
Stalker v. McDonald, 6 Hill, 93; Montross v. Clark, 
2 Sandf. 8. C. R. 115; Bank of St. Albans v. Gilli- 
land, 23 Wend. 311; Spear v. Myers, 6 Barb. 445. 
It is even so said in the very recent case of Mer- 
chants’ Nat. Bank v. Comstock, 55 N. Y. 27, where 
it is clearly obiter, as the question was not under 
discussion. But in no case in our court of last 
resort has it been decided, where there was a sur- 
render of security or the discharge of a precedent 
debt, that this was not a parting with value sufficient 
to constitute a bona fide holding. It is true it was 
held in Stewart v. Small, 2 Barb. 559, that where 
the security surrendered was the note of an insol- 
vent and known to be valueless, this did not consti- 
tute the giving of value, but even this is not now 
the law. 

At an early day the courts even began to make a 
liberal construction as to what constitutes a surrender 
of security or discharge of indebtedness. Thus, in 
Bank of Selina v. Babcock, 21 Wend. 499, the cancella- 
tion, without the present surrender, of securities 
held by the plaintiff, by which act a responsible 
indorser was discharged, or the remedy against him 
rendered doubtful, was held a sufficient parting with 
value; and in Bank of St. Albans v. Gilliland the 
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holder was protected where he had discharged the 
personal responsibility of the original debtors on 
the faith of the note, and received the note in satis- 
faction of the prior indebtedness, without recourse. 

The various decisions up to 1857 were admirably 
reviewed by Judge W. F. Allen in Farrington v. 
Frankfort Bank, 24 Barb. 554. The gist of that 
decision is, that the valuable consideration requisite 
to constitute a bona fide holding must be either a 
new contemporaneous advance or the surrender of 
some prior security, or the actual discharge of an 
existing indebtedness. On the question of a prece- 
dent debt it is said: ‘‘A precedent cebt, when the 
note or bill is taken in payment and satisfaction of 
it, and securities are given up or lost in considera- 
tion of the transfer, has been held a suflicient con- 
sideration as a present parting with value on the 
faith of the note.” In this case the protested bills 
for which those in suit were given were not surren- 
dered at the time, and this was held fatal. The 
student will find this case a complete history of the 
adjudications up to that time. 

The decisions in our Supreme Court since that 
time have not been uniform. In Stettheimer v. Myer, 
33 Barb. 215, where a note was surrendered and 
money paid, the court refused to hold the transfer 


valid only to the amount of the cash paid, and held 
it good for the amount of both note and money; 
but in Cheesebrough v. Wright, 37 Barb. 458, exactly 


the contrary washeld. In Webster v. Van Steinburgh, 
46 Barb. 412, and in Ayrault v. McQueen, 32 id. 
305, the doctrine of Bay v. Coddington was reiterated. 

The case of Youngs v. Lee, 2 Kern. 551, in 1855, 
held that the surrender of another note of the same 
party, not yet due, constituted a valuable considera- 
tion. The case of Brown v. Leavitt, 31 N. Y. 113, 
in 1865, decided the same doctrine where the con- 
sideration was the surrender of an old note and the 
payment of some money. The court cites Youngs v. 
Lee, and in a very short opinion say: ‘‘A further 
discussion of the question might lead to a suspicion 
that the law was in doubt on this point.” This case 
was followed at the same term in Day v. Saunders, 
3 Keyes, 347, and later in Pratt v. Coman, 37 N. Y. 
440, A. D. 1868; Chrysler v. Renois, 43 id. 209, 
A. D. 1871. 

In 1870, in Park Bank v. Watson, 42 N. Y. 490, 
the plaintiff had taken the notes in suit as collateral 
to a previous loan of about $2,000, not yet due, and 
in lieu of and upon the surrender of other notes, 
overdue and protested, which had been previously 
deposited as collateral to the same loan, of which 
last-mentioned notes one was made by an irresponsi- 
ble party for $1,180. On these facts the plaintiff 
was held a purchaser for value, even as against equi- 
ties between the original parties. Lott, J., says, 
the transferee will be protected if he has ‘‘ parted 
with something of value for it at the time of the 
transfer.” This case, it will be seen, effectually 





does away with the distinction between debts due 
and those not due, the surrender of collaterals or 
principal obligations, and the soundness or worth- 
lessness of the obligation surrendered. 

It is thus evident that the doctrine is firmly estab- 
lished that the surrender of a security previously 
held or the discharge of a pre-existing indebtedness 
is a valuable consideration within the law merchant. 
This has not been acceded to without demur, how- 
ever, for Marvin, Dean, and Hand, JJ., dissented 
from the majority of the court in Youngs v. Lee. 

In regard to the question whether there must be 
such a surrender of security or discharge of indebt- 
edness, the case of Lawrence v. Clark, 36 N. Y. 128, 
A. D. 1867, seems conclusive in the affirmative, and 
re-affirms the doctrine of Bay v. Coddington. The 
court say, in their opinion, that they regard the 
doctrine as ‘‘ perfectly well settled.” But this con- 
clusion, also, was not unanimously reached, for 
Chief Justice Davies and Grover, J., dissented. 

The question whether the bare crediting the party 
on account and giving a receipt as for so much paid 
would constitute a valuable consideration, does not 
appear to have been definitely passed upon, although 
in Schepp v. Carpenter, 51 N. Y. 602, where the 
point arose upon such a state of facts in respect to a 
note executed and delivered without restrictions, the 
court, after holding the transfer valid, remark obiter : 
‘when, however, an accommodation note is made 
for a specific purpose, and has been diverted to 
some other purpose, the rule is different, and the 
party asserting a title to it must show himself to be 
a bena Jide holder.” 

The case of Merchants’ National Bank v. Comstock 
cannot be deemed an authority in point, for there, 
although the payee had fraudulently transferred the 
note for a precedent debt, yet the plaintiff had pur- 
chased it from that holder foran actual cash 
advance. 

We infer, therefore, that the rule in our State is 
as follows: A precedent obligation is a sufficient 
consideration for the transfer of negotiable paper to 
protect the holder against latent equities between 
the original parties, in those cases, and only in those 
cases, where there is a contemporaneous surrender 
or cancellation of an existing security, or the dis- 
charge of an antecedent indebtedness, or the relin- 
quishment of a pre-existing right. 

If we are correct in our conclusions, it follows 
that Parsons announces the rule of our State rather 
too broadly in the remarks quoted at the commence- 
ment of this article. This is not to be wondered at. 
The wonder rather is, that text-writers are so nearly 
correct as they are. The oscillations of courts on 
any vexed question are very inadequately represented 
in the generalizations of text-writers. If the scien- 
tific lecturer tells us that a drop of water, although 
so translucent and apparently pure, contains ani- 
malcule, that statement gives us a very inadequate 
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idea of the truth. But if he exposes the water in 
the field of the microscope, we see what his unimagin- 
ative statement really means. So, if we apply our 


legal microscope to the text-writer’s bare statement, 
we shall see how much squirming and wriggling of 
legal animalcule there has been in this single drop in 
the great ocean of legal principles—an ocean that 
is never permanently at rest, but is constantly moved 
by the advance of civilization and the shifting exi- 
gencies of particular cases. 


MARITIME LAW. 


COLLISION OF VESSELS— DIVISION OF DAMAGES. 

In Sieward et al. v. Steamship Teutonia, a case 
decided in the United States Supreme Court, damages 
were claimed of the steamship Teutonia by the owners 
of the steamer A. S. Brown, for injuries which the 
latter received and which it was alleged were occasioned 
by a collision between the injured steamer and the 
steamship, December 30, 1868, on the Mississippi river, 
about forty-five miles below New Orleans, whereby 
the steamer was sunk, with her cargo, and became a 
total loss. The principal point in the case is thus ex- 
pressed by Clifford, J., who delivered the opinion: 

“Those in charge of each of the steamers knew that 
the other was approaching from the opposite direction, 
and that their efforts to come to an understanding as 
to the respective courses they should pursue had been 
unsuccessful; and they also knew that the night was 
dark and foggy to such an extent as to render naviga- 
tion peculiarly dangerous, confirmation of which is 
found in the pleadings, as they allege on the one side, 
and the other that they stopped their engines, but the 
evidence fully satisfies the court that no such precau- 
tions were seasonably taken by either steamer. On 
the contrary, the evidence satisfies the court that both 
continued under headway until the two vessels came 
together, and if so it is unimportant whether the 
steamship struck the steamer on the starboard or port 
side, as it is clear that both steamers were in fault. 

*“ Attempt is not made to set up the defense of in- 
evitable accident, nor could it have been successful if 
it had been set up, as such a defense can only be main- 
tained in a case where neither vessel is in fault. In- 
evitable accident in the case of a collision is where both 
parties have endeavored by all means in their power, 
with due care and a proper display of nautical skill, 
to prevent its occurrence, or it may result from the 
darkness of the night if it clearly appears that both 
parties were without fault from the time the necessity 
for precaution began to the moment when every op- 
portunity to avoid the danger ceased. 

**Precautions must be seasonable in order to be 
effectual, and if they are not so and a collision ensues 
in consequence of the delay, it is no defense to allege 
and prove that nothing could be done at the moment 
to prevent the disaster, or to allege and prove that the 
necessity for precautionary measures was not per- 
ceived until it was too late to render them availing. 
Inability to avoid a collision usually exists at the mo- 
ment it occurs, but it is generally au easy matter, as 
in this case, to trace the cause to some antecedent 
omission of duty on the part of one or both of the 
colliding vessels. Plainly both were in fault in this 
case in that they continued to advance in a dark 
night, when those in charge of them knew that there 





was imminent danger that they would collide. They 
allege that they stopped their engines, but the court 
is satisfied that nothing of the kind was seasonably 
done, as the fact is fully proved that they were both 
under headway when the collision occurred. Both 
vessels having been in fault, the rule is that the dam- 
ages should be divided between the offending vessels.” 
ns 


INSURANCE LAW. 


REFORMATION OF MARINE PoLicy — DEVIATION. 


In Hearne v. New England Mutual Insurance Co., the 
United States Supreme Court considered the reforma- 
tion of a contract of marine insurance, which was 
entered into under the following circumstances: On 
the 7th of May, 1866, Hearne made his application by 
letter to the company for insurance. He said: ‘“‘The 
bark Maria Henry is chartered to go from Liverpool to 
Cuba and load for Europe, via Falmouth for orders 
where to discharge. Please insure $5,000 on this char- 
ter valued at $16,000, provided you will not charge over 
four per cent premium.” On the 9th of that month, 
the company, through its president, replied: ‘* Your 
favor of the 7th is at hand. As requested, we have 
entered $5,000 on charter of bark Maria Henry, Liver- 
pool to port in Cuba, and thence to port of advice and 
discharge in Europe, at four per cent.’’ The policy 
was made out on the same day, and described the 
voyage as follows: ‘‘ At and from Liverpool to port in 
Cuba, and at and thence to port of advice and discharge 
in Europe.’’ Thereafter the policy was delivered to 
the assured and received without objection. The ves- 
sel was loaded with coal at Liverpool and proceeded 
thence to St. Iago de Cuba. There she discharged her 
outward cargo. She went thence to Manzanillo, an- 
other port in Cuba, where she took on board a cargo 
of native woods. On the 17th of September, 1866, she 
sailed thence for Europe, intending to go by Falmouth 
for orders. Upon the 10th of that month, on her 
homeward voyage, she was lost by perils of the sea, 
Due notice was given of the loss, and it is admitted to 
have occurred as alleged in the bill. The company 
refused to pay, upon the ground that the voyage from 
St. Iago de Cuba to Manzanillo was a deviation from the 
voyage described in the policy, and therefore put an 
end to the liability of the assured. On the 7th of 
December, 1868, two years after the loss occurred, 
Hearne brought an action at law against the company. 
The court held that he was not entitled to recover by 
reason of the deviation before stated. He failed in the 
suit. On the 16th of January, 1871, he filed his bill, 
and prayed therein to have the contract reformed so as 
to cover the elongated voyage from St. Iago to Manza- 
nillo. 

The court held that the contract was not entitled 
to be reformed to meet the complainant’s demand. 
Swayne, J., who delivered the opinion, said: ‘The 
correspondence between the parties constituted a pre- 
liminary agreement. The answer to Hearne’s proposal 
was plain and explicit. It admitted of but one con- 
struction. He was bound carefully to read it, and it is 
presumed he did so. In that event there was as little 
room for misapprehension on his part as on the part of 
the company. Such a result was hardly possible. 
There is nothing in the evidence which tends to show 
that any occurred. The inference of full and correct 
knowledge is inevitable. It is as satisfactory to the 
judicial mind as direct evidence to the same effect 
would be.” * * * ‘The party alleging the mistake 
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must show exactly in what it consists, and the correc- 
tion that should be made. The evidence must be such 
as to leave no reasonable doubt upon the mind of the 
court as to either of these points. Beaumont v. 
Bramley, 1 F. & R. 41-50; Marquis of Breadalbane v. 
Marquis of Chandos, 2 M. & C. 711; Fowler v. Fowler, 
4D. G. & Jones, 255; Sells v. Sells, 1 Dr. & S. 42; Loyd 
v. Crocker, 19 Beav. 144. The mistake must be mutual 
and common to both parties to the instrument. It 
must appear that both have done what neither in- 
tended. Rook v. Lord Kensington, 2 K. & I. 753; 
Eaton v. Bennet, 34 Beav. 196. A mistake on one side 
may be a ground for rescinding, but not for reforming, 
acontract. Mortimer v. Shortal, 2 Dr. & War. 372; 
Sells v. Sells, swpra.’’ The complainant claimed that 
there was a usage that vessels going to Cuba might 
visit at least two ports, one for discharge and the other 
for reloading. But it appeared that, in such cases, the 
contract of insurance was expressed so to allow such a 
course. A reformation on this ground was, therefore, 
denied. The court also refused to decree a return of 
the premium. 

In Equitable Safety Insurance Co. v. Hearne, a re- 
formation of the contract of insurance was allowed on 
the following state of facts: Hearne’s proposition to 
the company was by letter, to insure the bark Maria 
Henry, “ voyage from Liverpool to Cuba, and to Eu- 
rope via Falmouth.” The company’s response was in 
effect: ‘‘ We will insure as proposed by you—Europe to 
Cuba—at three and one-half per cent. It is worth some- 
thing, you know, to cover the risk at port of loading 
in Cuba.”’ But the contract, as expressed in the policy, 
was “four thousand dollars on charter of bark Maria 
Henry, at and from Liverpool to port of discharge in 
Cuba, and at and thence to port of advice and dis- 
charge in Europe.’ The court was of opinion that the 
true contract was: “This company hereby insures 
$4,000 upon the charter of the bark Maria Henry, as 
proposed by the assured, from Europe to Cuba and 
back to Europe, at three and one-half per cent net, the 
premium enhanced to cover the risk at port of loading 
in Cuba.” Swayne, J., who delivered the opinion, 
said: ‘“* The intent of the parties, as manifested, is the 
contract. Uponany other construction, the important 
language as to ‘the port of loading’ would be insen- 
sible and without effect. No other interpretation, we 
think, can reasonably be given to it. In Dickey v. 
The Balt. Ins. Co.,7 Cr. 327, the policy insured the 
vessel upon a voyage ‘from New York to Barbadoes, 
and at and from thence to the Islaud of Trinidad, and 
at and from Trinidad back to New York.’ This court 
held that the words ‘at and from’ protected the vessel 
in sailing from one port to another in Trinidad to take 
in a part of her cargo. Marshall, Chief Justice, said: 
‘It is the settled doctrine of the courts of England 
that insurance at and from an island, such as those in 
the West Indies, generally insures the vessel while 
coasting from port to port for the purpose of the voy- 
age insured.’ He refers to Bond v. Nutt, 2 Cow. 601, 
and to Thelluson v. Ferguson, 1 Doug. 360. The case 
of Cruikshank v. Jansen, 2 Taunt. 310, is to the same 
effect. These authorities fully sustain the proposition 
laid down. We are not aware that their authority has 
been questioned. They show the just liberality of 
construction which obtains where contracts of insur- 
ance are involved. In this controversy, the clear terms 
of the preliminary agreement warranted the court 
below in overruling the departure from it found in the 


policy.” 





FINANCIAL LAW. 
STAMPS ON CHECKS, DRAFTS, ETC. OFFICIAL INTER- 
PRETATION OF THE LAW. 

With a view to having an official decision in the mat- 
ter of the construction of the law of February 8, 1875, 
F. D. Tappen, President of the Gallatin National 
Bank of New York, addressed, in behalf of himself 
and other bankers, a letter to the commissioner of 
internal revenue, asking his decision of the following 
questions: 

1. Are notes, drafts and acceptances, when made 
payable at a bank, subject to a stamp tax of two cents, 
and, if so, does the tax apply to notes, drafts and ac- 
ceptances drawn or accepted prior to February 8, 1875, 
and which have matured and since been paid? 

2. Does the tax apply to checks drawn by a bank 
upon itself, for the purpose of paying its own divi- 
dends, coupons, or interest of other corporations? 

3. Are checks drawn by a State, county or city gov- 
ernment on a bank, subject to this tax? 


He received the following reply: 
TREASURY DEPARTMENT, 


OFFICE OF INTERNAL REVENUE, 
WASHINGTON, March 10, 1875. 


F. D. TAPPEN, Esq., President Gallatin National Bank, 
New York: 

Srr—In your letter of the 4th instant you inquire as 
to the proper interpretation of the word *‘ voucher” 
in section 15 of the “‘act to amend existing customs 
and internal revenue laws,’”’ etc., approved February 8, 
1875. 

Section 15 of said act of February 8, 1875, provides: 
That a bank check, draft, order or voucher for the 
payment of any sum of money whatsoever, drawn 
upon any bank, banker or trust company, shall be sub- 
ject to a stamp tax of two cents. It is understood 
that this enactment was made mainly to meet evasions 
of the stamp tax on checks by the substitution of re- 
ceipts, orders, ‘‘ payable one day after date,” and etc. 
It imposes the tax upon checks or orders and etc., 
drawn on time as well as those payable at sight or on 
demand; so also on receipts and all other vouchers 
substituted for checks, etc., as commonly used accord- 
ing to the custom of banks. 

Section 6 of the act of March 3, 1875, exempts from 
the tax ‘the receipts in the receipt book of a savings 
bank or institution for savings having no capital stock, 
and doing no other business than receiving deposits to 
be loaned or invested for the sole benefit of the par- 
ties making such deposits, without profit or compen- 
sation to the association or company when money is 
paid to a depositor on his pass-book.”’ This provision 
leaves the tax upon all receipts (with the above excep- 
tion) given to the banks as vouchers for the payment 
of money on deposit as imposed by section 15 of the 
said act of February 8, whether such receipts are loose 
or contained in a book. 

I reply to your specific questions: 

First. That if there is any understanding between 
the bank and the maker of the notes, or acceptor of 
the checks, drafts or orders payable at bank, that all 
such notes and acceptances shall be paid by the bank 
and charged in the account of the makers, drawer or 
acceptor, in the same manner as ordinary checks would 
be; such notes and acceptances are considered liable 
to the two-cent stamp tax as “‘ vouchers ”’ for the pay- 
ment of money by the bank. This applies to notes, 
drafts, etc., made, drawn or accepted prior to Febru- 
ary 8, 1875, when paid by the bank on or after that 
date. 
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Second. This tax applies to checks drawn by a bank 
upon itself for the purpose of paying its own dividends, 
coupons or interest of other corporations, or for other 
payments. 

Third. Checks drawn by State, county or city officers, 
in their official capacity, upon public funds deposited 
in a bank are exempt, if said funds are kept separate 
from any private accounts, it not being within the in- 
tent of the law to tax a public treasury. 

I will add, with reference to some other questions 
frequently proposed to this office, that orders for divi- 
dends are subject to the tax if drawn for a definite and 
certain sum, but not otherwise. An ordinary certifi- 
cate of deposit used in the ordinary manner is not 
liable. Interest coupons are considered exempt. Bills 
of exchange, foreign as well as inland, when drawn 
upon a bank, banker or trust company, are held to be 
subject to the tax, whether payable at sight or other- 
wise. Duplicates of bills, orders, etc., are liable to the 
same as originals. Receipts, not relating to banking 
business, for instance, for rents, are exempt. 

Very respectfully, 
J. W. Douetass, Commissioner. 


PURCHASE OF STOLEN TREASURY NOTEs. 


The Supreme Court of the United States decided, 
last week, in Vermilyea v. The Adams Express Com- 
pany, a point of considerable importance to bankers, 
brokers and others dealing in negotiable securities. 
The point was in brief: That overdue treasury notes 
and bonds, which have been stolen from the owner 
and sold, for value and in the regular course of busi- 
ness, may be recovered by the owner of the purchaser. 
That case was as follows: In May, 1868, eight treasury 
notes, issued under the act of March 3, 1465, were de- 
livered to the Adams Express Company to be for- 
warded for conversion into bonds of the United States. 
While in transitu these notes were stolen from the ex- 
press messenger. A notice and caveat giving the num- 
ber and description of the notes were filed in the Treas- 
ury Department and extensively advertised through- 
out the United States, and were given to Vermilyea & 
Co. among others. In April, 1869, Vermilyea & Co. 
purchased these notes over their counter, at fair 
prices, in the regular course of business, and for- 
warded them to the Treasury Department for redemp- 
tion, where they were met by the caveat of the express 
company. The express company had succeeded to the 
rights of the owner of the notes. The notes in con- 
troversy were issued and dated July 15, 1865, payable 
to the holder three years after date. On the back of 
each note was a statement that it was convertible, at 
the option of the holder, into what are known as five- 
twenty bonds of the United States. 

On these facts the court held that the notes were 
negotiable commercial paper, and subject to the com- 
mercial law of other paper of that character; that the 
fact that the holder had an option to convert them into 
other bonds did not change their character, and that, 
being overdue when purchased by Vermilyea & Co., 
the latter took them subject to the rights of antece- 
dent holders, to the same extent as in case of other 


paper bought after its maturity. The court said: ‘‘We 
cannot agree with the counsel for the appellants, that 
the simple fact that they were the obligations of the 
government takes them out of the rule which subjects 
the purchaser of overdue paper to an inquiry into the 
circumstances under which it was made as regards the 
rights of antecedent holders. The goverment pays its ob- 
ligations according to their terms with far more punc- 





tuality than the average class of business men. The 
very fact that when one of its notes is due the money 
can certainly be had for it, if payable in money, should 
be a warning to the purchaser of such an obligation 
after its maturity to look to the source from which it 
comes and to be cautious in paying his money for it. 
* * * When these notes were offered to llants 
for sale they carried upon their face the fact that the 
period for their payment or conversion into bonds had 
come nine months before; that for that time they had 
ceased to bear interest; and this would er ee 
suggest the inquiry which the law of negotiable paper 
implies, as to the reason why they had not been paid 
or converted into bonds. 

‘‘Bankers, brokers and others cannot, as was at- 
tempted in this case, establish by proof a usage or 
custom in dealing in such paper, which, in their own 
interest, contravenes the established commercial law. 
If they have been in the habit of disregarding that 
law, this does not relieve them from the consequences 
nor establish a different law. Nor sitting here as 
chancellors can we say that the testimony offered of 
the impossibility of men in that business bearing in 
mind the notices of loss or theft of bonds or notes 
well described, with which they have been served, sat- 
isfies us of the soundness of the proposition. By the 
well-settled law of the case they may purchase such 
paper before due without cumbering their minds or 
their offices with the memoranda of such notices. But 
we apprehend that the amount of overdue paper pre- 
sented for negotiation is not so large that bankers receiv- 
ing notice of loss cannot make or keep a book or other 
form of reference which will enable them with a very 
little trouble to ascertain when overdue paper is pre- 
sented whether they have been served with notice of a 
claim adverse to the party presenting it. 

“The fact that the notes were at once recognized at 
the treasury by reason of the notices served there, 
proves that no unreasonable amount of care and pru- 
dence was necessary to enable bankers and brokers to 
do the same. There are other rights in cases of over- 
due paper beside the right to purchase it, which re- 
quire that care should be exercised, especially by par- 
ties who have fair notice of these rights. Bankers and 
brokers cannot, more than others, when warned of 
possible or probable danger in their business, shut 
their eyes and plead a want of knowledge which is 
willful. In this matter also appellants were in fault.’’ 


PENALTY AGAINST NATIONAL BANKS FOR UsuRY. 

It was decided by the General Term of the Supreme 
Court of this State, in Hintermister v. First National 
Bank of Chittenango, 5 N. Y. Sup. Ct. 484, that an action 
by an individual against a national bank, located in this 
State, to recover the forfeiture of twice the amount of 
interest paid upon a usurious loan, under the provision 
of section 30 of the National Bankruptcy Act, was not 
maintainable. Mr. Justice Countryman, who delivered 
the opinion of the court, said, speaking of First National 
Bank of Whitehall v. Lamb, 50 N. Y. 95: ‘* It was held, 
that as the statute authority had made full provision 
on the subject of the rate of interest and the penalties 
for its violation, that national banks, where wholly 
subject to the local law in all their private dealings 
with third parties within our jurisdiction, it being the 
intention of congress, in the enactment of the federal 
statute, to leave all contracts made in States and Ter- 
ritories, where usury laws exist, to be dealt with ac- 
cording to those laws, and at the same time to impose 
restrictions in respect to the rate of interest in those 
States and Territories when the internal policy is such 
as to leave the subject of interest on money free from 
legislative regulation. Now, our local statute does 
contain a precisely similar provision to that in ques- 
tion, and allows an action to be brought by the bor- 
rower to recover back any excess he has paid upon the 
contract above the legal rate of interest. 1R.S. 772, $3. 
The case cited is therefore fora direct authority against 
the right to maintain this action, which is brought to 
recover the penalty given in the federal statute.” 





THE ALBANY LAW JOURNAL. 





190 
RE 





This decision would not, of course, hold good, for the 
reasons given, in Massachusetts where the State usury 
laws are held not to apply to national banks. Central 
National Bank v. Pratt, 115 Mass. 539. But, possibly, 
the same conclusion might be reached, on the ground 
that a State court will not enforce the penal laws of 
another jurisdiction. 

LIABILITY OF A BANK TO THE HOLDER OF A CHECK. 


It isa settled rule of law in all the States, except 
Illinois, that under ordinary circumstances the holder 
of a check has no legal claim against the bank on which 
the check is drawn until the latter has accepted the 
check, so that a bank may, as a rule, refuse to pay a 
check drawn upon it without rendering itself legally 
liable to any one save the drawer of the check. It was, 
however, said in Bank of the Republic v. Millard, 10 
Wall. 152, that ‘It may be if it could be shown that 
the bank had charged the check on its books against 
the drawer and settled with him on that basis, that 
the plaintiff could recover on the count for money had 
and received, on the ground that the rule ex ewquo et 
bono would be applicable, as the bank having assented 
to the order and communicated its assent to the pay- 
master (the drawer) would be considered as holding 
the money thus appropriated for the plaintiff's use and 
therefore under an implied promise to him to pay it 
undenied.”” This was, of course, but a suggestion of 
what might be the rule in a proper case, but in Seventh 
National Bank v. Cook, 73 Penn. St. 483, the Supreme 
Court of Pennsylvania cite this suggestion and apply 
it to the case at bar. In that case a check was drawn 
payable to Cook. Barnes indorsed Cook’s name upon 
it without his authority and presented it to the bank 
for payment and received the money on it; and the 
bank deducted the check from the drawer’s account 
and settled with him on that basis. Cook sued the 
bank to recover the amount of the check, and the court 
held that he could recover, on the strength of the sug- 
gestion in Millard’s case. 


TAXATION OF BANK STOCK. 

On page 125, ante, we gave a note of the decision of 
the United States Supreme Court, in Hepburn v. Carlisle, 
holding that shares of stock in national banks may be 
taxed by the State and for municipal purposes the 
same as other property of like character, and that they 
are taxable at their actual value and not necessarily at 
the par value. We shall shortly give the opinion in 
that case in full. Meanwhile we are reminded of a 
recent decision of the Supreme Court of this State on 
a like point. In People ex rel. Williams v. Assessors of 
Albany, 5 N. Y. Sup. 155, it was held that bank stock 
should be assessed at its full and true value, and there- 
fore where assessors assessed stock at its par value, 
when its actual or market value was in excess of the 
par value, it was held to be error. 

Tappan v. Merchants’ National Bank, 19 Wall. 490, is 
another recent decision on the subject of taxing 
national banks. It was therein held that shares of 
stock in national banks are personal property, and that 
the State within which a national bank is situated has 
jurisdiction for the purposes of taxation of all the 
shareholders of the bank, both resident and non-resi- 
dent, and of all its shares, and may legislate accord- 
ingly; that is to say, that a State has the right to tax 
all the stockholders of national banks in the State, 
both resident and non-resident, and that it may by 
law impose the tax both on residents and non-residents 
at the place where the bank is located. 





RECENT AMERICAN DECISIONS.* 
DAMAGES. 

Condition in bond: penalty.— Bigony gave to Tyson 
a bond in $1,000, conditioned that Bigony should not 
“practice medicine within five miles of 8., in which 
place he has this day deeded certain property to said 
Tyson.’ Held, that on the face of the bond the sum 
was a penalty, and not liquidated damages. The in- 
tention of the parties gathered eztra, the instrument 
may fix the sum named in it as liquidated damages, 
and the facts and circumstances so gathered being 
parol, the question is forthe jury. Bigony v. Tyson, 
p. 157. 

GIFT. 

Seuled instrument.—Streeper held a bond against 
Zimmerman; he indorsed on it, ‘I request my exec- 
utors to give this bond to Anna for her great kindness 
she has shown to me and her grandmother,’’ this was 
signed and sealed; after it was written, ‘‘This is not 
to interfere with what I will to her, this she is to have 
beside that.”” Anna was the granddaughter of the 
obligee and the wife of the obligor. The bond was not 
delivered to Anna, but remained in the obligor’s pos- 
session, with his other securities, till his death. Held, 
that the bond did not passto Anna. The indorsement 
indicated a prospective gift; there being no delivery, 
it was without operation. Zimmerman v. Streeper, 
p. 147. 

GOOD-WILL. 

Guardian and ward: leased premises.— A guardian 
leased his ward’s house and received $500 for the good- 
will in addition to the rent; the lessee, with his con- 
sent, assigned the lease to Binder, and, before the 
expiration of the term, the guardian leased to Binder 
for an increase of $100 rent per annum, but received 
nothing for the good-will. Binder, with the assent of 
the guardian, assigned the lease, and received for the 
good-will $1,350. Held, that the guardian was not 
chargeable for the value of the good-will not received 
by him. The good-will was not to be considered sepa- 
rately from the rental; it being for the purposes of 
leasing a part of the premises, its value to be consid- 
ered in fixing the rent. Under the circumstances, the 
court surcharged the guardian with an increased rent 
for the premises, the good-will enhancing it. Thack- 
ray’s Appeal, p. 132. 

NEGOTIABLE PAPER. 


Conditional promissory note.— A negotiable note on 
a printed blank was signed after there was written on 
the margin that it was given for a patent, and not to 
be paid till a profit specified was made. The condition 
was cut off, and the note passed to a bona fide indorsee 
for value, without notice. The consideration failed. 
Held, in a suit by the holder, that this was no defense 
by the maker. 

The note was to order “for value received without 
interest, waiving the right of appeal and of all valua- 
tion, appraisement, stay and exemption laws.” Held, 
to be negotiable. 

The maker must guard the public against frauds and 
alterations by refusing to sign negotiable paper in such 
form as to admit of fraudulent practices with ease, 
and without ready detection. Zimmerman v. Rote. 
p. 188. 





* From advanced sheets of P. F. Smith’s forthooming 


sone of Pennsylvania reports. 175 Penn. 


mit. 





THE ALBANY LAW JOURNAL. 


-* 


191 











PARTNERSHIP. 

Creditor of individual partner. — A creditor of one 
partner agreed with him that he should buy firm goods 
and that they should be a set-off against the price of 
the goods, and the set-off was made; the other partner 
knew that the goods were being bought on this con- 
dition, but ‘‘ was not a party to the agreement and did 
not consent thereto.’’ Held, that the creditor was 
liable to the firm for the goods. Todd v. Lorah, p. 


155. 
SALE. 


1. Time for performance of contract.—A seller was to 
deliver oil, “‘ buyer’s option at any time from this date 
to December 31, 1870.’’ Held, that the seller had the 
whole of December 3lst to perform. Petroleum Co. v. 
Cunningham, p. 138. 

2. Husband and wife: refusal of wife to join in deed 
of land.— A purchaser is entitled to have a contract 
for sale of land specifically executed, so far as the ven- 
dor can, and to have an abatement from the purchase- 
money for any deficiency in the title, quantity or other 
matter touching the estate. A husband contracted to 
sell land, the wife refused to join in the deed; there 
being no collusion with her husband, held, that the 
vendee could not compel specific execution by the hus- 
band alone, and retain part of the purchase-money as 
indemnity against the wife’s contingent claim for 
dower. A purchaser from a husband takes the risk of 
the wife joining in the deed, or his action against the 
husband for damages. Specific execution of an agree- 


ment to sell land will not be decreed against a vendor, 
a married man whose wife refuses to join in the deed, 
unless the vendee be willing to pay the full purchase- 


money, and accept the deed without the wife. The 

purchaser having proposed, in open court, to accept 

a deed from the vendor alone and pay the purchase- 

money, the case was remitted that the court below 

might make such decree. Burk’s Appeal, p. 141. 
——__g——______. 

CLAFLIN v. OSTROM, AND MERRILL v. GREEN. 


In No. 8, Vol. XI, of the LAW JOURNAL, is an article 
in which the above-named cases are critically exam- 
ined and compared, and which concludes with the 
opinion that they cannot be reconciled—that the Court 
of Appeals and the Commission of Appeals are directly 
in conflict in these decisions. 

In Claflin v. Ostrom, 54 N. Y. 581, one T. C. Hanford 
and Charies Ostrom were copartners; on the 13th of 
March, 1867, they entered into an agreement by which 
Hanford assigned all his interest in the firm property 
to Charles Ostrom, in consideration of which Ostrom 
assumed, and promised Hanford that he would pay, all 
the debts of the firm therein mentioned, among which 
was a debt due Claflin, the plaintiff, of about $1,200. 
At the same time, and on the same paper, Anthony P. 
Ostrom, the defendant, wrote a guaranty of this prom- 
ise. Claflin’s debt was not paid, and he brought an 
action against Anthony P. Ostrom on this guaranty, 
which had been assigned to him by Hanford. These 
are all the facts in the case material to the decision of 
the question now under consideration. The Commis- 
sion of Appeals held that the action could be main- 
tained even without the assignment by Hanford of 
the guaranty of the defendant. 

In Merrill v. Green, 55 N. Y. 270, Roberts and Green 
were copartners; Roberts sold out his interest in the 
firm to Green, and Green and one Nichols executed to 
Roberts a joint and several bond, conditioned for the 
payment by Green of the debts of the firm of Roberts & 





Green, among which was one due Merrill, the plaintiff. 
This debt was not paid, and Roberts, the obligee named 
in the bond, assigned said bond to Merrill, on which he 
brought his action to recover the amount due him by 
the firm of Roberts & Green. It does not appear that 
Roberts had been compelled to pay, or had paid, any 
of the debts of his firm before this assignment. The 
Court of Appeals held that the action could not be 
maintained. 

It seems to me that a close examination of what was 
decided by each of these cases will show them to be 
not so irreconcilable as at first blush they may appear 
to be. The case of Lawrence v. Fou, and kindred cases 
cited in the opinion of Commissioner Earle, have estab- 
lished, beyond doubt, the proposition that a promise 
made by one person to another to pay a third person, 
will give such third person a right to enforce the 
promised payment by action against the promisor. 
This is all that was decided in that case, though the 
proposition has since been sometimes put more 
broadly —a promise made by one person to another 
for the benefit of a third, etc.— but the strictest con- 
struction of the case is sufficient authority for the 
decision in Claflin v. Ostrom. In that case there was a 
promise by Charles Ostrom to pay the debts of the 
firm, among which was the plaintiff’s debt; this clearly 
gave the plaintiff, Claflin, a cause of action against 
Charles Ostrom to enforce performance of the promise 
to pay him; but this promise to pay Claflin was guar- 
anteed by the defendant, Anthony P. Ostrom; and it 
isa general rule of law that the liability of the guar- 
antor, unless specially limited by him, is co-extensive 
with that of the principal debtor. Union Bank v. 
Coster, 3 N. Y°. 203; Theobald on Prin. and Surety, 46. 
This, then, fixes the liability of Anthony P. Ostrom, 
the guarantor, to pay the amount mentioned in the 
promise of Charles Ostrom, which he guaranteed; and 
there is abundant authority for the proposition of 
Earl, C., that the guaranty goes with the principal 
obligation, and is enforceable by whomsoever can en- 
force that. Cooper v. Dederick, 22 Barb. 516; McLaren 
v. Watson, 26 Wend. 425; Jackson v. Blodget, 5 Cow. 202. 

In Merrill v. Green, it will be noticed that the action 
was not brought on a promise made to pay the debt 
of the plaintiff; the defendant Nichols, in that case, 
never executed a guaranty of any such promise. The 
action was on the bond of Green & Nichols to Roberts, 
conditioned for the payment, by Green, of the debts 
of the firm of Roberts & Green; the plaintiff was the 
assignee of the bond. To recover in an action on this 
bond, Roberts, the obligee, would have to show a 
breach of the condition and damages; that is, that 
Green had not paid the debts of the firm of Roberts & 
Green, and that he, Roberts, had been called on or 
compelled to pay the same in consequence of Green’s 
failure to do so; he could then recover the amount he 
had paid of such debts; and after such breach and 
damages therefrom sustained by Roberts, any assignee 
from Roberts could likewise have maintained such an 
action on proof of such damages sustained, not by the 
plaintiff, but by Roberts, the obligee in the bond. 

These principles are so simple and so well established 
that they can hardly be questioned; and, certainly, it 
cannot be claimed that any one can acquire, by assign- 
ment from the obligee, in a bond’ any greater rights 
than he has himself, or that the rights of the plaintiff, 
in an action on a bond, are any greater without an 
assignment of the bond than with such assignment. 
If Roberts had paid the debt of his firm to Merrill, and 
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then assigned to him the bond, no doubt Merrill could 
have maintained an action against the obligors on an 
allegation and proof of breach of the condition and 
damages sustained by Roberts because of such breach ; 
such damages would, of course, be the amount paid by 
Roberts to extinguish the debt of his firm to Merrill, 
and though the proof would be nearly the same as in 
the action brought by the plaintiff in the case under 
consideration, the principle governing his right to re- 
cover would be very different from that on which he 
based his action. 

If these views are sound, the two cases are thus re- 
conciled, and there is no conflict on the subject between 
the Court and the Commission of Appeals. 

H. J. Morris. 
a 


RECENT ENGLISH DECISIONS. 


FOREIGN JUDGMENT. 

Liability of English shareholder in a foreign company : 
effect of taking shares: agreement to submit to jurisdic- 
tion : service of notice at elected domicile.—To an action 
on a French judgment, the defendant pleaded that he 
was not at any time before judgment resident or 
domiciled in France, or within the jurisdiction of the 
court, or subject to French law; that he was never 
served with any process, nor had any notice or oppor- 
tunity of defending himself. Replications. (1.) That 
the defendant was holder of shares in a French com- 
pany, having its legal domicile in Paris, and became 
thereby subject, by the law of France, to all the liabil- 
ities, etc., belonging to holders of shares, and, in par- 
ticular, to the conditions contained in the statutes or 
articles of association; that by these statutes it was 
provided and agreed that all disputes arising during 
liquidation between shareholders should be submitted 
to the jurisdiction of the French court; that every 
shareholder provoking a contest must elect a domicile, 
and, in default, election might be made for him at the 
office of the imperial procurator of the civil tribunal 
of the department in which the office of the company 
was situated; and that all summonses, etc., should be 
validly served at the domicile formally or impliedly 
chosen; that the company became bankrupt, and de- 
fendant’s unpaid calls became payable to the plaintiff 
as assignee; that he made default and provoked a 
contest; that he never elected a domicile, and there- 
upon the plaintiff caused summonses, etc., to be served 
at the office aforesaid; that by the law of France that 
office was the defendant’s implied domicile of election 
for the purpose of service, and the service was regular; 
and that the defendant was bound to appear,but did not, 
whereupon judgment by default was recovered against 
him. (2.) A similar replication, alleging that defend- 
ant was a shareholder as in the first replication men- 
tioned, and stating provisions of the law of France to 
the same effect as those contained in the above-men- 
tioned statutory articles of association, but omitting 
all reference to the statutes or articles of association, 
and alleging that defendant did not elect a domicile, 
and also that the company became bankrupt, etc., and 
that a summons was served as in the first replication 
stated. On demurrer, held, that the first replication 
was good, and (by Amphlett and Pigott, BB., Kelly, 
C. B., dissenting) that the second replication was bad. 
Copin v. Adamson ; Copin v. Strachan, Law Rep., 9 Ex. 
345. 

LANDLORD AND TENANT. 

Notice to quit: tenant permitted to continue in posses- 

sion (without express stipulation) after the expiration of 





his landlord’s lease.— Premises were let by the owner 
in fee on a lease expiring at midsummer, 1866. The 
lessee underlet to the defendant on a lease from year 
to year commencing at Michaelmas. The defendant 
was in possession at midsummer, 1866 (when the lease 
of his immediate lessor came to an end), and the owner 
in fee granted a new lease to the plaintiff as from that 
time. The defendant, who continued to occupy the 
premises, paid the plaintiff a sum equal to a quarter's 
rent, on the terms on which he had held the premises, 
as from midsummer to Michaelmas, 1866, at which 
time the plaintiff insisted upon an increase of 5l. per 
annum on the rent, and such increased rent was 
thenceforth paid by the defendant. In December, 
1873, the plaintiff gave the defendant a six months’ 
notice to quit at midsummer. Held, by Brett and Den- 
man, JJ. (the latter with some doubt), that the notice 
was bad, the defendant having been allowed to hold 
over the expiration of the lease originally granted to 
him, without any explanation or fresh stipulation 
(save as to the increased rent); the inference being 
that there was a tacit agreement between him and the 
plaintiff that he should continue to hold as tenant 
from year to year according to his original holding, 
that is, as from Michaelmas to Michaelmas. Kelly v. 
Patterson, Law Rep., 9 C. P. 681. 


MARINE INSURANCE. 

1. Initialing slip subject to ratification: policy: con- 
cealment of facts material to risk.— Where underwri- 
ters have, by initialing a slip, made a contract of assur- 
ance, which, although invalid at law and equity for 
want of statutory requisites, is, nevertheless, in prac- 
tice, and according to the usage of those engaged in 
marine insurance, a complete and final contract bind- 
ing upon them in honor and good faith, whatever 
events may subsequently happen, the assured need not 
communicate to the underwriters facts which after- 
ward come to his knowledge material to the risk in- 
sured against; and the non-disclosures of such facts 
will not vitiate the policy of insurance afterward exe- 
cuted. And it makes no difference that, the insurance 
being negotiated by an agent of the assured, the slip 
was initialed subject to the ratification of the assured. 
So held, on the latter point, on the authority of Haga- 
dorn v. Oliverson, 2 M. & 8. 485. Cory v. Patton, Law 
Rep., 9 Q. B. 577. 

2. Time policy: implied warranty of seaworthiness: 
the merchant shipping act, 1854 (17 & 18 Vict. c. 104), 
s. 118: certificate that ship is fit to carry passengers: 
illegal act of master: privity and liability of owner.— 
If a master of a vessel which has not obtained a certi- 
ficate enabling her to carry passengers, does carry them 
without her owner’s knowledge, her voyage is not ren- 
dered, by § 318 of the merchant shipping act, 1854, 
illegal, so as to vitiate a policy effected by her inno- 
cent owner. Cunard v. Hyde, 2 E. & E. 1; Wilson v. 
Rankin, Law Rep., 1 Q. B. 162, followed. If a vessel 
sails on a voyage in an unseaworthy state, and she is 
lost by reason of her unseaworthiness during a storm, 
the perils of the sea must be considered the proximate 
cause of the loss. In an action upon a time policy, if 
it be proved that the vessel insured had been sent to 
sea in an unseaworthy state, her owner not knowing 
that she was unseaworthy, and was lost by the perils 
insured against, owing to her unseaworthiness, the 
owner can recover for her loss. Thompson v. Hopper, 
6 E. & B. 172, 937; Fawcus v. Sarsfield, id. 192, followed 
and commented on. Dudgeon v. Pembroke, Law Rep., 
9 Q. B. 581. 
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CLAIMS FOR COTTON CAPTURED AND SOLD 
BY UNITED STATES GOVERNMENT DURING 
THE REBELLION. 


The United States Supreme Court, in Sprott v. United 
States, held that a purchaser of cotton from the Con- 
federate States, who knew that the money he paid for 
it went to sustain the rebellion, cannot, in the Court 
of Claims, recover the proceeds, when it has been cap- 
tured and sold, under the captured and abandoned 
property act. The cotton was sold to the claimant, by an 
agent of the Confederate government, for the purpose 
of raising funds to purchase munitions of war, and 
the cotton was understood by the claimant to be the 
property of the Confederate government. The claim- 
ant was a resident of Clairborne county, Mississippi, 
in March, 1865, the date of the purchase, and the cot- 
ton was captured in May, 1865, by the Federal forces, 
and afterward sold by the government. Miller, J., 
who delivered the opinion, said: ‘“*The claimant now 
asserts a right to this money on the ground that he 
was the owner of the cotton when it was captured. 
This claim of right or ownership he must prove in the 
Court of Claims. He attempts to do so by showing 
that he purchased it of the Confederate government 
and paid them for it in money. In doing this he gave 
aid and assistance to the rebellion in the most efficient 
manner he possibly could. * * * A clearer case of 
turpitude in the consideration of a contract can hardly 
be imagined, unless treason be taken out of the cata- 
logue of crimes. The case is not relieved of its harsh 
features by the finding of the court, that the claimant 
did not intend to aid the rebellion, but only to make 
money. It might as well be said that the man who 
would sell fora sum far beyond its value to a lunatic, 
a weapon with which he knew the latter would kill 
himself, only intended to make money and did not 
intend to aid the lunatic in his fatal purpose. This 
court, in Hanaver v. Doane, 12 Wall. 342, speaking of 
one who set up the same defense, says: ‘ He volunta- 
rily aids treason. He cannot be permitted to stand on 
the nice metaphysical distinction that, although he 
knows that the purchaser buys the goods for the pur- 
pose of aiding the rebellion, he does not sell them for 
that purpose. The consequences of his acts are too 
serious to admit of such a plea. He must be taken to 
intend the consequences of his voluntary acts.’ This 
case, and the succeeding one of Hanaver v. Woodruff, 
15 Wall. 349, are directly in point in support of our 
view of the case before us.”’ 

Field, J., delivered an elaborate opinion dissenting 
from the view of the majority of the court, and main- 
taining that the claimant had the benefit of the procla- 
mation of pardon and amnesty made by the president 
in December, 1868. He said: ‘‘That pardon and am- 
nesty did not, of course, and could not change the 
actual fact of previous disloyalty, if it existed, but as 
was said in Carlisle v. United States, 16 Wall. 151, they 
forever close the eyes of the court to the perception of 
that fact as an element in its judgment, no rights of 
third parties having intervened. In legal contempla- 
tion the executive pardon not merely releases an of- 
fender from the punishment prescribed for his offense, 
but it obliterates the offense itself. * * * AndI 
submit respectfully that the eloquent denunciation of 
the wickedness of the rebellion contained in the opin- 
ion of the majority, is no legal answer to the demand 
of the claimant for the proceeds of his property seized 
and sold by our government, when that government 





long since pardoned the only offense of which the 
claimant was guilty, and this gave him the assurance 
that he should stand in the courts of his country in as 
good plight and condition as any citizen who had never 
sinned against its authority.” 


>. 


COMMISSION OF APPEALS ABSTRACT. 
CORPORATION. 


Liability of stockholder : exceptions.—This action was 
brought to charge defendant, as a stockholder in a 
corporation, for machinery, etc., sold to it by plain- 
tiffs, after the recovery of a judgment therefor and 
the return of an execution issued thereon unsatisfied. 
It was claimed that the company was gotten up by 
defendant and one H., and the property of H., not 
worth over about $30,000, was put in at $100,000, and 
the whole stock of the company issued to H.; that 
the capital stock had not been paid according to the 
terms of the act in reference to manufacturing 
corporations, that the certificate, filed by the com- 
pany, was defective in not stating that the property 
turned in was of the value for which the full 
paid capital stock was issued, and that, in fact, it 
was so far below that value as to be a fraud. Held, 
that under the provisions of chap. 333, Laws of 1853 
(amending chap. 40, Laws of 1848), authorizing the 
trustees of a corporation, organized under said act, to 
purchase property necessary for their business, and to 
issue stock to the amount of the value thereof in pay- 
ment, and releasing the holder of such stock from the 
liability to the creditors of the corporation, imposed 
by the original act (§ 10) upon the holders of stock not 
full paid, a mere mistake or error of judgment by 
the trustees, either as to the necessity of the purchase 
or as to the value of the property so purchased, if made 
in good faith and not to evade the provisions of the 
original act, will not subject a holder of stock issued 
to pay for the property purchased to such liability. 
Under the provision, the trustees have a discretion 
and are to be the judges as to the necessity of the 
property and its value; good faith and the exercise of 
a proper discretion and honest judgment is all that is 
required. Schenck v. Andrews, 46 N. Y. 589, and 
Boynton v. Hatch, 47 id. 225, limited and distinguished. 

Where all the instructions of a judge, in his charge 
to the jury as to the questions submitted, are errone- 
ous, a general exception is sufficient, although other 
propositions may have been correctly stated. Ques- 
tions not submitted to the jury cannot be made the 
subject of an exception. Schenck et al. v. Andrews. 
Opinions by Lott, Ch. C., and Reynolds, C. 

MARINE INSURANCE. 


Damage from ice : mooring.— This action was brought 
upon a policy of insurance issued by defendant upon 
plaintiff’s canal boat for one year. The perils insured 
against were of the “inland lakes, rivers, canals and 
fires.’’ Among the perils excepted was damage from 
ice. The boat was moored at the close of navigation 
in the canal basin at Oswego, and frozen in. When 
the ice broke up in the river in the spring it jammed 
and formed a partial dam, which set back the water so 
that it flowed over a sea-wall separating the river from 
the basin; and in consequence the stern of th» plain- 
tiff’s boat was loosened while the bow remained fast 
in the ice, and the boat was twisted and injured. 
Held, that the exemption from liability for injuries 
occasioned by ice was not limited to the season of navi- 
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gation; and (Earl and Johnson, CC., dissenting) that 
the ice was the proximate cause of the injury; and 
that defendant was not liable. 

The policy also required that the boat should be 
safely moored during the winter, satisfactorily to the 
defendant. Held (Earl, C.), that this did not require 
the boat to be moored with absolute safety, but in 
&@ proper place and with reasonable care and safety; 
and notice to defendant of the place of mooring was 
not necessary. Allison v. Corn Ez. Ins. Co. Opin- 

, ions by Reynolds and Earl, CC. 
MORTGAGE. 

Title: estoppel.— This action was brought to restrain 
defendants, who were loan commissioners for Wash- 
ington county, from foreclosing a mortgage. It ap- 
peared that M. B. P., who was in possession of certain 
premises, which belonged to his father, forged a deed 
of the premises from his father to himself, and put it 
on record May 27, 1870. On October 1, 1850, he and his 
wife executed a mortgage of said premises, with cov- 
enants of seizin and title, to defendants. A deed of 
said lands, dated April 1, 1853, which purported to be 
executed by M. B. P. and wife to his father, was re- 
corded January 23, 1860. The father conveyed said 
premises to M. B. P. December 16, 1859, and the deed 
was recorded January 14, 1860. Until this conveyance 
from his father, M. B. P. had no title to the land, al- 
though he remained in possession of the same from 
1848. On January 31, 1867, still being in possession, he 
conveyed the lands to plaintiff, who had paid full value 
for them, without any actual notice of the mortgage to 
defendants. Held, that the title acquired by M. B. P. 
inured to the benefit of defendants, and he and his 
privies in estate, in blood and in law, were estopped 
from questioning that, at the date of the mortgage, the 
mortgagor had title; and that the record of the mort- 
gage was constructive notice to plaintiff, and, under the 
recording act, gave the mortgage priority to his title. 
(Lott, Ch. C., and Reynolds, C., dissenting.) Tefft v. 
Munson et al. Opinions by Earl and Reynolds, CC. 

PATENT. 

Injurious publication: jurisdiction.—This action 
was brought to restrain defendant from publishing 
and circulating a circular or notice to the injury of 
plaintiffs’ business, and for damages caused by such 
circulation. The plaintiffs’ complaint alleged in sub- 
stance that they were the owners of a valuable right, 
secured by letters patent, and were engaged in the 
manufacture of the patented article; that defendant 
had printed, published and circulated a circular or no- 
tice, claiming to be the owner of various letters patent 
securing such right, and that it was exclusively author- 
ized to make and sell such patented articles, and 
threatening prosecutions for infringements of its right, 
in consequence whereof plaintiffs were injured in their 
trade, ete. Defendant set up in its answer, its letters 
patent, and alleged that the plaintiffs’ trade was an in- 
fringement upon its rights. The court below found 
the issuing of the circular, that it was injurious to 
plaintiffs’ business, but, having been issued in good 
faith, with the sole purpose of advising the public 
what the defendant considered its rights, the action 
was simply for an infringement of rights created by 
and under the patent laws, and was not one within its 
jurisdiction. Held, no error. Burrall v. Jewett, 2 
Paige, 134, and Middlebrook v. Broadbent, 47 N. Y. 443, 
distinguished. Hovey et al. v. Rubber Tip Pencil Co. 
Opinion by Johnson, C. 





BOOK NOTICES. 


A Treatise on the Law of Guaranties and of Principal and 
Surety. By Henry Anselm De Colyar. ith American 
Notes by James ‘om Morgan. New York: Baker, 
Voorhis & Co., 187 


The treatise of Mr. De Colyar is the latest work on 
the subject of Guaranty and Suretyship which has 
appeared in England. It was published in April, 1874. 
In the present edition, the American Editor, Mr. Mor- 
gan, has added notes and references to about 1,200 
American cases, thus producing, as the publishers 
call it, an ‘‘ English-American”’ work on the subject 
treated. The style of Mr. De Colyar varies somewhat 
from the standard English and American styles of law- 
writing. By the English system of legal text-writing, 
a history of the adjudications on the subject is given; 
by the American system, principles and rules are de- 
duced from the cases, and set forth as the results of 
the writer’s researches. Mr. De Colyar’s system isa 
combination of the English and American systems, 
and, as a consequence, his treatise is at once theoretical 
and practical, analytical and historical. 

The American editor has not attempted to present 
all the American cases upon the subjects treated; but 
has made what is deemed a judicious selection of the 
important and leading cases. An appendix contains 
the Statutes of Frauds and Perjuries of England and 
of the several States, the compilation being brought 
down to the present time. This valuable addition to 
the work is entirely reliable. The general character 
of Mr. Morgan’s work in this edition is admirable. 
His notes are clear, accurate, well-expressed, and, in 
some instances, elaborate; and his style of writing 
corresponds well with that of Mr. De Colyar. The 
immense importance of the law of guaranty and sure- 
tyship, the frequency of its application, as shown in 
the multitudinous decisions, and the accuracy and 
ability with which the present work has been prepared 
and edited, will insure its success. 


Reports of Cases decided in the Circuit and District Courts of 
the United States for the Ninth Circuit. By L. 8. B. Saw- 
yer. Vol. II. San Francisco: A. L. Bancroft & Co., 1875. 

This volume embraces cases at law civil and criminal, 
in equity, admiralty and bankruptcy, and cases on 
appeal from the American Consular and Ministerial 

Courts, in China and Japan. The decisions are varied 

and generally well-considered. Among the more 

noticeable cases we find the following: Speyer v. Mary 

Belle Roberts, p. 1, holds that where goods arrived in a 

damaged condition and it appeared that the damage 

was in great part caused by the carrier’s fault, and that 
damage, to some extent, would probably have been 
caused by perils of the sea encountered by the vessel, 
but to what extent the carrier was unable to show, he 

was liable for the entire damage. United States v. 

Mattock, p. 148, holds that the word “‘ cattle”’ includes 

sheep and is used in that sense in § 9 of the act of June 

30, 1833, prohibiting any person from depasturing 

Indian lands with ‘‘horses, mules or cattle,’ under 

penalty of $1 for each animal. In re Bailey, p. 200, 

holds that the word ‘“‘ armies” as used in § 20 of the 

act of July 17, 1872, relating to the citizenship of per- 
sons who have enlisted, does not include “ marines.” 

In re Francis, p. 286, is a very elaborate case and 

decides that participation in the profits of a business 

is not conclusive proof of a partnership and it may be 
shown that the profits were received as wages or as 
interest for money leaned. This case is in harmony 
with the later English decisions. In The Vancowver, 





THE ALBANY LAW JOURNAL. 


195 








p. 381, it was held that a wire cable across a river as a 
guy for a ferry-boat is not an unlawful obstruction 
unless it in fact prevents or renders hazardous naviga- 
tion. In The Merrimac, p. 586, it was held that the 
contract of towage is a bailment requiring only ordi- 
nary skill and diligence on the part of the master of 
the tug. 

The volume contains about one hundred cases, and 
has a good index. We do not find any table of cases 
cited, a defect which should be supplied in succeeding 
volumes. The reporting is well done, though not uni- 
form; and we may say that the volume shows that the 
administration of justice in the Ninth Circuit of the 
United States courts is in competent hands. 

a 
NOTES. 

The London Law Journal says that Mr. Huddleston, 
the new Common Pleas judge appointed to fill the va- 
cancy caused by the resignation of Justice Honyman, 
is the youngest son of the late Mr. Thomas Huddles- 
ton, R. M., by Alethea, daughter of Mr. A. Hichens. 
He was born in the year 1817, and was educated at 
Trinity College, Dublin. Heé was called to the bar at 
Gray’s Inn, in Easter Term, 1839, joined the Oxford 
Circuit, and has been for some time counsel to the 
Admiralty and Judge-Advocate of the Fleet. He ob- 
tained the honorof a silk gown in 1857, and isa bencher 
of his inn, of which he has also been twice treasurer. 
He sat in the parliament of 1865-8 in the conservative 
interest as one of the members for Canterbury, and 
was returned for Norwich at the last general election. 
Mr. Huddleston married, about two years since, Lady 
Diana Beauclerk, only daughter of the late, and sister 
of the present, Duke of St. Albans.—— It is said that in 
consenting to his transfer to the Common Pleas, Mr. 
Justice Archibald has, without asking for compensa- 
tion, surrendered his chance of a valuable reversion. 
By 6 Geo. 4, ch. 84, §7, a certain reward of £40 per 
annum, at the rate of £10 in every term, which, so far 
back as 1762, ‘‘had long since been assigned to the 
second judge of the Court of King’s Bench in respect 
of his labor and trouble in giving the charge to the 
grand jury, and pronouncing judgment in the said 
court against malefactors,’’ was expressly secured to 
the senior puisne judge of the court. ‘The said 
termly allowance of £10, or reward of £40 per annum,” 
delares the statute, ‘‘shall continue to be paid to the 
said second judge of the said Court of King’s Bench 
after the passing of this act, in addition to all other 
sums of money which such second judge shall be enti- 
tled to receive under or by virtue of this act, or any 
other act or acts.” 


The London Law Times says: “A question of great 
practical importance to innkeepers and their guests 
came before the Court of Error in the Exchequer 
Chamber in the case of Threlfall v. Borwick. The 
character of the question will be at once seen from a 
short summary of the facts. In December, 1870, a 
man named Butcher hired some rooms at the hotel of 
the defendant for himself and family at a fixed rate, 
and also agreed to pay a sum for bis board. He brought 
with him a piano, which he had hired from the plain- 
tiff. January, 1871, he left the hotel, being indebted 
at that time to the landlord in the sum of £52 for 
board and lodging. He left the piano behind, remark- 
ing that Threlfall would send for it. The innkeeper 
thought the piano belonged to Butcher, and sometime 
appears to have elapsed before he learned that the real 





owner was the plaintiff. However, having discovered 
the whereabouts of the piano, the plaintiff demanded 
it, and upon his claim being resisted, brought an action 
for its recovery. At the trial, before Mr. Justice Lush, 
the point of law as to the innkeeper’s right of lien was 
reserved, and the Court of Queen’s Bench decided it 
in favor of the defendant. This decision has been 
upheld by the Court of Exchequer Chamber. ‘It was 
admitted,’ says Lord Coleridge, ‘that the innkeeper 
has a lien on the goods his guest brings with him, and 
that he has the same lien on the goods, whether they 
are his guest’s or another’s. The only question is 
whether he has a lien on the goods, not the less be- 
cause he was not bound to receive them.’ But, as his 
lordship pointed out, this assumed that he was not 
bound to receive them; whereas, when a person went 
with an instrument such as that for which the action 
was brought, and intending to spend some months at 
an hotel, the innkeeper, if he had room for it, would 
be bound to receive it. ‘The guest,’ his lordship con- 
tinues, ‘might be in the habit of taking the musical 
instrument with him, for the purpose of reasonable 
recreation. But however that may be, having taken 
it, and having safely kept it for a certain time, it is too 
clear to be doubted that the innkeeper had a lien upon 
it, and both upon principle and authority the judg- 
ment must be affirmed.’ It would certainly be diffi- 
cult to come to any other decision than this upon the 
facts of the case; nor is it in the slightest degreee in- 
consistent with the principles laid down in Cayle’s 
case.” 

A letter from St. Petersburg, published in the 
Memorial Diplomatique of Paris, states that some ladies 
have formed a society with a view of qualifying them- 
selves for the bar, and demanding permission to plead 
after undergoing the prescribed examination.—— The 
Memorial Diplomatique says the Egyptian International 
Appellate Court will consist of Mr. Scott, as the repre- 
sentative of England; Herr Lapenna, of Austria; 
Signor Giaccone, of Italy; Herr Scaroqua, of Germany ; 
M. Cumassy, of Russia; Baron Anspeld, of Sweden, 
M. Devos, of Belgium, and Dr. Baringer, of the United 
States. The French member will not be appointed till 
the convention has been ratified by the assembly.— 
Richard Ward Greene, formerly chief justice of the 
Supreme Court of Rhode Island, died March 14, 1875. 
—— A bill has been introduced into the Pennsylvania 
legislature, providing ‘‘ for the adjustment and settle- 
ment of disputes between persons, partnerships, asso- 
ciations and corporations engaged in the mining of 
coal, or the manufacture or production of iron or steel, 
and their operatives.” 


The Central Law Journal will hereafter eschew 
politico-legal subjects, such as the Arkansas case, an 
article on which appeared in its issue of February 26th; 
and such subjects will be discussed, when advisable, in 
the Southern Law Review. The forthcoming number 
of the Review will contain the fourth and last of a 
series of articles on ‘‘Modern Theories of Govern- 
ment,’ by Chancellor Cooper, of Tennessee, and also 
a paper on the “ Legal Aspects of the Louisiana Case.” 
—The Central Law Journal says that Dr. H. Mein- 
ertshagen, a member of the editorial staff of the 
Anzeiger des Westens, died recently in St. Louis. He 
was a man of eminent ability, and a lawyer by profes- 
sion. He was born in Bremen, was highly connected, 
and was a judge of the Luebeck Court. After coming 
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to the United States, he occupied the position of man- 
aging editor of a German daily paper in Pittsburgh, 
and came west last summer.—— Lewis Tillman, Jr., 
has published a long and interesting article in the 
Nashville Commereial Reporter, on the ‘‘ Administra- 
tion of Insolvent Estates in Chancery,” under the 
provisions of the Tennessee Code. 


At a meeting of the Chicago Bar Association, held 
recently, about forty members were present. A reso- 
lution was adopted, that the Supreme Court of the 
State be requested to take into consideration the delay 
in the publicatiun of the Illinois reports. This resolu- 
tion was opposed by some members, on the ground 
that Mr. Freeman, the reporter, intends to get out a 
volume of the Illinois reports once in two months 
until the arrears are disposed of. The association has 
before it a resolution declaring it to be the duty of the 
general assembly to abolish the distinctions between 
actions at law and in equity. The Chicago Legal News, 
in speaking of this matter, says: “ Our practice is con- 
stantly being reformed. It is not the legal profession 
that is forcing these reforms, but the mass of the peo- 
ple through the law-making power. And unless the 
attorneys of the State come to the front and take this 
matter in hand and direct these reforms, it will not be 
many years before we will have the most radical of 
codes in Illinois.” 


A correspondent of the Solicitors’ Journal thus 
speaks of the practice of “‘deviling” at the bar in 
England. He says: ‘1 wish to direct the attention of 
the profession to what has recently befallen a client 
of mine owing to this pernicious system. I was con- 
cerned as a solicitor for a petitioner in a divorce suit. 
On the ease coming before the court, the respondent 
and co-respondent were unrepresented. I had briefed 
@ young barrister, who is occupied with work other 
than that of advocacy or chamber practice. He had 
had his brief for months. To my horror, when the 
case came on, 8 gentleman was holding my brief of 
whom I knew nothing, far younger than the man I had 
briefed, nervous and — well, I will give you what hap- 
pened, Of the facts of the case he knew little or 
nothing; in addressing the jury on the question of 
damages he simply said, ‘I leave it entirely in your 
hands.’ He asked the learned judge for a decree nisi 
before the finding of the jury, and said nothing as to 
costs, being of opinion ‘that they followed the event.’ 
My client (a poor man), in a clear case, therefore, only 
got a decree nisi, without costs and without damages, 
while the instructions in the brief warranted an urgent 
appeal for both. Never was greater injustice done to 
any client. Some means must be devised to arrest a 
continuance of this state of things.”.—— Mr. Robert 
Hill Pinhey has been appointed a judge of the High 
Court of Judicature at Bombay. Mr. Pinhey was called 
to the bar at Lincoln’s Inn in Easter term, 1869, and 
has been for several years a member of the Bombay 
civil service. He has recently held the post of sessions 
judge at Poonah. 


Mrs. Louisa C. Williams has been appointed notary 
public by the governor of Wisconsin.—— The elaborate 
argument of Alfred Eunis, attorney for the plaintiff in 
the case of Citizens’ Savings and Loan Association v. 
Uity of Topeka, has been received. This case involves 
the validity of taxation in aid of manufactures, and 
was published in a preceding number of this journal. 
—— A lay contemporary thus gives the proportions of 





acopy of the United States Revised Statutes: “ It 
weighs eight and one-half pounds; measuring outside 
of the binding it is twelve inches long, eight and a 
half inches wide and three and one-quarter inches 
thick; the printed page measures eight and one-quarter 
inches by four and a half, not including the side 
notes.” 


Gov. Davis has appointed J. Gilfillan, of St. Paul, 
chief justice of the Supreme Court of Minnesota, vice 
Chief Justice McMillan, elected United States senator. 
— By the constitution of Pennsylvania, adopted in 
1873, a new organization of the judicial tribunals of the 
State was directed, under which the Nisi Prius, Dis- 
trict and Common Pleas Courts of Philadelphia city 
and county ceased to exist on the first Monday of 
January, 1875. The judges of the Supreme Court 
theretofore in turn holding the Court of Nisi Prius, 
were relieved from original jurisdiction, and the 
judges of the District and Common Pleas Courts were 
transferred to the new Court of Common Pleas created 
by the constitution. On the final adjournment of the 
District Court, January 4, 1875, addresses were made 
by Judge J. T. Mitchell, Benj. Harris Brewster and 
Judge Hare. These addresses have been published in 
pamphlet form by J. M. Power Wallace, Legal Intelli- 
gencer office, Philadelphia. 


We have received advance pages of Redfield’s Surro- 
gate’s Practice now in the press of Messrs. Baker, Voor- 
his & Co., and have satisfied ourselves that the work will 
be one of sterling merit. The author has evidently 
looked into the reports and statutes within the last 
five years, and the publishers have not thought it nec- 
essary to swell the book by narrow pages and double 
leads. The edition will very evidently be an honest 
one, and, we do not doubt, a very useful one. —— 
Judge Hoffman's work on the Law and Practice as to 
References is announced to appear next week. (Diossy 
& Co.) 


The report of Andrew H. Green, comptroller of New 
York, in response to resolutions of the board of alder- 


men, is published. It is entitled, ‘‘A Three Years’ 
Struggle with Municipal Misrule.” Mr. Green thus 
describes the chief cause of the great frauds: ‘‘ The 
debt-contracting power was, under the late regime, 
exercised indiscriminately by all branches of the city 
and county government. Little or no regard was paid 
to the positive prohibitory provisions against expendi- 
tures in excess of authorized appropriations, and the 
natural result was an annual spawning of a mass of 
illegal claims to be settled as best they might.”——Mr. 
Green says that, under the British government, offices 
have not unfrequently been constituted, and certain 
privileges, fees and emoluments attached thereto, as a 
reward for distinguished civil and military service. 
The beneficiaries of these offices often become dis- 
tinguished personages in the State, enjoying their 
dignities and receiving the revenues, as it were, in lieu 
of a pension. In the course of centuries, questions 
arose in the courts as to their right to these emolu- 
ments, and the principle was laid down, that the 
holder of an office of this character need not render 
any contemp< service whatever; he had al- 
ready rendered the service, and was entitled to the 
reward. The comptroller thinks that the principle 
underlying this custom has been misapplied in New 
York, and has been invoked to sustain all sorts of 
sinecures, 
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_ CURRENT TOPICS. 


N the United States Circuit Court at Memphis, 
Judge Emmons has made an exhaustive and able 
charge to the grand jury in reference to the civil 
rights bill. The judge holds that the denial of full 
and equal enjoyment of the accommodations, advan- 
tages and privileges of theaters and inns to negroes 
is not an offense within the jurisdiction of the 
United States courts. This is a matter which the 
State governments alone can control. The punish- 
ment of murder, arson, assault and battery, trespass, 
frauds, injuries to reputation, obstruction to the 
right of attending church, public schools, theaters, 
and of refusing accommodation at inns and in public 
conveyances, the judge said, were matters not granted 
to the general government, and the recent amend- 
ments to the constitution had not altered this. He 
holds that the clauses forbidding States to deprive 
any person of life, liberty or property without due 
process of law, or to deny to any person equal pro- 
tection of the laws, have no application to the cases 
enumerated. 


There seem to be grave difficulties in the way of a 
settlement of the appellate jurisdiction in England 
under the Judicature Act. That act creates a court 
of final appeal, and deprives the House of Lords of 
the power to hear final appeals. A strong opposition 
has developed against this scheme, and a committee 
has been formed for preserving the jurisdiction of 
the House of Lords as a court of final appeal, with 
the Duke of Buccleuch, Earl Powis, Lord Redes- 
dale, and many others, as members. Ata meeting 
of the committee recently held, a communication 
was read from the lord chancellor acknowledging 
the receipt of a memorial of four hundred and fifty 
of the leading members of the bar of England, 
which the chancellor said would receive the respect- 
ful consideration due to the number and weight of 
the signatures. Lord Redesdale read a resolution of 
the advocates of Scotland, expressing their prefer- 
ence for the jurisdiction of the House of Lords as 
the court of final appeal, and their desire that there 
should be only one court of final appeal for England, 
Scotland and Ireland. The proposed changes in the 
appellate jurisdiction in Great Britain are extensive 
and important, and the opposition which they 
encounter is naturally to be expected. 


Vor. 11.— No. 13. 





It will be remembered that an injunction was 
sought, some time since, against the Christopher and 
Tenth Street Railroad in New York, to restrain the 
accumulation of snow, on the sides of the streets, by 
the use of snow-plows and sweepers. The injunction 
was denied by Judge Robinson. Now the railroad 
company seek an injunction restraining the city au- 
thorities from throwing the snow back on their 
tracks. Judge Donohue, before whom this latter 
suit was brought, held that the company had a 
right to use the means employed to clean their tracks, 
and the company having done what they had a 
right to do, the city authorities had no right to undo 
it. The judge said that he followed the well-con- 
sidered opinion of Judge Robinson which we noticed 
recently; and, as a consequence, if the snow is re- 
placed on the track the same sweeper could be re- 
sorted to put it off, and if the right is so possessed 
to clean the tracks, it must carry with it the right 
to have them left free. Whatever inconveniences 
or disregard of private rights there might be in the 
matter, redress must come from the legislature. 
The injunction was accordingly granted. 


A remarkable case came before Judge Donohue 
in the Supreme Court at New York recently. It 
appears that the Female Academy of the Sacred 
Heart owns about fifty acres of land above One 
Hundred and Twenty-sixth street, on which its 
school-houses and other buildings are erected. 
The assessors exempted the buildings and ten 
acres of land from taxation, but assessed the 
academy for taxation on the other forty acres. The 
academy then brought action to have the whole fifty 
acres declared exempt from taxation. It was con- 
tended, on behalf of the city, that it was a proper 
question for a jury to decide whether all the fifty 
acres were necessary to the charitable purposes of the 
institution, or whether more than ten acres were 
necessary for the academy’s purposes. On the other 
side, it was claimed that the question was for the 
court to decide. The decision was reserved. 


In a recent lecture on International Arbitration 
before the Catholic Union in New York, General 
Martin T. McMahon alluded to the efforts that had 
been made in former years to devise means whereby 
armed contests between nations might be avoided. 
In the earlier ages civilized nations were united by a 
common faith, and the Pope was looked to as the 
great arbiter of national disputes. He acted by con- 
sent of nations, and by the authority of organic or 
constitutional law, and had for his sanction, when 
required, the sword of Europe. His decisions also 
had the sanction of the great moral influence derived 
from the spiritual character of the Pontiff. General 
McMahon showed that the success of modern arbi- 
tration depends entirely upon the enlightened 
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opinion of nations, and that even this cannot supply 
the physical power without which the wisest judg- 
ments and decrees of international courts are apt to 
remain a dead letter. The lecturer admitted, how- 
ever, that the peaceable execution of the decision in 
the Alabama case was a striking instance of the 
efficacy of the moral sanction in international mat- 
ters. 


A curious omission is said to have been discovered 
in the Federal laws. A man was charged with per- 
sonating a deputy United States marshal in New 
York, and a warrant for his arrest was applied for. 
A United States commissioner and two assistant 
district attorneys, after a long search through the 
statutes, discovered that there was no law making it 
acrime fora man to personate a deputy United 
States marshal, and the warrant was refused. 


A scandal case, in nearly every respect, quite as 
remarkable and important as the Tilton-Beecher case, 
has just come to an end in England. We refer to 
the Mordaunt case in which a petition for divorce 
was filed by the husband against the wife as early as 
April, 1869. Several persons were charged in the 
bill as having been guilty of adultery with Lady 
Mordaunt. On the first trial the Prince of Wales 
was called upon to testify that the relations between 
himself and the defendant were innocent. During 
the progress of the case the question of the wife’s 
insanity came up, and whether it was a bar to the 
proceedings for divorce. This question was elab- 
orately argued and went to the House of Lords, on 
final appeal, where it was directed that the suit 
should proceed on its merits. On the last trial the 
husband and the co-respondent, Viscount Cole, were 
represented by counsel but the defendant was not 
represented. Evidence was introduced which satisfied 
the jury’s minds that the complainant’s charges were 
true, and the court accordingly decreed a divorce. 


The definition of the word ‘‘ gentleman” was re- 
cently considered, in the English Common Pleas, 
before Lord Chief Justice Coleridge, and Justices 
Keating, Grove, and Denman. The case was Smith 
v. Cheese, and the question at issue related to the 


validity of a bill of sale. The statute requires that 
the affidavit of the execution of the paper in ques- 
tion should set out the name, address and descrip- 
tion of the attesting witness. In the present case 
the attesting witness was described as a ‘‘ gentle- 
man.” It appeared that he had been for many 
years managing clerk to a firm of proctors, which 
position he left six yearsago. Since then he had lived 
chiefly on an allowance from his mother, but being 
well known he was frequently asked to write letters, 
advise people, collect debts and do other things, for 
which he was occasionally paid. It was contended that 
the description of the attesting witness was inac- 





curate. Justice Keating inquired how he should 
have been described, to which counsel replied that 
he should have been described as a letter-writer or a 
debt collector, and referred to Allen v. Thompson, 
where a government clerk was held to be improperly 
described as a ‘‘ gentleman” and to Beales v. Ten- 
nant, where Mr. Talfourd contended that the term 
would include anybody who had nothing to do and 
was out of the work-house. Justice Denman thought 
the question was a serious one, for if it were held that 
this person was a ‘‘ gentleman ” it would be quoted 
as an authority all round the world. Lord Cole- 
ridge said, that it was no doubt important, if possi- 
ble, to place this matter upon some intelligible foot- 
ing, for if the word ‘‘ gentleman ” were allowed to 
cover all sorts of non-descript occupations it might 
be misleading. The decision was that the attesting 
witness was not properly described. 


In the United States Supreme Court an opinion 
has just been delivered in the case of Burke v. Child, 
on appeal from the Supreme Court of the District of 
Columbia. The action was brought by Mr. Child 
to recover against the administrators of the late N. 
P. Triest, for services rendered in procuring action 
by congress for his relief, in the matter of his claim 
for compensation for negotiating the treaty of Gua- 
deloupe Hidalgo. The court below rendered judg- 
ment in favor of plaintiff; but the United States 
Supreme Court reverses the judgment, holding that 
claims for lobby services are not founded in good 
morals and cannot be maintained in the courts. 
Lobbyists are not often driven to the courts for re- 
dress and cases of this kind are rare. They will 
now be rarer still. 


The habeas corpus case of Mr. Tweed has been 
argued in the Court of Appeals, this week, with 
much ability and elaboration. Mr. Tweed’s counsel 
claim that the indictment on which he was convicted 
and sentenced was never read to the defendant; 
that the indictment was found on the complaint of 
one person; that the seventh count contained no 
charge of any offense, and yet it was one of the 
counts on which sentence was specifically imposed. 
It is further contended that the commitment is not 
warranted by the judgment, and fails to show any 
authority for detaining the prisoner. The court of 
Oyer and Terminer had no jurisdiction to receive 
and try an indictment for misdemeanor without 
the previous action of a committing magistrate or 
the Special Sessions, and the court was not compe- 
tent to render any judgment or sentence. Again 
the warrant of commitment directs that Mr. Tweed 
be imprisoned in the penitentiary of the city of New 
York; whereas the judgment directs that he be im- 
prisoned in the county jail of the city and county of 
New York. It is also urged that all the sentences 
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subsequent to the first were void; and that Mr. 
Tweed was not liable to conviction and punishment 
for misdemeanor under 2 R. 8. 696, § 38, because a 
special provision had been made for the punishment 
with which he was charged. Several other inter- 
esting points are made in the case. 
haanadie—iamam 
NOTES OF CASES. 
N Cork Distillers Co. v. Gt. Southern & Western 
Railway Co., Law Rep., 7 H. L. 269, the liability 
of a carrier of goods was considered. It appeared 
that distillers in Cork, who were under bond to the 
Crown to pay the duties on all spirits which they 
might be permitted to remove from one bonded 
warehouse to another, sold a quantity of whisky to 
8. & Co., spirit dealers in Limerick. The duty on 
the whisky had not been paid. The distillers ob- 
tained the regular permit for its removal, and deliv- 
ered it to a railway company to carry it to Limerick. 
The delivery note described it as sent from Cork to 
‘*Custom Warehouse, Limerick, for Messrs. J. 8. & 
Co.” If it had been taken to the custom warehouse 
the consignees could not have obtained possession 
of it without having first paid the duty on it; but 
no special communications were made by the vendor 
to the carriers on the subject. But the consignees, 
J. 8. & Co., demanded it at the railway station, and 
on paying the cost of transportation, obtained pos- 
session of it, thus escaping payment of the duty. 
The vendors having been compelled, under their 
excise bond, to pay the duty, brought an action 
against the carriers for the amount. Held, that this 
was a case of ordinary consignment; that the con- 
signees had the right to demand the whisky from 
the carriers, and that the latter were not liable to 
make good the loss occasioned to the distillers by 
its delivery. This was a unanimous decision of the 
House of Lords. In respect to the duty of the car- 
rier to deliver goods to the consignee, and his lia- 
bility in case of wrong delivery, see McEntee v. N.Y. 
Steamboat Co., 6 Am. Rep. 28, and cases cited in 
note, p. 30. 


An important question in the liability of common 
carriers was considered in Kent v. Midland Railway 
Co., Law Rep., 10 Q. B. 1. Plaintiff purchased a 
ticket of defendant company from A. to C. On 
the ticket was the condition that ‘‘the company does 
not hold itself responsible for any delay, detention, 
or loss or injury arising off its lines,” The journey 
from A. to C. is on the defendant line to B., and 
thence by another line. Plaintiff delivered his bag- 
gage to defendant at A., and when the train arrived 
at B. a porter took the baggage from the train and 
put it on a truck, and after about twenty minutes 
wheeled the truck across to the platform of the suc- 
ceeding line. The plaintiff saw the baggage on the 
platform, and this was the last seen of it. Held, 
that, assuming the plaintiff to be bound by the con- 





dition, the meaning of the phrase “off the com- 
pany’s lines” must be taken to be—not ‘‘ off the lines 
of the railway” merely, but—out of “the custody 
of the company.” The plaintiff's baggage was 
shown to have been delivered to defendant, and it 
lay on them to show that they delivered it to the 
succeeding line, which they did not show, and the 
plaintiff was entitled to recover against the defend- 
ant for the loss. This was a well-considered case, 
all the judges of the Queen’s Bench writing opinions, 
and the conclusion being unanimous. See 7'wlley v. 
Gt. Western Railway, L. R., 6 C. P. 44. In Chicago 
& Rock Island R. R. Co. v. Fahey, 53 Ml. 81 (4 Am. 
Rep. 587), it was held that where a person purchases 
a through ticket over several railroads, and procures 
a corresponding check for his baggage, and the 
baggage is afterward lost, the company on whose 
road it is lost is responsible therefor; but the evi- 
dence must show that it came to the hands of the 
company charged with the loss, and that it was lost 
by them. Redfield, in his ‘‘ Law of Railways,” vol. 
II, p. 42, says that where different railways, form- 
ing a continuous line, run their cars over the whole 
line, and sell tickets for the whole route and check 
baggage through, an action will lie against either 
company for the loss of baggage. Hart v. Rensselaer 
é Sar. R. R. 0o.,8 N. Y. 37; but see Mytton v. 
Midland Railway Co., 4 H. & N. 615. 


In United States v. Hughes et al., the revenue case 
to which we referred, ante, p. 134, the opinion of 
Judge Blatchford has been published in full. It 
will be remembered that by section five of the act of 
June 22, 1874, the defendant, in a suit arising under 
the revenue laws, may be called upon to produce his 
books and papers, and if the defendant refuse to do 
so the allegations against him will be taken as con- 
fessed, unless his failure or refusal to produce the 
books and papers shall be explained to the satisfac- 
tion of the court. Judge Blatchford held this act 
to be unconstitutional and void so far as it applies 
to suits for penalties and forfeitures pending before 
its passage. The judge said: ‘‘It comes directly 
within the decisions of the Supreme Court of the 
United States in the cases of Cummings v. Missouri, 4 
Wall. 277, and Hx parte Garland, id. 333. Itis a 
law which, within the definition given by Judge 
Chase in Calder v. Bull, 3 Dallas, 386, 390, which is 
a leading case on the subject and has always been 
followed, requires less testimony and different: testi- 
mony to authorize a recovery than was required 
when the offense was committed for which this suit 
is brought. It has always been held that the pro- 
visions of the constitution of the United States, 
art. 1, § 9, that no ex post facto law shall be passed 
by congress, and art. 1, § 10, that no State shall pass 
any ex post facto law, apply not merely to criminal 
laws and cases, but to cases for the recovery of 
penalties and forfeitures.” 
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MEN’S RIGHTS. 


N the newspapers, in society, in the lecture-room, 
in congress, in courts, and in the sewing cir- 
cles, a good deal is said about women’s rights. We 
have heretofore written something incidentally on 
this subject in its legal aspects. Of course we have 
little or nothing to say about women’s right to vote, 
or wear trowsers, or ‘‘ speak in meeting,” or to do a 
great many other things which lovely woman yearns 
to do, and which her heartless tyrant man says she 
shall notdo. But we have a warm interest in pre- 
venting her from utterly running over and extin- 
guishing us men in the courts, and in respect to 
purely legal rights. 

We find our text for the present remarks in two 
recent occurrences chronicled in the current news- 
papers. The first is rather the more serious because 
its results seem the more imminent. If we can be- 
lieve our eyes and the western newspapers, a bill 
has been introduced into the legislature of Tennes- 
see, aimed against ‘‘old bachelors.” It declares 
that bachelorism (like infancy, we suppose) is a 
privilege, and that every male inhabitant of the 
State over thirty years of age, being of sound mind, 
and good bodily health, remaining unmarried after 
the 1st day of May, 1875, shall pay a tax of $10 
annually. The bill further imposes it as a duty 
upon the State assessors to obtain for such purposes 
of taxation, a full descriptive list of all bachelors, 
giving age, complexion, height, and color of hair 
and eyes. The moneys collected by such tax are to 
be applied to the support of the common schools. 
Now, we confess there are some things about this 
proposed bill which we don’t understand. If all 
men of thirty must be married, what difference can 
their height, complexion, or color of hair or eyes 
make. If the State were by force to marry the un- 
yielding to suitable mates, these particulars might 
be important in an esthetic view in order to proper 
pairing. But we do not see that any distinction is 
made between offenders. The short and the tall, 
the sanguine, the brunette and the blonde, all are in- 
volved in the same hard fate, marry, pay, or run 
away. Again, why such ardent haste? Why must 
this be done by the ist of May proximo? Is the 
State treasury in need of a material contribution at 
that precise time, or has there beena general lapse 
of virtue on the part of Tennessee’s fair, for the re- 
pair of which a strict and early day is necessary ? 
But assuming that this later conjecture is incredi- 
ble, is not the shortness of the day an imputation 
against the maidenly reserve and reluctance inci- 
dent to well-regulated young women ? Is it possi- 
ble that Tennessee’s virgins are so anxious to put on 
the marriage yoke that they can, in this wholesale 
and camp-meeting manner, be wooed, won and 
married in the short space of six weeks? Howcan 
the necessary, the indispensable wedding garments 





be made ready in that scant time, even by the most 
sympathetic and willing mother-in-law? There is 
something wrong here, surely. We don’t believe 
this legislator knows what he is talking about. 
And then the object to which the proposed tax is to 
be devoted, why to the common school fund? It 
may be intended as a sarcasm, but otherwise it is 
certainly very inappropriate. The same or a better 
purpose might have been answered by giving the 
proceeds to the idiot or insane asylums. We 
doubt the expediency, if not the constitutionality, of 
such double penalties. Once we had a law in this 
State, imposing as a penalty for murder imprison- 
ment at hard labor for one year, and then hanging. 
This was declared unlawful. If the State were go- 
ing to hang the offender, it was deemed unwise to 
injure his health by confinement, or run the risk of 
his working himself to death before hand. On 
some similar reasoning we are by no means certain 
that this feature of the proposed law is not obnox- 
ious to legal criticism. But after all, is there not a 
singular lack of policy in thislaw? We take it that 
the object of the law is to make people marry, 
rather than to raise money; in any other view the 
law would be an intolerable and gratuitous insult to 
the yeomanry of Tennessee. If we are correct in 
our conjecture, then this is certainly the wrong way 
to effect the purpose. To marry is the last thing 
that a spirited man will be forced to do, except under 
peculiar and extremely exceptional circumstances. 
Even if aman were affianced, we suspect that in many 
instances he would break his engagement rather 
than be dragooned or hurried into fulfillment. And 
then to sensitive bachelor minds, the indignity 
of being put on a footing with undesirable and su- 
perfiuous animals, like dogs, and taxed as if they 
were nuisances, will certainly not operate to increase 
the number of marriages. All things considered, 
to use the language of the immortal Chatham, 
slightly modified, ‘‘if we were a Tennesseean, as 
we are a New Yorker, and were a bachelor, as we 
are a Benedick, we would never rush into the 
enemy’s arms, never, never, never,” but would 
calmly pay our $10, or more likely ‘‘ go west.” 

The second matter is not so alarming in itself, but 
in its possible consequences may be equally disas- 
trous. A Mr. Aborns, who resides where Califor- 
nia’s sunny fountains roll down their golden sands, 
has ‘‘advertised” his wife, who has left his bed 
and board without just cause or provocation. 
Hereupon Mrs. Aborns issuesa ‘‘card,” demanding 
what right Mr. A. has to advertise her. She asserts 
that she has been married to him ten years, and she 
ciphers up the number of meals she has cooked ; and 
the number of times she has set the table, cleared the 
table, washed the dishes, cleaned and swept the house, 
milked the cows, fed the poultry ; the amount of butter 
she has made; also the number of children she has 
borne. She acknowledges that her husband isa 
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good and industrious man, and ‘‘ honest with every- 
body except his own family,” and that she brought 
him nothing on marriage, but declares that she will 
not live with him any longer, and that her reasons 
are ‘‘her own.” (We can easily believe this last 
allegation, for we never knew a woman whose 
‘¢reasons” were anybody else’s!) Under these 
circumstances she conceives that she has ‘‘a perfect 
right” to run away and still make him pay her bills. 
Now knowing the tenderness of California toward 
women, we fear that the legislature of that State 
may be seduced into enacting what Mrs. Aborns 
wants. If that stray lady should come into their 
halls, with her hair down and a lace pocket-hand- 
kerchief at her nose, would those chivalrous law- 
makers be proof against her? After what has passed 
in Tennessee we fear not. We fear they would not 
look at the other side of the marriage account; that 
they would not remember the ten years’ work of the 
honest and industrious Mr. Aborns; that they would 
forget the five little Aborns at home with the old 
man; and that Mrs. Aborns, like Mrs. Fair with the 
jury, would steal away their senses and cause them 
to write themselves down asses, in their statute-book. 
If our national Congress gives a young goose of a 
girl three times as much for an abortive and 
hideous statue as the ripest artistic male talent can 
command for its best efforts, why should we believe 


that the California legislature would refuse this trif- 
ling favor to the disheveled and mathematical Mrs. 
Aborns? 

The serious truth is that Americans have done 
much to spoil their woman-kind, and lawyers and 


judges have done their share of it. Thousands of 
our women have so little conscience or sense of jus- 
tice that they see nothing wrong in Mrs. Aborns’ con- 
duct, and regard her husband as a horrid old thing, 
or something worse. Such is the main fruit of the 
teachings of women’s-rights advocates, both male 
and female. 

Now, to convince our fair readers, of whom no 
doubt we have many, that we are not disposed to be 
unjust to them, we advert, in conclusion, to a petition 
pending before our own legislature in regard to a 
change in the law of evidence. We refer to the 
proposal to remove the prohibition against husbands 
and wives testifying for or against each other in 
actions for divorce or crim. con. The bill of course 
is aimed at the Beecher-Tilton case, but it would 
necessarily apply to all others. If this bill should 
be enacted it will be one benefit arising out of the 
great scandal. There is no good reason why it 
should not be enacted. The spectacle of Mrs. Til- 
ton, sitting in that court day after day, and listen- 
ing to the accusations of her depraved husband, 
without the power of opening her mouth in self-ex- 
culpation, is a disgrace to our laws. We never 
could conceive the reason of the present restriction 
in the most vital and important point of all domestic 





interests, unless it were that some of our legislators 
were afraid that their wives might get divorces if 
they gave them the power of testifying in such 
cases. We think that in self-respect and common 
sense they are bound to do what is now asked. 
Either enact this bill or restore the old common- 
law exclusion altogether. If we are bound to be 
stupid, let us at least be consistent. 


—_———_>————__ 


SOME LEGAL CURIOSITIES. 


[‘ does us lawyers good, occasionally to peer into 

the past; to blow the dust off the old reports, 
and to note what we have outlived and forgotten. 
If in doing this we chance to disinter a little fun, it 
makes the occupation none the worse, for in a world 
of sorrows and perplexities we deem it every man’s 
bounden duty to laugh when there is any thing to 
laugh at. 

We chanced the other day to pull down Burrow’s 
Reports, and on the first page of the first volume 
we found it recorded, that on Monday, 8th Novem- 
ber, 1756, ‘‘his Majesty’s Attorney-General, the 
Honorable William Murray, was this morning called 
Sergeant, and about eight in the evening was sworn 
in Lord Chief Justice of this Court” of King’s 
Bench; that “His Lordship took the oaths of alle- 
giance and supremacy on his knee, and the oath of 
office standing. Immediately afterward the Great 
Seal was put to a patent which had before passed all 
the proper offices, creating his Lordship Baron of 
Mansfield,” etc. A very dry and simple record of 
the elevation of one of the greatest lawyers and 
jndges that ever lived, whose name should never be 
pronounced without reverence, and on whose monu- 
ment we would place simply his own words pro- 
nounced on the judgment seat: ‘‘No man can 
breathe the air of England and be a slave.” These 
volumes are filled with the learned and luminous 
expositions of this greatest of judges. 

A curious case illustrative of the loose manners of 
the times and the stern and impartial integrity of 
Lord Mansfield, is Rex v. Sir Francis Blake Delaval, 
and others, vol. 2, p. 1484. The defendants were 
charged with a conspiracy to remove a girl, an in- 
fant of the age of eighteen, out of the hands of the 
defendant Bates, a musician, to whom she had been 
bound an apprentice by her father, a gentleman’s 
coachman named Catley, and place her, without the 
knowledge or approbation of her father, in the 
hands of the defendant, Sir Francis, for the purpose 
of prostitution. The girl had been discharged by 
Bates, from her indentures, in consideration of £200, 
the penalty of the indentures, paid by Sir Francis, 
and was then bound by the usual indentures to Sir 
Francis. The new indentures were drawn by an 
attorney named Fraine, who was the third defend- 
ant. Sir Francis also agreed that Bates should have 
the profits of an engagement he had entered into 
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for the girl’s singing at Marybone, and be secured 
against the non-performance of that contract. The 
girl was notoriously kept by Sir Francis, in his 
house, and publicly rode out on his horses, attended 
by his servants. Lord Mansfield was in doubt, at 
first, whether if there really had been a conspiracy, 
the girl’s parents were not engaged in it, and com- 
pelled them to make affidavits. These affidavits, 
and all the others, his lordship took ‘‘ home to re- 
vise and consider,” over night, and next morning 
delivered his judgment, by which he granted the 
information prayed, against all the defendants, in- 
cluding, we blush to relate, the attorney! As 
to the transfer of the girl to Sir Francis, he says 
it was clearly for the purpose alleged ; — ‘‘ No 
man can avoid seeing all this, let him wink 
ever so much.” As to the attorney, he says: 
‘*Though I never heard any imputation upon him 
before, yet, in this instance, he has certainly acted 
inconsistently with the duty of his profession, and 
that chastity of character which it is incumbent 
upon an attorney always to support ;” that the attor- 
ney ‘‘could not imagine that she really bound her- 
self to Sir Francis to be taught music by him, but 
must undoubtedly have been conscious of the true 
purpose for which the deeds and writings were cal- 
culated.” 


Rex v. Beardmore, vol. 1, p. 792, was a motion for 
an attachment against an under-sheriff for remitting 


part of a sentence. One John Shebbeare had been 
condemned to ‘‘ be set in and upon the pillory,” but 
it appeared that the defendant only stood upon the 
platform of the pillory, unconfined and at his ease, 
attended by a servant in livery, both servant and 
livery being hired for the occasion, holding an um- 
brella over his head all the time; that his head, 
hands, neck, or arms were not at all confined or put 
into the holes of the pillory, but he sometimes put 
his hands in the holes in order to rest himself. It 
appeared, too, that the defendant attended as under- 
sheriff, ‘‘ with his wand,” and that “he treated the 
criminal with great complaisance in taking him to 
and from the pillory.” Many affidavits were pro- 
duced to show that the defendant stood in the man- 
ner which had prevailed for thirty or forty years in 
Middlesex, and that ever since one or two per- 
sons who had been locked down in the pillory were 
killed, it had been customary not to fasten their 
heads in the middle hole, but only to compel them 
to stand with the head and face showing through 
that hole, and their hands in the other holes. 
Defendant’s counsel contended that the sentence of 
quartering traitors and burning their bowels is never 
strictly executed, ‘‘ nor the punishment of burning 
in the hand, which is constantly and notoriously 
done in the face, and with the knowledge of the 
judges themselves, with a cold iron.” We think this 
last quoted sentence is as pure a specimen of a bull 
as we have ever seen. If, for face, we read presence, 





which is evidently what was meant, we get rid of 
the idea that it could have been imagined more 
lenient to brand a man in the face than on the hand, 
and of the still more terrific idea that the punish- 
ment was transferred, for the sake of mercy, from 
the hand of the offender to the face of his judges ; 
but we do not get rid of the implied miracle of 
burning a man “ with a cold iron.” We think Mr. 
Reporter Burrow must have come from the west side 
of the channel. Lord Mansfield found fault with 
the defensive affidavits, and remarked: ‘‘So many 
affidavits, so studiously and artfully penned, to be 
safely sworn in one sense and read in another, are 
an aggravation.” Justice Dennison concurred, and 
said: ‘‘It cannot be pretended that standing erect 
upon the pillory, is being set in it.” Now, if we 
had been of counsel for the defendant, we should 
have cited an ancient and conclusive authority, to 
wit, The Two Gentlemen of Verona, where Launee, 
describing what he has undergone for his ungrate- 
ful cur, says: ‘‘I have stood on the pillory for geese 
he hath killed.” If that wouldn’t have settled the 
matter we don’t know what would. The court, 
however, went against the defendant, saying the 
criminal was ‘‘a gross offender, an infamous libeller 
of the king and government,” and fined the defend- 
ant £50, and ordered him to be imprisoned for two 
months and until the fine should be paid. The 
court seemed to lay stress on the umbrella, and we, 
ourselves, think that was a refinement of mercy, to 
say nothing of the servant in livery. On the whole, 
we think this case well adapted to the meridian of 
Blackwell’s Island, and to the study of the custo- 
dians of the person of that eminent ex-statesman 
Mr. Tweed. Perhaps, however, they will despise 
its lessons, for it is exceedingly doubtful whether 
Lord Mansfield has survived, in any point of view, 
to sit on the general term bench of the first judicial 
department. 

Another case in the same direction is Rex v. 
Bootie, vol. 1, p. 864. The defendant, a constable, 
was convicted of a misdemeanor in allowing Mar- 
garet Prince, a loose, idle, lewd, and disorderly per- 
son, who had been arrested by one of the night- 
watch for walking the streets ‘‘to pick up men,” to 
escape out of his custody before she could be taken 
before a justice of the peace. This was a motion in 
arrest of judgment founded on some quibbles about 
the indictment. Lord Mansfield and Justice Denni- 
son did not come into court till near the end of the 
motion; ‘‘they, therefore, remained silent;” but 
the other judges thought that the defendant had 
been rigi:tly serve | for letting Margaret go to “de- 
ceive more Men.” 

We shall look into Burrow again. 

- ——+>-—_—_. 
In the last financial year the pensions for judicial 


services in Great Britain amounted to £58,681 3s. 3d., 
and in Ireland to £17,258 18s. 3d. 
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FINANCIAL LAW. 


Duty or HotpErR oF BANK CHECK. 

N Stevens v. Park, 7 Chicago Leg. News, 204, a case 

decided in the Supreme Court of Illinois, the question 
discussed was this: Does the burden rest on the holder 
of a bank check of showing that no damage had accrued 
to the drawer by his omission to give notice of the 
non-payment of the check? Schofield, J., who deliv- 
ered the opinion, said: 

“Tt was held in Howes v. Austin, 35 Ill. 396, and M. 
& F. Ins. Co. v. Fisher et al., 30 id. 403, cited in appel- 
lee’s brief, that, as between the holder and the drawer, 
ademand at any time before suit brought is sufficient, 
unless it appears that the drawee has failed, or the 
drawer has, in some other manner, sustained injury 
by the delay; but in neither of those cases was it de- 
cided, nor was the question before the court, upon 
whom the burden of making proof is, in the first in- 
stance, cast. In Willets v. Paine, 43 Ill. 433, it was, 
however, expressly held, the burden is on the holder 
to show that no loss accrued to the drawer through his 
delay in giving notice of the non-payment of the check. 

“The acceptance of the check by the holder was not 
an absolute payment of the drawer’s debt; it was, 
hovever, a conditional payment. Story on Bills, § 419; 
Smith v. Miller, 43 N. Y. 173. It was presumptively 
drawn on a previous deposit of funds, and was an abso- 
lute appropriation of so much in the hands of the bank, 
to remain there until called for. Story on Promissory 
Notes, $489; Little v. The Phenix Bank, 2 Hill, 427; 
Cruger v. Armstrong, 3 Johns. Cases. 5; Conroy v. 
Warren, id. 259 Although the holder of the check did 
not, by the mere act of delay, lose this right of recourse 
on the drawer, still it was his duty to present the check 
for payment within a reasonable time, and give notice 
to the drawer of its dishonor within a like reasonable 
time; and if he failed to do so, the delay was at his peril. 
Story on Promissory Notes, §492. By bis omission he 
assumed the burden of showing that the failure to ob- 
tain payment of the check was through no fault of his, 
and necessarily that no damage had accrued to the 
drawer by his delay. Story on Promissory Notes, 
§ 498; Chitty on Bills (8th Am. ed.), 355; 2 Greeenleaf’s 
Evidence, $795; Cruger v. Armstrong, Conroy v. War- 
ren, Little v. Phenix Bank, and Smith v. Miller, ubi 
supra; Hoyt v. Seely, 18 Conn. 353; Daniels v. Kyle, 1 
Ga. 304.”’ 

JURISDICTION OF THE UNITED STATES 

COURTS. 
TEXT OF THE AcT oF 1875. 
HE following is the text of an act passed by the late 
Congress, and which received the president’s sig- 
nature on March 3d: 

Be it enacted, etc., That the Circuit Courts of the 
United States shall have original cognizance, concur- 
rent with the courts of the several States, of all suits 
of acivil nature at common law or in equity, where 
the matter in dispute exceeds, exclusive of costs, the 
sum or value of $500, and arising under the constitu- 
tion or laws of the United States, or treaties made, or 
which shall be made, under their authority, or in which 
the United States are plaintiffs or petitioners, or in 
which there shall be a controversy between citizens of 
different States, or a controversy between citizens of 
the same State claiming lands under grants of different 
States, a controversy between citizens of a State and 





foreign States, citizens or subjects; and shall have ex- 
clusive cognizance of all crimes and offenses cognizable 
under the authority of the United States, except as 
otherwise provided by law, and concurrent jurisdiction 
with the District Courts of the crimes and offenses 
cognizable therein. But no person shall be arrested in 
one district for trial in another in any civil action 
before a Cirouit or District Court. And no civil suit 
shall be brought before either of said courts against 
any person by any original process or proceeding in 
any other district than that whereof he is an inhabit- 
ant, or in which he shall be found at the time of serv- 
ing such process or commencing such proceeding, 
except as hereinafter provided ; nor shall any Circuit or 
District Court have no cognizance of any suit founded 
on contract in favor of an assignee, unless a suit might 
have been prosecuted in such court to recover thereon 
if no assignment had been made, except in cases of 
promissory notes, negotiable by the law merchant and 
bills of exchange; and the Circuit Courts shall also 
have appellate jurisdiction from the District Courts, 
under the regulations and prescriptions prescribed by 
law. 

Src. 2. That any suit of a civil nature, at law or 
equity, now pending or hereafter brought in any State 
court where the motion in dispute exceeds, exclusive 
of costs, the sum or value of $500, and arising under 
the constitution or laws of the United States, or 
treaties made, or which shall be made, under their 
authority, or in which the United States shall be 
plaintiff or petitioner, or in which there shall be a 
controversy between citizens of different States, or a 
controversy between citizens of the same State, claim- 
ing land under grants of different States, or a contro- 
versy between citizens of a State and a foreign State, 
citizens or subjects, either party may remove said suit 
into the Circuit Court of the United States for the 
proper district. And when, in any suit mentioned in 
this section, there shall be a controversy which is 
wholly between citizens of different States, and which 
can be fully determined as between them, then either 
one or more of the plaintiffs or defendants actually 
interested in such controversy may remove said suit 
into the Circuit Court of the United States for the 
proper district. 

Szc. 3. That whenever either party, or any one or 
more of the plaintiffs or defendants entitled to remove 
any suit mentioned in the next preceding section, shall 
desire to remove such suit from a State court to the 
Circuit Court of the United States, he or they may 
make and file a petition in such suit in such State court 
before or at the term at which said cause could first be 
tried, and before the trial thereof for the removal of 
such suit into the Circuit Court to be held in the dis- 
trict where such suit is pending, and shall make and 
file therewith a bond, with good and sufficient surety, 
for his or their entering in such Circuit Court, on the 
first day of its then next session, a copy of the record 
in such suit, and for paying all costs that may be 
awarded by the said court, if said court shall hold 
that such suit was wrongfully or improperly removed 
thereto, and also for their appearing und entering 
special bail in such suit, if special bail was originally 
requisite therein; it shall then be the duty of the State 
court to accept said petition and bond, and proceed no 
further in such suit, and any bail that may have been 
originally taken shall be discharged; and the said copy 
being entered as aforesaid in said Circuit Court of the 
United States, the cause shall then proceed in the 





204 


THE ALBANY LAW JOURNAL. 








—s a 





same manner as if it had been originally commenced in 
the said Circuit Court; and if in any action commenced 
in a State court the title of land be concerned, and the 
parties are citizens of the same State, and the matter 
in dispute exceeds the sum or value of $500, exclusive 
of costs, the sum or value being made to appear, one 
or more plaintiffs or defendants, before the trial, may 
state to the court and make affidavit, if the court re- 
quire it, that he or they claim and shall rely upon a 
right or title to the land under grant from a State, and 
produce the original grant, or an exemplification of it, 
except where the loss of public records shall put it out 
of his or their power, and shall move that any one or 
more of the adverse party inform the court whether 
he or they claim a right or title to the Jand undera 
grant from some other State, the party or parties so 
required shall give such information, or otherwise not 
be allowed to plead such grant, or give it in evidence 
upon the trial; and if he or they inform that he or 
they do claim under such grant, any one or more of 
the party moving for such information may then, on 
petition and bond as hereinbefore mentioned in this 
act, remove the cause for trial to the Circuit Court of 
the United States next to be holden in such district; 
and any one of either party removing the cause shall 
not be allowed to plead or give evidence of any other 
title than that by him or them stated as aforesaid as 
the ground of his or their claim; and trial of issues of 
fact in the Circuit Courts shall in all suits, except those 
of equity and of admiralty and maritime jurisdiction, 
be by jury. 

Sec. 4. That when any suit shall be removed from a 
State court to a Circuit Court of the United States, 
any attachment or sequestration of the goods or estate 
of the defendant had in such suit in the State court 
shall hold the goods or estate so attached or seques- 
tered to answer the final judgment or decree, in the 
same manner as by law they would have been held 
to answer final judgment or decree had it been ren- 
dered by the court in which such suit was commenced ; 
and all bonds, undertakings, or secarity given by either 
party in such suit prior to its removal, shall remain 
valid and effectual, notwithstanding said removal; and 
all injunctions, orders and other proceedings had in 
such suits prior to its removal shall remain in full force 
and effect until dissolved or modified by the court to 
which such suit shall be removed. 

Sec. 5. That if, in any suit commenced in a Circuit 
Court or removed from a State court to a Circuit Court 
of the United States it shall appear to the satisfaction 
of said Circuit Court, at any time after such suit has 
been brought or removed thereto, that such suit does 
not really and substantially involve a dispute or con- 
troversy properly within the jurisdiction of said Cir- 
cuit Court, or that the parties to said suit have been 
improperly or collusively made or joined, either as 
plaintiffs or defendants, for the purpose of creating a 
case cognizable under this act, the said Circuit Court 
shall proceed no further therein, but shall dismiss the 
suit or remand it to the court from which it was re- 
moved, as justice may require, and shall make such 
order as to costs as shall be just; but the order of said 
Circuit Court dismissing or remanding said cause to 
the State court shall be reviewable by the Supreme 
Court on writ of error or appeal, as the case may be. 

Sec. 6. That the Circuit Court of the United States 
shall, in all suits removed under the provisions of this 
act, proceed therein as if the suit had been originally 
commenced in said Circuit Court, and the same pro- 





ceedings had been taken in such suit in said Circuit 
Court as shall have been had therein in said State court 
prior to its removal. 

Src. 7. That in all causes removable under this act, 
if the term of the Circuit Court to which the same is 
removable then next to be holden shall commence 
within twenty days after filing the petition and bond 
in the State court for its removal, then he or they who 
apply to remove the same shall have twenty days from 
such application to file said copy of record in said Cir- 
cuit Court and enter appearance therein; and if done 
within said twenty days, such filing and appearance 
shall be taken to satisfy the said bond in that behalf; 
that if the clerk of the State court in which any such 
cause shall be pending shall refuse to any one or more 
of the parties or persons applying to remove the same 
a copy of the record therein, after tender of legal fees 
for such copy, said clerk so offending shall be deemed 
guilty of a misdemeanor, and, on conviction thereof 
in the Circuit Court of the United States, to which 
said action or proceeding was removed, shall be pun- 
ished by imprisonment not more than one year, or by 
fine not exceeding $1,000, or both, in the discretion of 
the court. And the Circuit Court to which any cause 
shall be removable under this act shall have power to 
issue a writ of certiorari to said State court command- 
ing said State court to make return of the record in 
any such causes removed as aforesaid, or in which any 
one or more of the plaintiffs or defendants have com- 
plied with the provisions of this act for the removal 
of the same, and enforce said writ according to law; 
and if it shall be impossible for the parties or persons 
removing any cause under this act, or complying with 
the provisions for the removal thereof, to obtain such 
copy, for the reason that the clerk of said State court 
refuses to furnish a copy, on payment of legal fees, or 
for any other reason, the Circuit Court shall make an 
order requiring the prosecutor in any such action or 
proceeding to enforce forfeiture or rocover penalty as 
aforesaid, to file a copy of the paper or proceeding by 
which the same was commenced, within such time as 
the court may determine, and in default thereof the 
court shall dismiss the said action or proceeding; but 
if the order shall be complied with, then said Circuit 
Court shall require the other party to plead, and said 
action or proceeding shall proceed to final judgment; 
and the said Circuit Court may make an order requir- 
ing the parties thereto to plead de novo; and the bond 
given, conditioned as aforesaid, shall be discharged, so 
far as it requires a copy of the record to be filed as 
aforesaid. 

Src. 8. That when in any suit, commenced in any 
Circuit Court of the United States, to enforce any legal 
or equitable lien upon or claim to, or to remove any in- 
cumbrance or lien orcloud upon the title to rzal or per- 
sonal property within the district where such suit is 
brought, one or more of the defendants therein shall 
not be an inhabitant of or found within the said dis- 
trict, or shall not voluntarily appear thereto, it shall 
be lawful for the court to make an order directing such 
absent defendant or defendants to appear, plead, answer 
or demur, by a day certain to be designated, which 
order shall be served on such absent defendant or de- 
fendants, if practicable, wherever found, and also upon 
the person or persons in possession or charge of said 
property, if any there be, or where such personal ser- 
vice upon such absent defendant or defendants is not 
practicable, such order shall be published in such man- 
ner as the court may direct, not less than once a week 
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for six consecutive weeks; and in case such absent 
defendant shall not appear, plead, answer, or demur 
within the time so limited, or within some further 
time, to be allowed by the court, in its discretion, and 
upon proof of the service or publication of said order, 
and of the performance of the directions contained in 
the same, it shall be lawful for the court to entertain 
jurisdiction, and proceed to the hearing and adjudica- 
tion of such suit in the same manner as if such absent 
defendant had been served with process within the said 
district; but said adjudication shall, as regards said 
absent defendant or defendants, without appearance, 
affect only the property which shall have been the sub- 
ject of the suit and under the jurisdiction of the court 
therein, within such district. And when a part of the 
said real or personal property against which such pro- 
ceeding shall be taken, shall be within another district, 
but within the same State, said suit may be brought in 
either district in said State; provided, however, that 
any defendant or defendants not actually personally 
notified as,above provided, may, at any time within 
one year after final judgment in any suit mentioned in 
this section, enter his appearance in said suit in said 
Circuit Court, and thereupon the said court shall make 
an order setting aside the judgment therein, and per- 
mitting said defendant or defendants to plead therein, 
on payment by him or them of such costs as the court 
shall deem just; and thereupon said suit shall be pro- 
ceeded with to final judgment according to law. 

Sec. 9. That whenever either party to a final judg- 
ment or decree, which has been or shall be rendered 
in any Circuit Court, has died or shall die before the 
time allowed for taking an appeal or bringing a writ 
of error has expired, it shall not be necessary to re- 
vive the suit by any formal proceedings aforesaid.— 
The representative of such deceased party may file in 
the office of the Clerk of such Circuit Court a duly 
certified copy of his appointment, and thereupon may 
enter an appeal or bring writ of error, as the party 
he represents might have done. If the party in whose 
favor such judgment or decree is rendered, has died 
before appeal taken or writ of error brought, notice 
to his representatives shall be given from the Supreme 
Court, as provided in case of the death of a party 
after appeal taken or writ of error brought. 

Src. 10. That all acts and parts of acts in conflict 
with the provisions of this act are hereby repealed. 

APPROVED March 3, 1875. 


————_¢——————— 
RECENT AMERICAN DECISIONS.* 


SET-OFF. 

NSURANCE premium: mortgage foreclosure. — 
Fogerty made a mortgage which was assigned to an 
insurance company ; he insured in the company, acondi- 
tion inthe policy being that he might receive his pre- 
mium back three days after demand; he assigned the 
policy to the company as collateral, sold the insured 
property, and assigned the policy subject to the collate- 
ral assignment to the purchaser. The company assigned 
for the benefit of creditors, no demand having been 
made for the return of the premium. The terre- 
tenant demanded a return of the premium from the 
company’s assignee. Held, that the premium could 
not be set off against the mortgage-debt in a scire 





*From advanced sheets of P. F. Smith’s forthcomi 
solume of Pennsylvania reports. 175 Penn. St. (5 P. 
mith. 





facias on the mortgage. Fogerty v. Philadelphia 
Trust, etc., Co., p. 125. 
WAGER. 


Stock dealings.— A transaction in stocks by way of 
margin, settlement of differences and payment of gain 
or loss, without intending to deliver the stocks, is a 
mere wager. Where there was a contract to buy and 
sell stocks, which were delivered and the contract car- 
ried into execution, it was not illegal. Mazton v. 
Sheen, p. 166. 

WILL 


1. Jurisdiction.—A testator, residing in New Jersey, 
gave all his estate to trustees for the sole use and bene- 
fit of his children, the trustees to invest the proceeds 
“for the benefit of my said heirs,” the income during 
minority to be applied to their education, etc., and the 
surplus to accumulate for their benefit. The portions 
of Isabella, who was unmarried, and other daughters, 
married and unmarried, to be held in trust for their 
sole use, and not to be in the power or subject to the 
debts of their husbands. In case of the death of any 
of his children without issue, their shares ‘‘to be 
merged in the general fund, and divided as above 
directed among my said heirs.’’ Isabella married after 
testator’s death, and died residing in Pennsylvania. 
The New Jersey court decreed her share to the ancil- 
lary administrator there (her husband), who was also 
administrator in Pennsylvania. Held, that the Or- 
phans’ Court in Pennsylvania had jurisdiction of her 
estate. Page’s Estate, p. 87. 

2. Conversion.— The testator, in case it should be 
deemed advisable, at any time, by his trustees to sell 
any part of his real estate, authorized them to sell, the 
proceeds to be held upon the same trusts as therein- 
before expressed and set forth. He left personal estate 
which could meet the previous provisions of his will. 
Held, that under the whole will the direction to sell 
was noé a conversion. A conversion may arise without 
express words, when the testator clearly intends to 
create a fund out of both real and personal estate, and 
bequeath in money alone. Ib. 

8. Domicile.— In distributing the testator’s estate in 
New Jersey, it was there decreed that Isabella’s share © 
should be paid to her husband as her ‘“‘ administrator 
absolutely.” Held, that this left the question of dis- 
tribution of her estate to be settled by the forum of her 


domicile. Ib. 
ee 


ALLOWANCES FOR MAINTENANCE OF 
INFANTS. 


T is intimated by Lord Eldon, in a well-known case, 
that the Court of Chancery has jurisdiction as guar- 
dian over all infants; but that as the court cannot act 
without means, the jurisdiction can only be actually 
exercised over minors having property. Wellesley v. 
Beaufort, 2 Russ. 1. It results, as a necessary conse- 
quence, from this limitation, not of the jurisdiction 
itself, but of its exercise, that the supplying of the 
means out of the property of infants to their proper 
guardians for support and education is one of the most 
important functions of a court of equity in the exercise 
of its supervisory guardianship over infants. These 
means are provided by what are known as allowances 
for maintenance. 

While it is not absolutely necessary that those having 
the property of infants in their charge should obtain 
the sanction of the court before expending any part of 
the income upon their wards, since if their expendi- 
tures appear to have been reasonable, they will be 
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subsequently approved (Carmichael v. Wilson, 3 Molloy, 
80; Chambers’ Ch. Jurisd. relating to Infants, 253); 
yet the statement of the rule, with its qualification, 
demonstrates the prudence of an early application, 
except in the case of executors or trustees acting under 
an instrument which invests them with an absolute 
discretion. 

As a condition precedent to the entertaining of an 
application, the court requires that the infant or in- 
fants, on behalf of whom the application is made, shall 
have such an absolute right or title to the property, or 
its income from which an allowance is sought, that the 
action of the court cannot affect the right of any other 
person. Ex parte Kebble, 11 Ves. 604. The granting 
of the allowance must not be in any manner in contra- 
vention of the terms of any last will, the court being 
cautious not to pursue such a course as may be equiva- 
lent to making a will for a testator. Lomaz v. Lomaz, 
ll Ves. 48; Errat v. Barlow, 14 id. 202; Turner v. 
Turner, 4 Sim. 430. 

The consent of any person entitled in remainder 
after the infant must be obtained before an applica- 
tion will be heard for an allowance, the granting of 
which may lessen the value of the residuary interest. 
Williamson v. Berry, 8 How. (U. 8.) 495. Where, how- 
ever, maintenance is asked for a class of children en- 
titled in remainder among themselves, their chances 
of survivorship are regarded as equal, and the applica- 
tion may be entertained. Marshall v. Holloway, 2 
Swan. 436. 

The facts which render the entertaining of the appli- 
cation proper being shown, the inquiry naturally arises, 
by what rules the allowance, which will be made, is gov- 
erned as to amount? The cases on this point, however, 
afford ample justification for the remark of Yates, J., 
in Wilkes v. Rogers, 6 Johns. 566, ‘‘ that the allowances 
to infants, for their maintenance and education, can 
only be made according to the circumstances attending 
each particular case.”’ Ib. 587. 

Thus, in the Duke of New Castle’s Case, 15 Ves. 447, 
note, an allowance of £4,000 a year for the maintenance 
of the infant was approved. It does not appear in the 
report what the entire income of the infant may have 
been, it appearing, however, that the allowance was 
made the larger on account of the circumstances of 
other members of the family, according to a principle 
to which we will refer hereafter. 

In Ex parte Lord Petre, 7 Ves. 403, where it appeared 
that the infant, on whose behalf application was made, 
had an income of nearly £6,000 a year, an annual al- 
lowance of £1,600 was ordered, it being intended to 
provide the infant with a tutor, a man-servant, a 
coachman and other servants — some of the servants, 
however, it would seem, being in part for his sisters, 
for whom £400 a year were allowed. 

In Ex parte Peuleaze, 1 Brown's C. C. 387, note, it ap- 
peared that the income of an infant was £730 a year, 
and that he was entitled in remainder to estates of the 
value of £800 a year. An annual allowance was made 
of £400. 

The question of what allowance should be made for 
the maintenance of three infants, two sons and a 
daughter, of an intestate arose in Wilkes v. Rogers, 6 
Johns. 566. The intestate’s widow had remarried and 
was yet living. The value of the former's real estate, 
at the time of his death, was $194,610; at or about the 
time of suit being brought, it was valued at $247,665, 
and his personal estate was worth $82,721.45. There 
had been expended” in payment of debts, $41,184.72. 
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The rents, issues and profits of the real estate received 


since the intestate’s decease were $76,906.59; the share 
of the estate allowed to the widow, $21,411.23. The 
entire residue belonged to the three children. 

An annual allowance was ordered of $1,000 for the 
maintenance of each son, commencing at the time of 
the marriage of the widow to her present husband, and 
an allowance of $800 a year for the daughter, beginning 
at the same time. 

In a Pennsylvania case (Corbin v. Wilson, 2 Ashm. 178), 
where it appeared that three infants were entitled to 
the greater part of $350,000 or $400,000, the sum of 
$3,000 a year was allowed for their support. 

Where application was made by a mother, whose 
children, it is said, were entitled ‘‘to a considerable 
estate,’’ a yearly allowance of $2,000 was ordered for 
the support of a daughter, under the circumstances of 
the case no special provision being made for the main- 
tenance of the sons. Heyward v. Cuthbert, 4 DeSaus. 
8. C. Eq. 445. 

In the Matter of Burke, 4 Sandf. Ch. 617, two female 
infants, on behalf of whom the petition was presented, 
had a joint income of between $3,500 and $4,000 a year, 
one at majority would be worth $30,000, the other from 
$55,000 to $60,000. Their father had remarried, and 
only possessed means sufficient for the support of other 
members of his family. An annual allowance of $2,500, 
to be paid to the father, was ordered for support of 
both infants. 

While it is therefore impossible to lay down a defi- 
nite rule, founded upon any principle of proportion be- 
tween the extent of the infant’s wealth and the amount 
of the allowance which will be granted, a few principles 
and circumstances, by which the court is guided and 
influenced, may be briefly noticed. 

The court recognizes the common-law duty of a 
father to support his children. If, however, applica- 
tion be made on behalf of infants whose father is liv- 
ing, but without means or in poor circumstances, while 
the infants are wealthy in their own right, such an 
allowance will be granted as will enable the latter to 
be maintained and educated, according to their expec- 
tations and prospective position in life. Hoste v. Pratt, 
3 Ves. 733; In the Matter of Kane, 2 Barb. Ch. 375; 
Newport v. Cook, 2 Ashm. 332. 

As to the period for which the allowance may be 
made, it has been long settled contrary to the old rule 
(Andrews v. Partington, 3 Brown’s C. C. 60), that for 
the past a retrospective allowance may be made for 
past expenditures, extending to the time when the in- 
fant became entitled to his property (Sisson v. Shaw, 9 
Ves. 286); but not, it is said, for expenditures made 
before that period. In re Mary England, 1 Russ. & 
M. 499. For the future, the allowance is generally 
made to continue until the infant reaches his majority 
(Ex parte Peuleaze, supra), and maintenance has been 
allowed to a female infant after marriage until that 
period. Chambers v. Goldwin, 11 Ves. 1. 

If the infant has brothers or sisters who are without 
property, such an allowance may be ordered as will 
enable these less fortunate relatives to be supported, 
the observation being made in an old case, that the 
wealthy member is considered as the father of the 
family. Petre v. Petre,3 Atk. 511. See note (1) to 1 
Brown’s C. C. 179. In this manner, means will be pro- 
vided for the support of an illegitimate brother, the 
son of the same father and mother, who has been re- 
cognized and supported by them. Bradshaw v. Brad- 
shaw, 1 Jacobs & W. 627. 
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So, too, according to what should certainly be pre- 
sumed to be the desire of the infant, if arrived at the 
earliest age of reason, an allowance will be made for 
the support of the infant’s father or mother if ‘in 
distressed circumstances.’’ Roach v. Garvan, 1 Ves. 
Sr. 157. It is evident that this, especially when ap- 
plied to the father, is a rule requiring a strict construc- 
tion. 

If the infant be possessed of large wealth, the court 
will sometimes allow a sum out of his income to be 
expended in charity. As whereit appeared that an in- 
fant was a large landed proprietor and had been called 
upon by his clergyman to contribute to certain char- 
itable purposes, the court directed that £20 a year out 
of the infant’s income should be paid to the guardian 
upon his undertaking to pay over that sum to the 
clergyman to be expended on the charitable purposes 
to which the infant had been solicited to contribute. 
Langton v. Brackenbury, 2 Coll. 446. 

The amount which is to be intrusted to the guar- 
dian of the person or relative of the infant for the lat- 
ter’s maintenance being determined, no specific ac- 
count will be required of its expenditure, unless it 
be shown that’ there has been fraud or misapplica- 
tion of the money. In re Oldfield, 2 Molloy, 294. 

In regard to the method to be pursued in making 
application to the court, there has been some conflict 
in the English decisions as to whether it be necessary, 
where the property is large, to file a bill as in a suit in 
equity, or whether it be sufficient in all cases to pre- 
sent a petition. Ex parte Lakin, 4 Russ. 307; In mat- 
ter of Molesworth, note to 8. C.; Ex parte Starkie, 3 
Sim. 339; In re Christie, 9 id. 643. In The matter of 
Bostwick, 4 Johns. Ch. 100, Chancellor Kent decided in 
general terms the proceeding by petition to be suffi- 
cient, and Rice v. Tormele, 4 Sandf. Ch. 568, is to the 
same effect, the remark being made that a receiver 
cannot be appointed on a petition. 

It may be thought worthy of remark that although 
Chancellor Kent deemed the subject settled in Eng- 
land by decisions on the authority of which he pro- 
ceeded, the question is discussed as will be seen by 
the above citations in matters occurring many years 
later than The matter of Bostwick. 

While the order entered on petition will furnish 
ample authority and justification to the person having 
charge of the infant’s property to make payments to 
the extent which it directs (Ex parte Starkie, supra), 
such person can only be compelled, should he be un- 
willing, to make payments through proceedings com- 
menced by suit. MacPherson on Infants, 106, 215. 
Where the proceeding by petition is resorted to, the 
petition should contain a full statement of the nature, 
extent and condition of the infant’s estate, showing 
the need of the allowance sought and the amount de- 
sired, and whatever other facts may aid the court in 
the exercise of its discretion. See Ex parte Lord 
Petre, supra; Matter of Bostwick, swpra. 

Where it is thought expedient to proceed by suit or 
action, it would appear to be sufficient to entitle the 
summons and complaint in the name of the guardian 
or relative having personal charge of the infant and to 
whom the expenditure of any allowance made would 
be intrusted as plaintiff and in the name of the exec- 
utor or other person having care or possession of the 
property as defendant. It is not necessary that the 
infant be a party. Watts v. Steel, trustee, 19 Ala. (N. 8.) 
656. The complaint may be drawn in very general 
terms. It should probably show facts sufficient to 





authorize the court to entertain the proceedings. The 
defendant may interpose a general answer, submitting 
the matters in controversy to the court. See form in 
2 Field & Dunn’s Forms to Daniel’s Ch. Pr. No. 2125. 

When the cause is thus at issue, a petition stating 
the facts much as if the proceedings had been origi- 
nated thereby may be presented to the court asking 
for a reference. Aynsworth v. Pratchett, 13 Ves. 321; 
Heysham v. Heysham, 1 Cox’s Ch. C. 179. Upon the re- 
port of the referee an order may be entered directing 
the payment of such allowance as the referee may 
have reported to be proper. See forms of Orders in 
Appendix to MacPherson on Infancy, 25 Law Library, 
N. 8. 

There does not appear to be any objection to stating 
the facts in detail in the complaint. See Newport v. 
Cook, 2 Ashm. 332. As will be seen, however, by 
Aynsworth v. Pratchett, supra, the method we suggest 
is more in accordance with the English practice. 

So jealous has the Court of Chancery been of its 
powers in this matter of maintenance that Lord Hard- 
wicke granted an injunction to restrain an action at 
law against an infant for board. Anonymous, 3 Atk. 
618. Whether this decision would or would not be 
now generally followed, enough may be found in the 
few cases to which we have referred in this very sum- 
mary view of the subject to demonstrate at once the 
wisdom with which this jurisdiction has been exer- 
cised, and the great benefits resulting to those who 
come within its scope. 


————__>—____—_— 
COMMISSION OF APPEALS ABSTRACT. 
MASTER AND SERVANT. 


NJURY to servant.— This action was brought to re- 
cover damages for an injury alleged to have been sus- 
tained by plaintiff through the negligence of one of 
defendant’s servants. Plaintiff was injured while em- 
ployed upon a barge which was engaged in lightering one 
of defendant’s steamships. The answer of the defend- 
ant admitted that when the accident occurred it owned 
and had the control and management of the steamship. 
It appeared that the barge was not owned by defend- 
ant, and that plaintiff was employed and paid by its 
master. The steamship had a cargo of tobacco in 
bales, the custom of unloading tobacco, as proved 
upon the trial, is that four bales are hauled up from 
the hold of the steamer by her hands and thrown 
down, one at a time, on the deck of the lighter, where 
they are stowed away by the hands upon the lighter, 
and it is the duty of the men throwing down the bales 
to give some warning before letting them go; and this 
custom was observed in every instance but one, when 
the accident occurred. The deck of the lighter being 
almost full, plaintiff was engaged in trying to save a 
bale from falling overboard, when another bale of a 
new set of four was thrown down without warning 
and hit plaintiff and broke his leg. The man who 
threw it down was standing on the steamship and 
could have seen plaintiff if he had looked, but was 
conversing with some one behind him. Held, that the 
proof, together with the admission in the answer, was 
sufficient to authorize the jury to find that the man 
who caused the injury was a servant of the defendant 
and working for it at the time, that he and plaintiff 
were not fellow-servants within the meaning of the 
rule exempting an employer from liability for an in- 
jury to one employee by the act of another, and that 
said rule, therefore, did not furnish any objection to 
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the maintenance of the action. Svenson v. At. Mail 
Steamship Co. Opinion by Earl, C. 
MEASURE OF DAMAGES. 


1. Breach of contract to sell real estate.— This action 
was brought for specific performance of a contract to 
convey a lot of land, and for damages for breach of 
the contract in case it could not be specifically per- 
formed. Defendant, who had a dower right only in 
the property, the title being in her children, three of 
whom were minors, which fact was known to plaintiff, 
contracted to sell and convey the premises to plaintiff 
for $800. In consequence of a recent rise in value the 
premises were worth $2,000; they had been sold ata 
tax sale for a municipal assessment and a lease given. 
These facts plaintiff knew of, but defendant was ig- 
norant of them when she entered into the contract. 
The trial court allowed as damages the difference be- 
tween the value of the land and the contract price. 
Held, error; that as an order giving authority to con- 
vey the land could not be obtained without practicing 
an imposition on the court, which plaintiff may be pre- 
sumed to have known, and as defendant was ignorant 
of the tax title, no blame could be imputed to her for 
non-performance, and that plaintiff could recover 
merely nominal damages, together with the sum paid 
upon the contract. Pumpelly v. Phelps, 40 N. Y. 60, 
distinguished. Margrafv. Muir. Opinion by Earl, C. 

2. Withholding possession of real estate: evidence.— 
This action was brought for the recovery of the posses- 
sion of certain real estate, with damages for withhold- 
ing the same. On the trial, evidence was received of 
the value of the use and occupation, and the court 
instructed the jury that, in estimating the damages, 
they might consider such evidence; this was objected 
to generally. Held, error; that the claim for damages 
did not include the rents and profits during the time 
the possession was wrongfully withheld; that is a sep- 
arate and distinct cause of action (Code, § 16); that a 
general objection to the evidence was sufficient, as no 
cause of action was alleged which authorized the intro- 
duction of the evidence, and the complaint could not 
have been amended so as to obviate the objection, as 
that would have required the inserting of a new and 
independent cause of action. Larned v. Hudson. 
Opinion by Lott, Ch. C. 

REAL ESTATE. 

T ts in « : construction of deeds. — This 
action was brought by the plaintiffs, as heirs at law and 
next of kin of one G. R., against the widow, next of 
kin and heirs at law of one A. R., to recover certain 
real estate and the value of certain personal property 
alleged to have been held in trust by said A. for the 
benefit of G., his heirs and next of kin. It appeared 
that three brothers, D., G. and A., were tenants in 
common of certain real estate. Upon a division, giving 
D. his portion in severalty, G. and A. executed an 
instrument under seal, dated April 21, 1835, by which 
G. agreed that his share should remain with A.’s undi- 
vided, and he constituted A. his attorney, to take and 
receive his portion, A. was to take charge of the two 
undivided shares, and the “charge, direction, use and 
income of said estate” to belong to A., “his heirs, 
executors, or administrators or assigns forever.”” Asa 
consideration, A. agreed to give G. a house with him 
and to support him; in case of G.’s marriage or of ill- 
usage by A., he reserved the right to have his portion 
set off and to resume its control; G. agreed that he 
would not revoke the power of attorney, except for one 
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of the causes above set forth. He also reserved the 


right to devise his estate as he chose. Held, that A. 
took an estate in fee under this instrument, subject to 
be defeated by a resumption of the estate for one of 
the causes specified or by a devise, and upon the death 
of G. intestate, A., having performed his part, would 
take an absolute title. 

On May 7, 1835, A. and G. executed another in- 
strument under seal, modifying the first; it provided 
that a specified tract of land should be set off as G.’s 
share, and a sum of money, to be determined by arbi- 
trators, awarded to G., to be paid by A., to make their 
shares equal, which sum was to remain in A.’s hands, 
with his share of the personal estate, and out of it A. 
was to build farm-buildings on said tract, if G. should 
serve upon him a written notice that he desired to seek 
anew home. Held, that this instrument did not work 
a reconveyance by A., and that the former instrument 
remained in force, except as modified by the latter. 

On the lith of May, G. executed to A. a quit- 
claim deed of the tracts so set off, to A., “his heirs 
and assigns forever, to have and to hold * * * in 
trust for the purpose of securing’’ to G. a “‘good, 
comfortable living under contingencies of sickness, 
infirmities and old age.’’ Held, that if the habendum 
clause was intended to cut down the interest of 
A. to an estate for the life of G., it was repugnant 
to the premises of the deed and void; that no such 
trust was created as is authorized by the Revised 
Statutes (1 R. S. 728, § 55), and that A. received a fee 
simple of the real estate charged, with or upon the 
condition that he support G., and that condition hav- 
ing been performed, upon the death of G. the land 
belonged to A., free from any charge or trust. Also, 
held, that the three instruments were not so nearly co- 
temporaneous as to be taken and construed together; 
but that, if so construed, the result would be the same. 
The rule that excludes parol evidence, tending to ex- 
plain, modify or contradict written instruments, applies 
as Well to subsequent as to prior or cotemporaneous 
oral declarations of the parties. Mott, adm’r, etc., et al. 
v. Richtmyer et al. Opinions by Earl and Reynolds, 
co. 

——_g 


A LAW OF INTELLECTUAL PROPERTY. 


HE London Law Journal contains the following 
remarkable comments on the enactment of a law 
of intellectual property : 

“Tt is not the business of legislators to march in ad- 
vance of their age. Their province is limited to un- 
derstanding and reducing to law the ideas of the gen- 
eral community; not the conceptions of the many- 
thoughted few, for which the times may not be ripe. 
The study of political economy and the acknowledg- 
ment of its chief principles preceded by many years 
free-trade legislation; the doctrine of free thought 
flourished at least a generation before complete reli- 
gious emancipation was effected, and locomotion by 
steam and rail reckoned its last unbelievers in the 
houses of parliament. 

‘* When, therefore, we find the lord chancellor repu- 
diating in his scheme for amending the patent laws all 
notion of protecting invention in the ideal stage, we 
must not attach too much importance to his declara- 
tion, or suppose that it is to be taken as an authority 
against either the possibility or the expediency of a 
law of intellectual property. Copyright has not been 
long admitted upon the face of the statute book. Pro- 
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tection of designs and protection of trade-marks are 
legislative novelties. The protection of mechanical 
invention has but recently overcome the attacks of 
the enemies of what are called the patent laws; and 
the great changes sought to be effected by the lord 
chancellor's bill prove that we have not yet arrived at 
a fixed set of principles in the matter. For example, 
this bill for the first time proposes a system of com- 
pulsory licenses based on payment of a proper royalty 
to the inventor; yet here the system is to be only par- 
tial. Weare still to be oppressed by monopoly, com- 
pulsory licenses being the exception instead of the 
rule, as they ought to be, and in a few years probably 
will be. It is, therefore, clear that the law of protec- 
tion of inventions is not yet in a mature state, and 
that when the lord chancellor rejects a class of inven- 
tions as not within the compass of the law, such re- 
jection must be regarded as only temporary. The age 
may not yet be ready for legislation founded on a law 
of intellectual property; but at the pace at which 
the country now progresses in legislative change it 
would be foolish to despair of a speedy admission of 
the principle. 

“That inventors have made the world what it is, and 
that if inventors chose to shut their hands the world 
would stand still, are truths which may not be appre- 
ciated as they ought to be, but which are really beyond 
denial. If any one will consider the ‘creature com- 
forts’ which he uses in the course of every twenty-four 
hours, he will at once admit that his life is what it is 
by the exertions of ‘inventors.’ Surely, then, it con- 
cerns society that the class of men and the kind of la- 
bor by which discoveries are made should be encour- 
aged. How is this to be done? Not by State remu- 
neration, nor by patrons. The former is sure to be be- 
stowed wrongfully; for the simple reason that the 
more novel and the more wonderful an invention is, 
the more certain it is to be rejected and even ridiculed 
by the practical men to whom is committed the charge 
of the public purse. The history of letters sufficiently 
condemns the patronage system. There remains the 
one and the true resource, namely, to admit the right 
of intellectual property; to acknowledge that the 
brain-worker has as much right to the produce of his 
brains as the hand-worker has to the produce of his 
hands; to enact a law protecting scientific inventions 
of a non-mechanical kind; and, without creating in- 
jurious and unnecessary monopolies, to impose on 
every one, using for profit the discovery of another, 
the duty of paying a proper royalty to the inventor. 

‘When Macaulay, in 1841, made his famous speech 
on Sergeant Talford's copyright bill, he used these 
words: ‘ You cannot depend for literary instruction 
and amusement on the leisure of men occupied in the 
pursuits of civil life. You must not look to such men 
for works which require deep meditation and long re- 
search. Works of that kind you can expect only from 
persons who make literature the business of their 
lives. Of these persons few will be found among the 
rich and the noble. The rich and the noble are not 
impelled to intellectual exertion by necessity. They 
may be impelled to intellectual exertion by the desire 
of distinguishing themselves, or by the desire of bene- 
fiting the community. It is on men whose profession 
is literature, and whose private means are not ample, 
that you must rely for a supply of valuable books. 
Such men must be remunerated for their literary la- 
bor; and there are only two ways in which they can 
be remunerated. One of these ways is patronage; the 





other is copyright.’ Substitute for ‘books’ ‘ scientific 
discoveries,’ and for ‘copyright’ ‘a law to protect in- 
tellectual property,’ or ‘a law to protect inventive 
ideas,’ and every word uttered by Macaulay applies 
exactly to the question under discussion. The only 
distinction between the cases is in favor of the pro- 
jected law. Books are but the vehicle of instruction — 
the pipes by which ideas are carried from the spring- 
head. There have been of late some very remarkable 
calculations of the time within which civilized man at 
his present rate of extravagance will consume the coal, 
the wood, and other essential products of the earth. 
Not only does the wealth of. the soil, but even the 
earth itself present appearances of limited supplies of 
what man needs. But the unknown is boundless, and 
all the material unknown is knowable. Here scientific 
inventors, and they alone, can help us. But how can 
we expect their aid while we put them out of the pale 
of the law as thoroughly as we put them out of the 
pale of social consideration? Non-mechanical in- 
ventors are always regarded as visionaries by those 
people who pride themselves on being the stable, sober, 
sensible, practical members of the body politic; and the 
law, of course, follows suit. The law is not to blame. 
It can only wait on public opinion; and on this sub- 
ject public opinion is for the most part in a state of 
crass ignorance and injustice. 

“What is the remedy for this state of things? How 
can society be roused to a sense of what is due to its 
own safety and its own progress? This is the ques- 
tion which a writer of no small pretensions has re- 
cently put and answered. Himself an inventor— and 
that, too, ina domain most nearly affecting every in- 
dividual in the community —he has felt the mischief 
to which society has been exposed from the manner in 
which inventions are travestied, ridiculed and plagiar- 
ized. Seventeen years ago Dr. John Francis Churchill 
made the great discovery that the hypophosites of soda 
and lime, administered according to certain definite 
rules, and in absolute purity, prevent and cure con- 
sumption and scrofula—diseases which, up to that 
time, had wholly baffled the medical art. This discov- 
ery he arrived at, not by chance, but by careful and 
scientific induction. He at once gave his discovery to 
the world, and in 1864 he published a remarkable treat- 
ise in the French language, explaining most elaborately 
the method of treatment, and supporting his asser- 
tions by every kind of argument, and by an immense 
weight of testimony from his own observations, and 
from the observations of some of the most celebrated 
physicians in Europe. He has now published a work * 
in the English language, which must take rank among 
the most important books of our time from the origi- 
nality of its views, the vigor of its style and the mass 
of information presented in it to the public concern- 
ing a subject painfully familiar to almost every fam- 
ily in this country. In this work Dr. Churchill not 
only expounds the principles upon which he bases his 
method of curing, and, as he avers, of ‘ stamping out’ 
consumption, but he also seeks to establish the whole 
art of medicine upon a new foundation, with the hope 
of elevating it from ‘a mere mass of confused and 
discordant technicalities’ to the dignity of a positive 
science. Healso states that, proceeding upon the same 
principles which carried him to the discovery of a 
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‘scientifically conditional specific for consumption,’ 
he has arrived at the discovery of a series of com- 
pounds which act as specifics for all the inflammatory 
diseases of the breathing apparatus, of which bron- 
chitis, pleurisy and diphtheria are the most fatal and 
the most common. 

“Now, here is a man who speaks with some author- 
ity on the subject; and he declares that ‘ the cavillers, 
the sycophants, and the communistic freebooters of 
science’ have done their best to smother his first dis- 
covery under their feet. Practitioners have derided 
his discovery, but used it. Chemists have ‘burked’ it, 
but sold it under some other name. While in the great 
cities of the continent some of the most eminent 
physicians have loyally used it, and added their evi- 
dence in support of its efficacy, in England, with one 
or two brilliant exceptions, the inventor and his in- 
vention have been ignored. Now, says Dr. Churchill, 
I have made a further, and, if possible, more import- 
ant, discovery. But I do not intend to reveal it to the 
whole world. I want to remedy the present state of 
things, the condition of public opinion and of the law, 
which allows a man to make a discovery of vital im- 
portance to the human race, and to get nothing for it 
but an endless tempest of controversy, abuse and mis- 
representation. The remedy for this must come from 
the inventors themselves. They must sternly insist 
on their rights, ‘undeterred by the clamor and whin- 
ing cant about humanity of the intellectual commu- 
nists.’ The inventor ‘must remember that, if he has 
duties as a member of soeiety, he is alsu specially a 
member of the noble army of inventors, and that 


whatever tends to encourage their efforts tends a thou- 
sand times more to the permanent advantage of the 
race. This is an obligation particularly incumbent 
upon such as have already proved themselves to be suc- 
cessful inventors, as their word will be of much greater 


weight. By this means inventors will-in time wring 
from the hopes and the fears of society what they will 
ask in vain at the hands of its gratitude or its justice.’ 
Dr. Churchill proceeds to say that he desires to set an 
example to those inventors who. may come after him, 
and that if he initiates an action ‘which shall end in 
establishing the “right of intellect’ —that is, of real 
and true liberty of thought—the right of the most 
sacred and the most useful of all labor, the absolute 
and indefeasible right which every brain-worker has to 
the produce of his brain, just us the hand-worker has to 
the produce of his hands, he will, perhaps, have done a 
greater thing than in showing the way to mend any 
number of broken lungs.’ In support of his right to 
adopt this course he calls in Mr. George Ticknor Cur- 
tis, the author of the well-known American work on 
‘Patent Law,’ Mr. John Stuart Mill and Sir David 
Brewster as witnesses. 

“We do not know that we owe any apology for this 
somewhat lengthy digression into the realms of future 
law. But just at the time when the lord chancellor is 
inviting parliament to place the law protecting me- 
chanical inventions upon a more satisfactory and rea- 
sonable basis, we have deemed the opportunity good 
for inviting attention to what is now being urged by 
inventors with reference tu the right of protection for 
non-mechanical inventions. ‘Strikes’ and ‘agita- 
tions’ have been in modern times iv this country the 
great levers for achieving great ends; and who knows 
but that a strike of the ‘many-thoughted few’ may 
not hasten legislation, which to the eye even of Lord 
Cairns is now hardly seen ‘ looming in the distance?’ ”’ 








BOOK NOTICE. 


on the Rights of the Crown anéithe Privileges o; 
in the Sea of the Realm. Second oat 
tion. wey Loveland Loveland, of the Inner Tem- 


ple, w. London: Stevens & Haynes. 

HE law of the sea-shore is one of the most fascinat- 

ing yet least developed of the branches of juris- 
prudence. This law is found principally in custom, 
and the adjudications are comparatively few. The 
principal authority upon the law of the sea-shore was 
for years the *‘ Treatise de Jure Maris,” published in 1787 
by Francis Hargrave in his collection of Law Tracts, 
and the authorship of which is attributed to Lord 
Chief Justice Hale. The treatise of Lord Hale is a 
model in respect to brevity, clearness and continuity. 
But the lapse of time and social progress wrought con- 
siderable changes in the law, and Mr. Hall, in 1830, 
brought out his extended essay, taking Lord Hale’s 
treatise asa basis. The present edition, which has just 
been published, contains annotations and references to 
tre later cases decided in the English, Scotch, Irish and 
American courts. An appendix has been added con- 
taining Lord Hale’s treatise; the case of Dickens v. 
Shaw ; Sergeant Merewether’s speech in the Court of 
Chancery, December 8, 1849, upon the ‘‘Claim of the 
Commissioners of the Woods and Forests to the Sea- 
shore and the Soil and Bed of Tidal Harbors and Navi- 
gable rivers;’’ and forms used by the board of trade 
relating to the rights of the crown in the sea-shore. 

Hr. Hall’s essay is a most interesting and valuable 
production. It is not written in the close, compact 
style of the American text-writer; but his statements 
are evidently the result of extended research and close 
observation. Hiscriticisms on the adjudged cases are, 
perhaps, the most valuable parts of the work. In the 
chapter devoted to the discussion of the right to use 
the shore for bathing, the leading case of Blundell v. 
Catterall, 5 Barn. & Ald. 268, is scrutinized most 
thoroughly and the doctrine of the case vigorously 
attacked. That case held that there was no géneral 
right in the subject to frequent the shore for the 
purpose of bathing, the adjoining land being private 
property. The main point on which the decision turned 
seemed to be the absence of any authority in the books 
to sustain such aright. But Mr. Hall argues that men 
used to bathe and swim long prior to the written codes 
of Rome or England. ‘‘ The custom preceded the 
law, and that which Roman law may have sanctioned 
by book, may have been already custom, #. e., commen 
law in England.” 

But the court seem to have denied the immemorial 
custom of bathing on the sea-shore. Lord Tenterden 
declared that he ‘knew that sea-bathing was, until a 
time comparatively modern, a matter of no frequent 
oceurrence;’’ and he added, ‘“‘that he was not aware 
of any practice in this matter sufficiently extensive or 
uniform to be the foundation of a judicial decision.” 
Mr. Hall characterizes this as a “‘singular”’ assertion; 
for the practice of bathing and swimming in the sea is 
known to exist “wherever man and sea-water are to 
be met with.”” He shows that the decision in Blundell 
v. Catterall put it in the power of every owner of the 
soil of the sea-shore to levy a tax ad libitum upon the 
bathers, not only at fashionable watering-places, but 
throughout the coasts of England, wherever such 
ownership of the shore can be proved. 

The entire book is masterly; and, although it does 
not furnish a complete treatise on the subject, it never- 
theless abounds in sound reasoning, valid criticism, 
and interesting and valuable information. 


Hall's 
the 
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COURT OF APPEALS DECISIONS. 
HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, March 
23, 1875: 

Motion denied with $10 costs — Genet v. Davenport. 
— Motion to correct remittitur denied — Mapes v. 
Snyder.—— Judgment reversed and new trial granted, 
costs to abide event — Lowrey v. The Western Union 
Telegraph Company; More v. Rand; Hale v. Patton; 
Heard v. The City of Brooklyn; First National Bank 
of Lyons v. The Ocean National Bank of the City of 
New York.——Order reversed without costs as to 
either party— Alexander v. Bennett.— Judgment 
affirmed with costs— Campbell v. Burch; Develin v. 
Crary; Cesar v. Karutz; Booth v. Eignmire; Biasel v. 
Torrey; Brown v. Elwell; Myers v. Willard; Eten v. 
Luyster; Decker v. Stickles; Moran v. Darrin; Pardee 
v. Fish; Stowell v. Chamberlain; People ex rel. Broad- 
way and Seventh Avenue Railroad Company v. The 
Commissioners, etc., of New York; People ex rel. Dry 
Dock, etc., Railroad Company v. The Same; People ex 
rel. Bleecker Street, etc., Railroad Company v. The 
Same; Dale v. The Brooklyn City, etc., Railroad Com- 
pany; Bush v. Hicks. —— Judgment reversed and new 
trial granted — Kerrains v. The People. 

_—__>___——_. 


CORRESPONDENCE. 


ADMISSION TO TILTON-BEECHER TRIAL. 


LitrLe VALLEY, N. Y., March 13, 1875. 


Editor of the Albany Law Journal: 

Srtr— Section 1 of 2 R. 8S. 274 (Edm. 284) reads: 
“The sittings of every court within this State shall be 
public, and every citizen may freely attend the same.” 
How does it happen, in the face of this provision, that 
tickets are required of the people wishing to attend 
the Tilton-Beesher trial? It is stated in the Tribune, 
that policemen stand at the doors, and let no one in 
without tickets. Is the city court of Brooklyn ex- 
cepted from the provisions of the Revised Statutes? 


Yours, respectfully. 
: C. Z. Linco. 


A QUESTION IN THE LAW OF ADMINISTRATORS. 


Editor of the Albany Law Journal: 

Quere: An administrator exhausts the personalty, 
and pays creditors in full from his own means to a 
considerable extent beyond. He then sells real estate 
under surrogate’s order, and the avails, after paying 
expenses and dower, will pay the remaining creditors 
but fifty per cent. Must the administrator be refunded 
all he has paid out, thus enabling him to prefer credit- 
ors, or shall he simply be subrogated to the rights of the 
creditors whom he has paid? Compare 3 R.S. (5th ed.) 
194, § 45, with chap. 400, Laws of 1863. 

8S. Foore. 
STATUTES RELATING TO PREFERRED CAUSES. 
New York, March 19, 1875. 


Editor of the Albany Law Journal: 

Dear Str—The preferred causes act of February 26, 
1875, amending the act of 1870, which amends that of 
1860, does not notice, nor did the act of 1870, that the 
act of 1860 was superseded by the act chapter 218 of 
the Laws of 1865, so that we find ourselves with a double 
amendment of a superseded statute, while the amend- 
ment does not purport to affect the act which consti- 


- 





tutes the supersedure. In addition to this, the 
superseding act of 1865 was construed by the Court of 
Appeals, if correctly reported (82 N. Y. 604), to mean 
only that people cases, if moved, were to have a pref- 
erence over the administration cases specified. What- 
ever construction would be applicable to the act of 
1865 applies equally to that of 1875, the language in 
point being similar; and in that view, and in view of 
the unnoticed supersedure, it may be suggested that 
the whole subject needs revision. B. W. H. 


——__— 


NOTES. 
HE opening address of Benjamin F. Tracy for the 
defendant in the Tilton-Beecher case has been pub- 
lished in pamphlet form by George W. Smith & Com- 
pany, New York. The address was carefully prepared 
and presents in an eloquent and forcible manner the 
outlines of the defense.—— Callaghan & Co., Chicago, 
have issued a “‘ Digest of the Law of Railways,” by 
John F. Lacey. This valuable work is a digest of all 
the decisions made by the courts of the United States 
and of the different States involving the law of rail- 
ways.——The certificate of organization and by-laws 
of the Chicago Bar Association, with a list of officers 
and members, has been received. This association 
promises to establish and maintain the honor and dig- 
nity of the profession of the law, to cultivate social 
intercourse among its members, and to increase its 
usefulness in promoting the due administration of 
justice. 


The London Morning Post announces that Mr. A. 
Staveley Hill, M. P. and Q. C., has been appointed 
counsel to the Admiralty and Judge Advocate of the 
Fleet, in place of Mr. Justice Huddleston. —— The 
Mordaunt case, which was decided on the llth of 
March, came up for trial that morning before a special 
jury in the English Divorce Court. No counsel ap- 
peared for Lady Mordaunt, and no evidence was given 
on the part of Lord Cole, the co-respondent. Mr. 
Justice Hannen, in summing up the case, said, that if 
the confession of Lady Mordaunt was to be taken, her 
guilt was proved; but there must be some corrobora- 
tive evidence. The testimony showed that, during the 
absence of the petitioner in Norway, Lady Mordaunt 
was visited by Lord Cole, who stayed until unusual 
hours of the night alone in her company. There was 
also the significant entry in her ladyship’s diary. 
Lord Cole had not thought fit on this occasion to deny 
the charge against him, and it was for the jury to 
decide whether it was proved. The jury immediately 
found that the allegations of the petitioner were 
proved. 


The attorney for Senator Chandler, on the 22d inst., 
sent witnesses before the grand jury for the purpose 
of obtaining a new indictment of Mr. Buell, the Wash- 
ington correspondent charged with libeling the senator 
by a dispatch sent from that city to a Detroit paper. 
A new indictment is sought to meet defects which 
Judge Treat held that the first indictment contained ; 
such as that the indictment was found not to charge 
the circulation of the libel in the District of Columbia. 
The first indictment was drawn up by Mr. Harrington, 
late Assistant District-Attorney. If Judge Drum- 
mond shall decide that Mr. Buell cannot be held under 
the indictment upon which he was arrested, an effort 
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will be made to arrest him upon a new indictment, in 
case the grand jury finds atrue bill. This second ar- 
rest will be attempted under the provision of the 
Poland law.— The decision of the United States Su- 
preme Court in the case of Black, collector, against 
the National Bank of the City of New York, holding 
that the incomes of banks, railroad companies, and 
other corporations for the last five months of the year 
1871, were subject toan internal revenue tax of 24 per 
cent, secures to the government about $3,000,000.—— 
Mrs. Myra Clarke Gaines is at last taking active 
measures to execute the judgments obtained by her 
against the city of New Orleans. One of these, in- 
volving the sum of $140,000, has just been levied, and 
the New Orleans Times says, that “unless some ar- 
rangement can be made, a large sacrifice of the inter- 
ests of the city and of the public is inevitable.” 


The will, dated November 20 last, of the Right Hon. 
John Baron Romilly, late of Comwell Road, Ken- 
sington, who died on December 23, was proved on 
the 6th instant, by the present Lord Romilly and the 
Hon. Edward Romilly, two of the sons of the de- 
ceased, the executors, the personal estate being sworn 
under £25,000. The testator bequeaths to his daugh- 
ter, the Hon. Sophie Romilly, £6,000; to his son, the 
Hon. Arthur Romilly, £5,000; and to Mary Tyler an 
annuity of £12. He recites that he has already given to 
his eldest son, William, the present peer, certain landed 
property; to his son, the Hon. Henry Romilly, £5,000; 
and has made settlements on his children who have 
married; he accordingly leaves the residue of his 
property between his sons living at his death and his 
said daughter Sophie.——An English writer says: 
“Tam all the more surprised to find that I am still the 
only man who believes in an avenging Providence, 
when I notice how often it finds us out. Lord St. 
Leonards has just died, a comforting example of this. 
One of the finest lawyers that ever lived (for the name 
of Sugden was one to conjure with), his greatest and 
most cherished principle was the duty of every man to 
makea will. Heeven went beyond this, and believed 
that every man ought to know how to make it; and he 
wrote a book to bring that knowledge within every- 
body’s reach. He himself made for himself a will, 
which he cherished as the greatest of his works, and 
which he was wont to read to his family whenever he 
discovered in them a demand for improving literature. 
This will was kept in a kind of sacred ark, which was 
an object of reverence and awe to many generations, 
and it was looked to as the greatest monument of the 
family. When, therefore, he died, it was thought 
hardly worth while to read the will, since everybody 
knew what was in it. In deference, however, to the 
common prejudice for regularity, the ark was opened, 
when, to the stupefaction of all, there was no will to 
be found, neither has any been found to this day. It 
is enough to drive all the conveyancers in England into 
lunacy.” The latest rumor is that the will of Lord 
St. Leonards has been buried with him in the pocket 
of his dressing-gown. 


In a case before Vice-chancellor Malins last week, it 
appeared that every judge of first instance on the 
equity bench had held briefs. The costs in the case 
were said to amount to £10,000.— The Law Times 
thus refers to an article in the current number of the 





Fortnightly Review upon the late Charles Austin, writ- 
ten by his intimate friend, Mr. Lionel Tollemache: ** We 
learn from it that Mr. Austin did not voluntarily retire 
from the practice of his profession in 1847; his physical 
energies were so exhausted that he found himself un- 
equal to the demands made upon him, and reluctantly 
retired. We are also informed that any estimate of 
the income which he made must be pure guess work, 
as Mr. Austin never ascertained himself what it was 
in any one year. Mr. Tollemache further states that 
Mr. Austin did what so few barristers do now, studied 
oratory; he was an admirer of Scarlett, whose art in 
concealing the defects of his case and his exercise of art 
was soremarkable. Austin found introductory pathos 
with a quiet termination very effective. He also 
found it of advantage to use the archaic and familiar 
diction of the bible. Modern oratory is simply long- 
winded — yards of print are supposed to compensate 
for conciseness and force.” 


The Law Times says: ‘‘We are informed that the 
appeal from the decision of the judge of the Reading 
County Court, Mr. H. J. Stonor, in the case of Becke 
v. The Great Western Railway Co., has been abandoned. 
It will be remembered that, more than a year ago, in 
the case of Forsyth v. The Great Western Company, the 
same judge decided that the defendants were liable for 
neglect in not conveying passengers to their destina- 
tions at the times mentioned in their tables, unless 
they could show good cause for their failing to do so. 
To meet this case the company devised a new condi- 
tion or by-law, viz., that the company should not be 
liable, ‘except for willful neglect of their servants.’ 
In the case of Becke v. The Great Western Railway Co., 
heard last October, Mr. Stonor decided, first, that the 
new condition or by-law was ultra vires, and, secondly, 
that if it was not illegal and void, the porters of the com- 
pany or their superintendents were guilty of willful 
neglect in consequence of the porters not attending in 
sufficient numbers to unload and load luggage at the 
Reading station, whereby the train was detained sev- 
eral minutes, and the plaintiff lost a corresponding 
train of the same company at Twyford, and was com- 
pelled to take a fly to complete his journey to Henley. 
The defendants were, therefore, liable to the plaintiff 
for the expense of hiring such fly. The case for appeal 
was settled in December last, and stood for hearing, it 
appears, before the Court of Queen’s Bench last term, 
but the railway company have been advised by Mr. 
Manisty, Q. C., and Mr. Wightman Wood to abandon 
it. Mr. Stonor’s decision may therefore be regarded 
as established. 


The lord chief justice of England lately presided at 
the. inauguration of the new lecture rooms of the 
Manchester Atheneum and delivered an address, 
dwelling upon the pleasures of literature to the law- 
yer and the man of business. In the course of his 
address he quoted Cicero, who says: ‘These things 
nourish and strengthen youth; they are the charm and 
comfort of age. In prosperity they are fortune’s best 
endowment; in adversity they become our refuge, and 
in affliction our solace. They delight us at home, they 


hinder us notabroad. They abide with us by night as 
well as by day. They are the companions of our travel, 
and when we retreat from the world the faithful com- 
panions of our solitude.” 
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CURRENT TOPICS. 


1 oo Lord Chancellor of England has withdrawn 

the Judicature Amendment Bill, having ex- 
pressed his disappointment at finding that the meas- 
ure was threatened with serious opposition in 
both houses of parliament. Under those circum- 
stances he said the government felt obliged to aban- 
don the measure. Lord Selborne, who was one of 
the chief originators of the new judicature scheme, 
expressed his dissatisfaction, and other members of 
the House of Lords were of the opinion that the bill 
should have been pressed. The Duke of Richmond 
while regretting the action of the government never- 
theless stated in mitigation of the course pursued, 
that with respect to Scotland and Ireland with 
which the amendment bill dealt, it should be re- 
membered that Lord Moncrieff and the late Chancel- 
lor of Ireland were opposed to the bill. Lord Gran- 
ville said no reason had been given to show an im- 
perative necessity for withdrawing the bill, and he 
should like to know whether there was to be any 
further legislation on the subject and whether the 
original ‘judicature bill which takes away appeals 
from the House of Lords in all English causes was 
to come into operation. The Lord Chancellor said 
that he would give notice on that point as early as 


possible. 


No measure of such importance as the judicature 
act has been before the British parliament in many 
years. The sudden withdrawal of the amendment 
to the act taking away the appellate jurisdiction of 
the House of Lords, in Scotch and Irish appeals, ex- 
cites universal comment. The London Law Times 
says, ‘‘we cannot but view with unqualified regret 
the concessions to the reactionary party which Lord 
Cairns has thought proper to make.” The Solicitor’s 
Journal says, that if the government desires to re- 
trieve its position, inevitably damaged as it has been 
by the withdrawal of the bill, it will come forward 
with a proposal to create a ‘‘strong, single, satis- 
factory court of last appeal, which shall unite the 
judicial eminence of the House of Lords to the con- 
venience of procedure of the Judicial Committee, and 
surpass both in the completeness and symmetry of 
its representative character.” A large number of 
schemes are proposed, and there seems to be a total 

Vor. 11.— No. 14. 





lack of unanimity among those who shape legislation 
on such matters. The result will probably be the 
retention by the House of Lords of its past jurisdic- 
tion, or a modification of the plans proposed in 
which the House of Lords shall constitute the prin- 
cipal part of the appellate court. 


In the case of Miner v. Hoppersatt the United 
States Supreme Court considered the question 
whether, under the fourteenth amendment, a 
woman, who is a citizen of the United States and 
of a State, isa voter in the State, notwithstanding 
the provisions of the constitution and laws of the 
State confine the right of suffrage to men alone. 
Chief Justice Waite, who delivered the opinion of 
the court, said, that the right of suffrage is not 
made one of the privileges of the citizen. The 
United States has no voters, and no one can vote 
for national officers without being competent to vote 
for State officers. The elective officers of the United 
States are chosen directly, or indirectly, by the 
voters of the States. The Chief Justice held that 
the right of suffrage was not co-extensive with the 
right of citizenship, for if that were true the pro- 
vision of the constitution which gives citizens of 
each State all the privileges and immunities of 
citizens in the several States would entitle the 
citizens of each State to vote in other States pre- 
cisely as the citizens of those States did. The 
fourteenth amendment did not affect the citizenship 
of women any more than it did that of minors, 
The court was unanimous in the opinion that the 
constitution of the United States does not confer 
the right of suffrage on any one, and that the con- 
stitution and laws of the States giving that right to 
men alone are not void, as being in conflict with the 
federal constitution. 





A uniform system of law reporting has been 
provided for in India by the passage of an act in the 
Indian Legislative Council ‘‘ to diminish the quantity 
and improve the quality of law reports.” For 
several years the law reports of Madras and Bombay 
have been published under the direction of the 
courts; and in Bengal a system analogous to that 
existing in England of a Council of Law Reporting, 
has prevailed. The government, under the new 
act, undertakes the publication of the reports, and 
the reporters will be under the orders of, and paid 
by, the government. The chief reporter has the 
immediate supervision of the reports, and all decis- 
ions published under his sanction will be binding on 
all the courts throughout India. It is stated that 
there is much opposition to the new measure, that 
the judges of the Bombay High Court protest 
against it, and that the veneral feeling is decidedly 
unfavorable to it. 
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The members of the bar practicing in the Court 
of Appeals have adopted a resolution, that on the 
entrance of the judges the fact shall be announced 
by the crier, and the lawyers present shall rise and 
remain standing until the judges are seated. This 
is intended as a mark of respect to the judges and 
of veneration for justice. This is an excellent step, 
and commends itself to all who desire to invest the 
administration of justice in this country with due 
dignity. The judges of the Supreme Court of the 
United States are announced by the crier, and the 
lawyers, officers and spectators rise and remain 
standing until the judges are seated. The judges 
of this court also wear robes of black silk while 
discharging their duties. It would not be unbe- 
coming for the judges of the Court of Appeals to 
adopt a similar custom in respect to their habili- 
ments. There is, of course, a prejudice in this 
country against any thing approaching the pomp 
and ceremony of foreign tribunals. But there is no 
place in the world where ceremonial dignity should 
be observed more than in the halls of justice; and 
this irrespective of country or form of government. 


A question which does not often arise is involved 
in the case of Youngs v. Youngs, which came before 
Judge Van Vorst in New York recently. Mr. 
Youngs, the defendant, owning real estate valued at 
$150,000, became engaged to plaintiff, he informing 
her of the amount of his property. He was 52 
and she 23 years of age, and he had two daughters 
of about the same age as his intended wife, who are 
joined with him as defendants. Four days before 
the marriage Mr. Youngs secretly conveyed a por- 
tion of his property to his daughters in considera- 
tion of natural love and affection. Plaintiff did 
not learn of this until after the marriage, when she 
brought this suit to set aside the conveyance, as 
being in fraud of her right of dower. Judge Van 
Vorst holds that the deed deprives the wife of her 
inchoate right of dower, and of the possibility of her 
title to dower becoming consummate, and is, therefore, 
invalid as to her. In respect to the question whether 
the wife could maintain the action before the death 
of the husband had made her right of dower con- 
summate, the judge holds that the inchoate right 
of dower is entitled to the protection of the courts. 


The case of The United States v. Cruikshank and 
others came before the United States Supreme Court 
this week, and its argument will probably consume 
several days. The defendants are charged with a 
violation of the Enforcement Act in Grant Parish, 
La., and the case comes to this court by a certificate 
of division from the Circuit Court of Louisiana. 
Judge Bradley was of the opinion that the act of 
1870, under which the indictment against defend- 








ants was framed, is unconstitutional, and his asso- 
ciate on the circuit bench was of the opposite opinion. 
The defendants have an imposing array of counsel, 
including Reverdy Johnson and David Dudley Field. 
The questions involved are of great importance to 
the administration of affairs in the southern States. 


The subject of ‘‘ Suits for Breach of Promise” has 
recently been well treated by the New York Times, 
which significantly remarks in the very first sentence 
that these suits have ‘‘ not yet disappeared from the 
records of our courts.” The fact that actions for 
breach of promise of marriage are almost invariably 
brought by women, is considered remarkable, 
since the ground of the action is a breach of the 
contract, and the man has as good right to sue in a 
proper case asthe woman. The position and charac- 
teristics, the abilities and resources of the man are 
different from those of the woman, and hence the 
courts tolerate actions by women for breach of prom- 
ise with better grace than actions by men. But 
these suits, even when brought by women, are fall- 
ing more and more into discredit, and our contem- 
porary appears to be as delighted with this as are 
ourselves. The Times also refers to the language of 
Helps in his last book, where he says: ‘‘ There ought 
to be no such cases. It is perfectly monstrous that 
any person should be compelled to marry by any 
such pecuniary consideration * * * If there is 
reluctance on either side the project should fall to 
the ground.” And so specific performance is not 
decreed. Why, then, should there be damages as 
for breach of contract? The Times concludes its 
remarks by suggesting that it is only in aggravated 
cases of wrong that this suit is justifiable. 


Mr. Charles 8S. May, of Kalamazoo, Mich., 
delivered an address on ‘‘ Trial by Jury” at the last 
commencement of the law department of Michigan 
University. He sketched the history of jury trials, 
stating that their origin was Anglo-Saxon, although 
somewhat like trials by the Grecian dicasts, the Roman 
judices and the Saxon compurgators, Since the 
Grand Assize of 1176 trial by jury has been one of 
the sacred muniments of English liberty. Mr. 
May discussed the qualifications and functions of 
the jury, the judge and the advocate; but the most 
remarkable portion of the address is that relating to 
the improvements and modifications needed in the 
jury system. The frequent disagreements of juries 
is one of the just complaints against the present 
rule of unanimity, and legislation should be 
immediately adopted providing that a number less 
than the whole jury should be competent to render 
a verdict in civil cases. Mr. May believes, how- 
ever, that in criminal cases the unanimity of the 
jury is a requisite safeguard to human liberty. 
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Other reforms are discussed (notably a modification 
of the old rule of challenges) so as not to exclude 
jurors who have had an opinion. This reform has 
been effected in some States, but a general reform 
throughout the country is demanded. 


The grand jury of the General Sessions in New 
York was recently discharged, having concluded a 
session which is exceedingly remarkable, on account 
of the amount of work performed. During its term 
this grand jury acted upon 504 complaints ; out of this 
number 370 indictments were found and 134 com- 
plaints were dismissed. District Attorney Phelps, 
in commenting on the custom of discharging grand 
juries with the thanks of the court, said that, in 
this particular instance, special commendation was 
due, for this grand jury had transacted, in an able 
manner, the largest amount of business ever per- 
formed by any grand inquest in the history of 
criminal courts. Judge Sutherland was of the same 
opinion and said, that he had determined, even 
without the motion of the district attorney, to pay 
the grand jury more than the usual compliments. 


—_———_.—_—____ 


NOTES OF CASES. 


HE case of Burke v. Child, to which we referred 
briefly last week, was decided in the United States 
Supreme Court, and involves the validity of the claims 
of lobbyists. The facts of this interesting case are as 
follows: Nicholas P. Trist had a claim against the 
United States for his services touching the treaty of 
Guadeloupe Hidalgo. After a delay of nearly twenty 
years he concluded to submit it to congress and ask 
its payment. He made an agreement with Linus 
Child that Child should take charge of the claim 
and prosecute itas his agent and attorney. Asa 
compensation for the services of Child, it was agreed 
that he should receive twenty-five per cent of what- 
ever sum congress might allow in payment of the 
claim. If nothing was allowed, he was to receive 
nothing. His compensation depended wholly upon 
the contingency of success. Child prepared a petition 
and presented the claim to congress. Before final 
action was taken upon it by that body Child died. 
The appellee, his son and personal representative, 
who was his partner when the agreement between 
him and Trist was entered into and down to 
the time of his death, continued the prosecution of 
the claim. This claim was held to be void. The 
following cases were referred to as sustaining the 
position of the court. Clippinger v. Lebaugh, 5 
Watts & S. 315; Harris v. Roof’’s Executor, 10 Barb. 
489; Rose & Hawley v. Truaz, 21 id. 316; Marshall 
v. B. d O. R. R., 16 How. 98. Swayne, J., who 
delivered the opinion, also referred to the following 
cases where agreements were held void: An agree- 
ment to pay for supporting for election a candidate 





for sheriff (3 Hals. 54); to pay for resigning a public 
position to make room for another (4 R. I. 395; 1H. 
Blackst. 822); to pay for not bidding at a sheriff’s 
sale of real property (3 Johnson’s Cases, 29); to pay 
for not bidding for articles to be sold by the govern- 
ment at auction (6 Johns. 194) ; to pay for not bidding 
for a contract to carry the mail on a specified route 
(5 Hals. 87); to pay a person for his aid and 
influence in procuring an office, and for not being 
a candidate himself (4 Comst. 449); to pay for 
procuring a contract from the government (2 Wall. 
45); to pay for procuring signatures to a petition to 
the governor for a pardon (7 Watts, 152); to sell 
land to a particular person when the surrogate’s 
order to sell should have been obtained (8 Cowan, 
299) ; to pay for suppressing evidence and compound- 
ing a felony (2 Wilson, 347); toconvey and assign a 
part of what should come from an ancestor by 
descent, devise, or distribution (7 Mass. 112); to pay 
for promoting a marriage (4 Bro. P. C. 144; 1 Chy. 
Rep. 47); to influence the disposition of property by 
will in a particular way (1 Vesey, Sr., 276). See 
also Addison on Contracts, 91; 1 Story’s Eq. Ch. 7; 
Collins v. Blantern, 1 Smith’s Leading Cases, 676, 
American note. 


In State ex rel. Newell v. Purdy, 14 Am. Law Reg. 
N. 8. 90, the Supreme Court of Wisconsin held that 
a promise by a candidate to the voters at large to 
perform the duties of the office for less than the 
salary fixed by law is within the spirit of the laws 
against bribery, and all votes obtained by means 
thereof will be rejected by the courts. It appeared 
that, previous to an election for county judge, the 
relator issued a communication, which he caused to 
be extensively circulated, addressed to the voters 
and tax payers of the county. The salary of county 
judge was $1,000, but the relator, in his communi- 
cation, announced himself as a candidate, and prom- 
ised if elected to perform all the duties of the office 
for $700, which sum he asserted was all the office 
was worth. Defendant, who was a candidate, 
received less votes than the relator, but claimed and 
obtained possession of the office, to the exclusion of 
the relator. This was an action in the nature of a 
quo warranto to oust defendant and place the relator 
in the office. In vain did the attorney-general urge 
that the proposition made by the relator to the voters 
of the county was merely a protest against high 
salaries, and a movement in the direction of reform 
and economy in public expenditures. The court 
referred to a large number of authorities, ancient 
and modern, and decided that if the defendant 
could show that a number of electors, exceeding the 
majority of the relator, were influenced to vote for 
the relator by reason of his offers or propositions, 
the votes so obtained should be rejected, and defend- 
ant be adjudged entitled to the office. 
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LAWYERS AND OTHER MEN. 


A DISTINGUISHED lawyer of this State once said 

to us that he thought there was the same differ- 
ence between lawyers and other men, in an intellectual 
view, that there was between the tiger and the zebra, 
in a physical sense; both these wild animals were 
striped, but that was their only point in common; 
the one had claws and was aggressive, the other had 
hoofs and was timid; the one was remarkable for 
his spring and his grip, the other only for his agility 
in getting away. There is no doubt that our intel- 
lectual training and pursuits give us an advantage 
in affairs over other men. That very sensible and 
witty writer, Oliver Wendell Holmes, himself a 
distinguished physician, in a review of the compara- 
tive merits and capacities of the members of the 
three learned professions, stated his opinion that 
the lawyers were the ‘‘ cleverest ” class of men in the 
world — using the word ‘‘clever,”’ of course, in the 
English sense, which is equivalent to the Yankee 
‘‘smart.” It is no particular credit to our profes- 
sion if this is true, because, by nature, lawyers can- 
not claim any superiority over other members of the 
human race; every thing is due to our training and 
pursuits. That other very distinguished and excel- 
lent author, Sir Arthur Helps, in whose recent death 
literature and civic affairs have sustained a serious 
loss, paid our profession a great and standing com- 
pliment in his works. We have had something to 
say of Mr. Helps as a historian, and of his praise of 
the early Spanish settlers in this country, on account 
of their ostracism of lawyers (9 A. L. J., p. 19), but 
Mr. Helps as a historian is one thing, and Mr. Helps 
as an essayist is quite another. This compliment of 
which we speak was not exactly an avowed one, but 
rather an implied one. It consisted in representing 
the most original, witty, persuasive, and interesting 
character among the supporters of the dialogue in 
his ‘‘ Friends in Council,” Sir John Ellesmere, as a 
lawyer. His characterization of Sir John is the 
best we have ever read of an ideal lawyer. He is 
indomitable in argument ; like a cat he always falls on 
his legs; and he has the common sense for which we 
think we may, without vanity, say our profession is 
remarkable. We recommend all lawyers to read 
Sir Arthur’s posthumous book, ‘‘ Social Pressure,” in 
which the imaginary Sir John shines with great 
brilliance. We can thus ‘‘see ourselves as others see 
us.” 

Those who have not read these wise and charm- 
ing books, must be informed that they consist of an 
account of the sayings of an imaginary circle of 
friends, on a variety of social, religious, political, 
literary, and esthetic topics, each character reading 
now and then a short essay, and the others criti- 
cising and commenting on it. One of the best isan 
essay in which Sir John undertook, in a dozen sen- 
tences, to say all that needs to be said on the sub- 





ject of ‘‘ Hospitality,” and as we think, succeeded. 
We speak of this because it leads up to another of 
his essays, entitled ‘‘On the Art of Leaving Off,” 
from which we think lawyers may derive some 
valuable hints. In the remarks called out by this 
essay is the following: 

‘* Sir Arthur.— Touching the great question of 
Leaving Off, might one not say, Ellesmere, that 
some of the eminent men in your profession would 
do well to leave off, occasionally, a little earlier 
than they do ? 

Ellesmere.— No, no. If you jurymen were wiser, 
or at least sharper than you are, advocates might be 
more succinct and reticent; but not otherwise.” 

Now may be Sir John is right about jurymen, 
although we think there is some doubt of it, but if 
he is, we hope and pray that the counsel in the ever- 
lasting scandal case in Brooklyn will not get hold of 
this book, and become confirmed by Sir John’s 
opinion in their own long-winded proclivities. We 
are inclined to believe, as a rule, that lawyers’ ad- 
dresses are much too long. We often wonder at 
the patience of judges, who sit listening for hours 
to the enunciation of principles which they are per- 
fectly familiar with, before counsel get at the meat 
of the case. We know of only one parallel, and 
that is the patience of the Judge of all the earth, in 
listening to the interesting information which our 
average clergymen afford Him in their public Sun- 
day prayers. It is really surprising how little time 
it takes to argue a case if counsel are in a hurry 
to take the train, and how much more effectively 
they generally do it than when they have plenty of 
time. These remarks are mainly applicable to argu- 
ments addressed to judges. In respect to arguments 
before juries, greater latitude is allowable, but even 
here we often suspect that counsel have not acquired 
the Art of Leaving Off. Lawyers are apt to believe 
that the average juryman requires to have an idea 
hammered into his brain by repeated concussion, 
and so indulge largely in what Falstaff called 
‘*damnable iteration.” Now if a hand-organ comes 
before the dwelling of one of the same jurors, and 
plays a sweet air once or twice, the juryman will 
very likely give the itinerant a modest coin by way 
of recompense for the pleasure bestowed ; but if the 
organist is too persistent, and repeats the tune a 
dozen times, the hearer becomes weary and dis- 
gusted, refuses the extended and up-turned hat, and 
perhaps sets the dog on the musician. So we think 
there is such a thing as overdoing this matter of 
enlightening the average juryman and raising a dis- 
gust and prejudice in his mind. Sir John Ellesmere 
is made to say: ‘‘Now, as regards speeches in 
parliament, I have generally found that even very 
able speeches contain no more than three or four 
arguments. Take away the padding, and there 
remain about four telling sentences to answer.” 
Something of this is true of forensic arguments. In 
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short the Art of Leaving Off needs to be studied by 
our profession. We think, too, that the same re- 
marks may be applicable, although to a smaller ex- 
tent, to the charges of judges. We have a great 
reverence for the judges, but that does not prevent 
us from saying that some of their balancing charges 
remind us of Bunsby’s oracular opinion as to the 
loss of the ship Son and Heir: ‘‘ DoI believe that 
this here Son and Heir has gone down, my lads? 
Mayhap. Do I say so? Which? If a skipper 
stands out by Sen’ George’s channel, making for the 
Downs, what’s right ahead of him? The Good- 
wins. He isn’t forced to run upon the Goodwins, 

but he may. The bearings of this observation lays 
in the application of it. That a’n’t no part of my 

duty. Awast then, keep a bright lookout for’ard, 

and good luck to you!” 

Another point in which lawyers may be subjected 
to a comparison with other men is adverted to by 
Sir Arthur Helps as follows: ‘‘We cannot say, 
that, without making some great and remarkable 
exceptions, lawyers have shown themselves to be 
able statesmen. In the case of these exceptions I 
think it may almost always be said that there was 
more in the man of the statesman than of the law- 
yer.” We are well aware that this writer has the 
powerful authority of Edmund Burke on his side, 
but even in respect to that great man we have 
always felt that he would have been a more efficient 
and practical statesman if he had been more of a 
lawyer. (He, too, needed to study the Art of 
Leaving Off.) We know that our author speaks the 
common sentiment in the remarks quoted above, 
but we think the idea is ill-founded. It is true to 
this extent, and no more; some great and brilliant 
lawyers have failed to realize the expectations of 
their friends and the public, when transferred from 
the halls of justice to the senate. Erskine is a re- 
markable example. But we take issue with the 
idea that legal training and experience do not fit a 
man for a statesman. We think, on the contrary, 
that they are the best school in the world for states- 
men. It would be singular if this were not so. Of 
course, so far as the cultivation of the power of 
debating is concerned, there is nothing comparable 
with the forum. But in addition to this, where 
else can a man so well learn human nature and the 
principles of justice? Now these three things are 
the great requisites of the useful statesman; the 
knowledge of right and wrong, or what he ought to 
do; the knowledge of human nature, or what he 
has to deal with; and the power of debating, or 
the capacity of influencing other minds. When 
lawyers have failed as statesmen it has generally 
been because they were not kept at it long enough. 
Statesmanship is a craft, and must be learned by 
practice and experience. Now the zebras must 
have something to say against the tigers — some 
point of imaginary superiority, and so they say we 





can’t be statesmen. It is worthy of remark, how- 
ever, that when they want statesmen they select 
us in three cases out of four. The annals of America 
show that her greatest statesmen have generally been 
lawyers; the Jeffersons, Hamiltons, Clintons, Clays, 
Websters, Sewards and Sumners of our land, are 
not exceptions; they are the rule. This is true to a 
far less extent in England. There the greatest 
statesmen generally have not been lawyers, Chat- 
ham, Burke, Fox. Pitt was trained for the bar, 
but did not follow our profession for any length of 
time. On the other hand Canning, Brougham and 
Romilly were lawyers. But even in England, it is 
worthy of remark, they cannot construct a durable 
cabinet without a strong infusion of lawyers. The 
reason of this difference between England and 
America is that in the former country there is a 
class who have wealth and leisure to devote them- 
selves to public life without the necessity of follow- 
ing a profession. We infer that although a man 
may be a statesman without being a lawyer, yet he 
is apt to be a better statesman for having been a 
lawyer. That which spoils a lawyer as a statesman, 
spoils any other man just as surely, and that is 
party. 

And now we shall stop, in order to show our 
readers that we understand the Art of Leaving Off. 


—_——_ ->—_———__ 


SOME LEGAL RIGHTS OF WOMEN. 
yo whether infants, wives, or widows, are 

a source of great trouble and perplexity to the 
legal profession. There is Judge McKean, of Utah, 
just fallen a victim to his excessive zeal to do the 
fair thing for the fractional Mrs. Young, who had 
sued the husband of herself and the other fifty-nine 
members of the marital unit, for adivorce. Woman 
‘*first brought sin into the world, and woe ” and a 
great part of the law, and she has kept it up ever 
since the first transgression; witness Helen of Troy, 
and Elizabeth of Brooklyn. Look at the last volume 
of the reports of our Court of Appeals, and see if we 
are not right. The two most novel and interesting 
decisions in the volume are about women; woman is 
the meritorious cause of action. And see how ten- 
derly the law treats the fair sex in these cases! 

The first case to which we refer is Loomis v. Ruck, 
p. 462. This was an action against a married 
woman on a promissory note made by her, charging 
her separate estate, and declaring that the considera- 
tion was for the benefit of her separate estate. In 
fact the note was not given for the benefit of her 
separate estate, nor in the course of any separate 
business carried on by her, and her signature had 
been obtained by duress, Held, that the note could 
not be enforced against her, even in the hands of a 
bona fide holder, such a note not being governed by 
the law merchant. The foregoing facts are stated 
in the syllabus. If there were nothing more in the 
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case than this statement would indicate, the decision 
would, indeed, be a very serious and embarrassing 
one, and would deter business men and banks from 
lending money on the faith of such security, except 
in those cases where the maker should personally be 
consulted and affirm the validity of the instrument, 
which, in many cases, would be impracticable. The 
court say: ‘‘The law merchant, which gives to the 
bona fide transferee of negotiable paper greater rights 
than those of the transferer, has no application to 
this class of obligations. They are not recognized 
at law, and we have been referred to no authority 
tending to sustain the position that an obligation of 
a married woman, obtained from her by fraud and 
duress, and against which she had a good defense 
when in the hands of the original holder, can be 
enforced in equity out of her separate estate, simply 
because it has passed into the hands of a bona fide 
transferee.” (We take the liberty to strike out the 
words ‘‘the transferee of,” occurring just after the 
words ‘‘ position that,” in the report, which make 
nonsense). The court continue: ‘‘ The rules applicable 
to negotiable commercial paper cannot govern this 
case.” This would seem a rather robust holding in 
view of the estoppel created by the admission in the 
note itself that the note was given for the benefit of 
the maker’s separate estate. But it seems that the 
plaintiff knew at the time he took the note that this 
statement was not true. The referee so found, and 
the court remark that fact, and say: ‘‘ There can, 
consequently, be no claim of an estoppel even were 
the doctrine of estoppel applicable in such a case.” 
And again: ‘‘It must be governed by the rules of 
equity, which, in case of equal equities and in the 
absence of sufficient grounds of estoppel, gives 
preference to the equity which is prior in point of 
time.” It thus appears that the plaintiff was not 
strictly a bona Jide holder. 

This case, then, must be construed by its peculiar 
circumstances, and not as laying down quite so 
broad a doctrine as the syllabus would indicate. 
We think the syllabus should contain, after the 
words, ‘‘this statement was not true,”—i. e., the 
statement in the note that it was given for the bene- 
fit of the maker’s separate estate, the further words, 
‘as the plaintiff knew when he took it.” - The de- 
cision was unanimous. 

The other case is Furman v. Van Sise, p. 435, 
which holds that a mother, after the death of the 
father, is entitled to the custody, control, and ser- 
vices of her minor children during their minority. 
This was an action of seduction. The child was 


seduced while in the employment of another, under 
an agreement made by the mother, by which the 
daughter received pay for her services and applied 
it to her own use. After the seduction, the daugh- 
ter returned tothe mother, who took care of her 
during her confinement and paid the expenses. It 
was held that the action would lie, because the re- 








lation of master and servant constructively existed, 
the mother having the right of re-calling the daughter 
into her service at any moment. This question has 
been much mooted in this country and in England, 
but has never reached the court of last resort in this 
State until now. The student will find the best re- 
view of the authorities, pro and con., in the opinion 
of Miller, J., in Gray v. Durland, 50 Barb. 100, and 
in the dissenting opinion of Hogeboom, J., in the 
same case, at page 211. The common-law doctrine 
seems to have been that the mother was not bound 
to support the infant child, after the death of the 
father, and, consequently, was not entitled to the 
custody and earnings of the child. This doctrine, 
however, did not prevent the mother from maintain- 
ing the action of seduction, when the child lived 
with the mother. There need be no relationship 
to sustain that action. It may be maintained by a 
stranger to the blood, provided the conventional 
relation of master and servant exists. We say the 
common law imposed no duty on the mother to sup- 
port the child after the death of the father. We 
say so with some hesitation, for the prevailing 
opinion in this case seems to take the contrary view. 
The fact is, probably, that it is pretty difficult to say 
what the common law really is, because there are so 
few decisions on the point. As Judge Grover ob- 
serves: ‘‘Tothe credit of mothers it may be re- 
marked that little will be found in the books in 
relation to enforcing the duty of taking care of 
their infant children after the death of the father, 
owing, doubtless, to the fact that the strong maternal 
affection, provided by nature, has been adequate to 
secure the performance of this duty.”” We may well 
be excused for being mistaken, if we are wrong, 
when two such able jurists as Judge Bronson and 
Chancellor Walworth differed on the point. It does 
seem, however, that the implication of the legal 
duty of the mother to support the children, after 
the father’s death, merely from the fact that the 
father’s obligation to support them whether they 
have property of their own or not, was not at com- 
mon law extended to the mother, is not a very con- 
clusive argument in favor of the doctrine of this 
case. If this were the only ground, the mother’s 
right to maintain the action of seduction might de- 
pend on the condition of the child’s estate, for the 
mother could only derive her right to the child’s 
earnings from the correlative duty of support. We 
judge that the doctrine derives its real strength from 
the law of nature. We never could exactly under- 
stand why the child should be left to chance after 
the death of the father. Practically, the point 
has not been of much importance, for the 
mother, whom the common law regards as an 
inferior being to the father, and as merged 
in him, and of very little account in the 
affairs of the world, has generally done willingly 
what she may not have been legally compellable to 
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do. But we think the best statement of the reasons 
for the modern doctrine is found in the case of 
Simpson v. Buck, 5 Lans. 339, an action on account, 
where Miller, J., remarks: ‘‘The principle which 
gives to the surviving parent who takes care of, 
nurtures, and provides for the minor, a control 
over its actions and a right to the sérvices of the 
minor, is founded in good sense and sound judg- 
ment, and even if in conflict with the common-law 
rule and the decisions of the English courts, as well 
as the courts of some of the States, conforms to the 
spirit of the age and the progress of events, which, 
of late, have recognized more fully than at an earlier 
date the rights of the wife and the mother by 
legislative enactment.” 

There is a very able dissenting opinion by Allen, 
J., in which Folger, J., concurs, the gist of which 
is expressed as follows: ‘‘ The mother is not entitled 
to the service of her child except when such child is 
living with and supported by her; and that when 
the child is in the actual service of another the 
relation of mistress and servant does not exist 
between them. The law does not recognize that 
relation as constructively existing between a mother 
and a child, and the mother can only claim the 
benefit of the relation so long as it actually exists.” 

The prevailing opinion also sought to sustain the 
action upon the statute which makes both father 
and mother liable for the support of their indigent 
children. But it seems pretty clear, we think, that 
this statute gives the mother no right to the services 
of the child in return for such support. The 
statute was enacted merely to protect the public. 
In short, we think with Judge Cowen, that ‘‘one 
good reason is enough,” and is not aided by a 
doubtful or poor one. 

strictness 
BANKRUPTCY LAW. 


LANDLORD’sS LIEN ON Goops OF BANKRUPT TENANT 
FOR NON-PAYMENT OF RENT. 
* Morgan v. Campbell, assignee, the Supreme Court 
of the United States decided a question arising out 
of a contest between a landlord of demised premises 
and the assignee in bankruptcy of his tenants. It ap- 
peared that Morgan, the landlord, leased a storehouse 
in Chicago to Leibenstein and Speigel at a certain 
monthly rental, beginning June 18, 1872. The tenants 
were in arrears for several months, when on May 17, 
1873, the landlord issued his distress warrant, which 
was levied on the same day upon property of the lessees 
on the premises, and possession held by a custodian 
appointed for the purpose. Three days previous to 
this, a petition was filed in the District Court of the 
northern district of Illinois, by a creditor of the ten- 
ants to put them in bankruptcy, which proceeding 
finally resulted in the debtors being declared bank- 
rupts, and in the appointment of Campbell as assignee. 
The assignee took possession of the goods so taken on 
distress by the landlord, who brings his bill in chancery 
for relief, asserting that he has a valid and first lien by 
virtue of the statutes of Illinois. 





By the 7th section of the Illinois landlord and tenant 
act, it is made lawful for the landlord to seize for rent 
any personal property of his tenant that may be found 
in the county where such tenant shall reside, and in no 
case shall the property of any other person, although 
the same may be found on the premises, be liable to 
seizure for rent due from such tenant. Davis, J., who 
delivered the opinion of the court, said: “At common 
law, the landlord could distrain any goods found upon 
the premises at the time of the taking, but he had no 
lien until he had made his right active by actual seiz- 
ure. A statutory lien implies security upon the thing 
before the warrant to seize it is levied. It ties itself to 
the property from the time it attaches to it, and the 
levy and sale of the property are the only means of 
enforcing it. In other words, if the lien is given by 
statute, proceedings are not necessary to fix the status 
of property. But, in the absence of this statutory lien, 
it is necessary to take proceedings to acquire a lien on 
the property of the tenant for the benefit of the land- 
lord. This the landlord is enabled to do in a summary 
way to satisfy the rent which is due him, and in this 
he has an advantage as creditor over creditors at large 
of the tenant.’’ The court came to the conclusion that 
the Illinois act gave the landlord no lien upon the 
goods levied upon, at least, until the time of the dis- 
tress. The fourteenth section of the bankrupt act de- 
clares, that the assignment in bankruptcy shall relate 
back to the commencement of proceedings, and by 
operation of law vest the title of the estate of the bank- 
rupt in the assignee, notwithstanding the same is then 
attached on mesne process. The distress warrant must 
be deemed to be in the nature of a mesne process, and 
as the petition in bankruptcy was filed three days 
before the levy under the warrant, the right of the 
assignee was superior to that of the landlord. It was 
the object of this section of the bankrupt law to pre- 
vent the acquisition of any other liens than such as 
existed when the petition in bankruptcy was filed, and 
any proceeding by which this is attempted is within 
the condemnation of the law. 


——_~.___—__ 
UNITED STATES SUPREME COURT DECISIONS. 


HE following decisions were handed down in the 
United States Supreme Court, Monday, March 29, 
1875: 
BANKRUPTCY. 


1. Amount of debt: interest.—No. 212. Sloan v. 
Lewis, assignee, et al. Error to the Supreme Court of 
North Carolina. Mr. Chief Justice Waite delivered 
the opinion, holding that, in ascertaining the amount 
of the debt for which a man can be declared a bank- 
rupt at the instance of a creditor, interest is to be in- 
cluded. The finding of the bankrupt court that the 
party is a bankrupt is conclusive in suits brought by his 
assignee. Affirmed. 

2. Two years’ limitation: fraud.—No. 225. Bailey, 
assignee, etc., v. Weir et al. Appeal from the Circuit 
Court of the United States for the Southern District 
of Alabama. Mr. Justice Miller delivered the opin- 


ion, holding that in construing the limitation of two 
years in the bankrupt law to suits brought by or against 
an assignee, the period of two years does not begin to 
run in suits brought for relief on account of fraud 
until the fraud is discovered, if it were a case of con- 
cealed fraud, in which the plaintiff was guilty of no 
laches in finding it out. 


Reversed. 
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CARRIER 


Defective cars.—No. 217. The Ogdensburgh and Lake 
Champlain Railroad Company v. Platt & Bingham. 
Error to the Circuit Court of the United States for 
the District of Massachusetts. Mr. Justice Hunt de- 
livered the opinion, holding that a railroad company 
may contract for the carrying of freight on other roads 
connecting with the company’s road. In this case the 
evidences of continued usage in settling the price, and 
furnishing cars all the way through, with expression in 
the way bill to the same effect, were properly sub- 
mitted to the jury as evidence of such contract; that 
when the cars that are furnished to carry horses are 
defective, and are shown to the owner of the horses, 
who desires better but cannot get them, this does not 
relieve the company from responsibility for the defect- 
ive cars. Affirmed. 

DOWER. 

Conveyances of .— No. 216. Randall v. Krieger. Ap- 
peal from the Circuit Court of the United States for 
the District of Minnesota. Mr. Justice Swayne deliv- 
ered the opinion, holding that an act of the legislature 
which attempted to make valid conveyances of dower 
which were invalid before, is effectual as to rights of 
dower which had not become vested by the death of 
the husband before its passage. Affirmed. 

FORECLOSURE OF MORTGAGE. 

Effect of .— No. 224. Terrell vy. Allison. Appeal from 
the Circuit Court of the United States forthe Southern 
District of Mississippi. Mr. Justice Field delivered 
the opinion, holding that where, in a decree for fore- 
closure of a mortgage, the mortgagor does not make 
parties of subsequent purchasers in possession at the 
time of the suit, the latter cannot be dispossessed by a 
writ of assistance after sale under the foreclosure de- 
cree. Reversed. 

HIGHWAY. 

County bonds: taxes.— No. 208. Ritchie v. Franklin 
County et al. Appeal from the Circuit Court of the 
United States for the Eastern District of Missouri. 
Mr. Justice Davis delivered the opinion, holding that 
the act of the legislature of Missouri, authorizing the 
county to issue bonds in payment of turnpike roads, is 
valid. Also, a suit in chancery was brought by resi- 
dent tax payers to prevent the levy of taxes to pay 
these bonds, which was decided against them in the 
Supreme Court of Missouri; the judgment of that 
court is conclusive on this. Affirmed. 

INJUNCTION. 

Violation of.—No. 1. Original. State of Texas v. 
White & Chiles. Mr. Justice Miller delivered the opin- 
ion, holding that Chiles, the defendant, has violated 
the injunction of this court, which forbid him to set 
up aclaim to the seventy-six bonds in England, the 
title to which was litigated and decided by the original 
decree; that it is no excuse that he was claiming under 
another contract with the military board of Texas, 
which he held but did not set up in this suit. Fined 
$250 and costs. 

NEGOTIABLE PAPER. 

Lex loci: usury.— No. 207. Tilden v. Blair. Error 
to the Circuit Court of the United States for the South- 
ern District of New York. Mr. Justice Strong deliv- 
ered the opinion, holding that a draft drawn in IIli- 
nois, accepted in New York, for the accommodation 
of the drawer, and returned to him for negotiation, is 
to be governed as to its validity as regards usury laws 
by the law of Illinois, where it was sold for value to 





the plaintiff. It was anv Illinois contract, because 
there it was first delivered to a valid holder. Affirmed. 


PATENT. 


Re-issue: invention: novelty.—No. 221. The Union 
Collar Company v. Van Deusen et al. Error to the Cir- 
cuit Court of the United States for the Southern Dis- 
trict of New York. Mr. Justice Clifford delivered the 
opinion, holding that Evans’ re-issued patent for paper 
collar is invalid ; first, because the re-issue is for matter 
not found in the original patent or application for pat- 
ent; second, because Evans is not the inventor or dis- 
coverer of the material of which the collars are made, 
which is his claim for a patent; third, also, that 
Gray’s patent for lining collars without a break is void 
for want of novelty. Affirmed. 

PUBLIC LANDS. 

Saline lands.— No. 391. Morten et al. v. Greene et al. 
Error to the Supreme Court of Nebraska. Mr. Justice 
Davis delivered the opinion, holding that an ordinary 
entry of and patent issued for lands which were saline 
lands, confers no title, because such lands are specially 
reserved by statute from such sales. The fact that the 
lands were not noted on the sale book of the land office 
as salines, does not make the sale valid if the lands 
showed on their face that they were salines. Affirmed. 

SUFFRAGE. 

Right of women to vote.— No. 182. Minor v. Happer- 
sett. Error to the Supreme Court of Missouri. The 
plaintiff in error instituted an action against Happer- 
sett, who was the judge of an election, for denying her 
the right to vote. She based her right to vote upon 
the ground that as a citizen of the United States she 
had that right under the constitution. Mr. Chief Justice 
Waite delivered the opinion, holding, first, that women 
are and always have been citizens of the United States 
as well as men; second, the constitution of the United 
States does not attach the right of voting to the right 
of citizenship; third, nor does the constitution of any 
of the States make the right to vote co-extensive with 
citizenship; fourth, consequently, women are rot 
entitled to vote by virtue of the constitution of the 
United States, when the State laws do not give the 
right. Affirmed. 


RESTRAINT OF PUBLICATION OF LIBEL. 


HE English Court of Appeal in Chancery, in The 
Providential Life Assurance Company v. Knott, 31 
Law Times (N. S.), 866, considered the authority of the 
Court of Chancery to restrain the publication of a libel. 
The suit was instituted for an injunction to restrain 
the defendant from publishing or circulating a pam- 
phlet which he had written, entitled ‘*Solvent Life 
Offices and Others; or, What Becomes of Ten Millions 
a Year.”’ The pamphlet related to the condition of 
the plaintiff company among others, and represented 
that plaintiff company was managed with reckless ex- 
travagance, and was in a state of insolvency. The 
company alleged that these statements were all untrue, 
that it was in a prosperous condition, solvent, and was 
earning large profits; and that the continued publica- 
tion of the pamphlet, which defendant threatened, 
would be most injurious to the credit, and greatly 
damage the business and profits, of the company. 
Lord Cairns, in delivering the opinion, said: 
“Now, the comments and expressions contained in 
this pamphlet either amount to a libel on the company 
in their business, or they do not. If they do not, and 
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are therefore innocuous, I am at a loss to see on what 
principle the Court of Chancery is to interfere, either 
as a censor morum or as exercising some right of criti- 
cism, to restrain the expression of opinions which 
might be held justifiable in a court of common law. 
If, on the other hand, these comments amount to a 
libel, I have always understood it to be clearly settled 
that the Court of Chancery has no jurisdiction to re- 
strain the publication of a libel, because it is alibel. No 
doubt there are publications which will be restrained 
by this court, and in cases where there is such juris- 
diction they will not be restrained any the less because 
they happen to be libelous. Apart from the sugges- 
tion that this pamphlet is a libel, I do not observe in 
the bill any statement or foundation for the jurisdio- 
tion of the court to restrain the publication. I repeat, 
if the observations are not libelous they are lawful, 
and ought not to be restrained. If they are libelous, 
it is only on that ground that the Court of Chancery is 
asked to restrain them. It has been attempted to give 
color to the application by saying that these are libels 
which will injure property; that the business and 
good-will of the company are property; that the com- 
pany in its trade will be injured, and that, therefore, 
the interference of the court is asked for the protec- 
tion of property. But the same thing might be said 
of nine out of ten libels. In most of the cases in 
which actions are brought for libel things have been 
written of men or of corporations which have an effect 
upon their character and their trade or business, or 
upon their character as connected with trade or busi- 
ness; but no person can produce any case in which in 
those instances the Court of Chancery has interfered. 
But the matter does not merely rest upon there 
being no authority for the interference of the court. 
The books, I will not say are full o., but afford re- 
peatea instances of the refusal of the court to inter- 
fere. There are the cases of Gee v. Pritchard, 2 Swan. 
414, before Lord Eldon; The Emperor of Austria v. 
Day, 4 L. T. (N. 8.) 274, 404, before Lord Campbell; 
the dictum of Lord Langdale in Clark v. Freeman, 11 
Beay. 112; the observations of the late Vice-chancellor 
Wickens in Mulkern vy. Ward, and the opinions ex- 
pressed by Lord Cottenham in Fleming v. Newton, 1 
H. L. Cas. 363, showing that the Court of Chancery 
will not interfere to restrain publication of alibel. It 
is clear to my mind, on reading Lord Cottenham’s 
judgment, that he thought that that being a Scotch 
case, unless some niceties of Scotch law could be 
shown, it must be governed by the general principles 
of English law, and he intimates that the jurisdiction 
he was asked to exercise was inconsistent with trial of 
libel by juries and with the liberty of the press. The 
only shadow of authority on the other side is the case 
of Dixon v. Holden, 20 L. T. (N. S.) 357, before Malins, 
V.C., in 1869. I say nothing about the decision in 
that particular case, and I do not mean to say that it 
might not be maintained. The case of Routh v. Web- 
ster, 10 Beav. 561, #n which it professes to have mainly 
proceeded, appears, if | may say so, to have been rightly 
decided, as the plaintiff was there held entitled to 
restrain not any libel, but an improper and unauthor- 
ized use of his name. The opinion expressed by the 
vice-chancellor, however, went further. He says: 
‘In the decision I arrive at, I beg to be understood as 
laying down that this court has jurisdiction to prevent 
the publication of any letter, advertisement or other 
document, which, if permitted to go on, would have 
the effect of destroying the property of another per- 








son, whether that consists of tangible or intangible 
property, whether it consists of money or reputation.’ 
Now, in this opinion, the vice-chancellor conceived 
that he was fortified by authority. But the only au- 
thority adduced was that of Fleming v. Newton, which 
appears to show exactly the contrary. I am unable to 
accede to those general propositions, as stated by the 
vice-chancellor. They appear to be at variance with 
the settled practice and principles of this court, and, 
therefore, I cannot accept them as an authority for the 
present application.”’ 


—_—~._—_—— 


LIFE INSURANCE— PRELIMINARY PROOFS— 
SUICIDE. 


UNITED STATES SUPREME COURT. 


MouTvuAL Benerit LIFE INSURANCE COMPANY, PLAIN- 
TIFF IN ERROR, v. NEWTON. 
Every admission, u 


bp dy ml yg be ~~ is to be taken as 
an ee he fact which makes for his yo with the 
we alifications which limit, modify, or destroy its effect.— 
en, ———— the agent and officers of Ay 

Roa Ra ee 
policy of insurance e preliminary proofs present 
were sufficient as to the death of the in: but that th 
showed that the insured had committed suicide, the whole 
admission must be taken together; if sufficient to establish 
the death of the insured, it was also sufficient to show the 
manner of his death. 


The preliminary proo: insurance company, in 


roofs presented to 
pany ee with the er of i its A, 4% - 


re admissible as prima f 
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RROR to the Cireuit Court of the United States 

for the Eastern District of Missouri. 

Mr. Justice FrxLp delivered the opinion of the court. 

The policies upon which this action is brought stip- 
ulate for the payment of the insurance money within 
ninety days after due notice and proof of the death 
of the party insured, but they provide also that the 
policies shall be void if the insured shall die by his 
own hand. 

In answer to the action the company avers that the 
insured did thus die by his own hand, and that the 
policies thereupon ceased to be binding. 

The insured died at Los Angelos in California, in 
June, 1870, and proofs of his death were delivered by 
the father of the plaintiff to the agent of the com- 
pany in August following. These proofs showed that 
the deceased committed suicide. They consisted of 
several affidavits giving the time, place and circum- 
stances of his death, and the record of the finding 
of the jury upon the coronor’s inquest. The finding 
was that the deceased came to his death “ by a pis- 
tol shot fired by a pistol in his own hand through the 
heart.”’ 

On the trial the father of the plaintiff testified that 
he was the agent, in the matter of these policies, of his 
daughter, and that, acting in that capacity, he had de- 
livered the written proofs mentioned to the agent of 
the company at St. Louis and had demanded payment 
of him, and afterward also of the officers of the com- 
pany at the home office in Newark, New Jersey; that 
at neither place was any objection made either by the 
agent or the officers of the company to the form or full- 
ness of the proofs of the death of the insured; that the 
agent had said that they were sufficient as to form; but 
that at both places objection was made at the same 
time that the proofs disclosed a case of suicide, and on 
that account payment of the insurance was refused. 
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The court allowed the statement to the witness as to 
the sufficiency of the proofs of death of the insured to 
be received as conclusive of that fact, but by its charge 
to the jury in effect separated the admission of that 
fact from its accompanying language, that the proofs 
disclosed a case of suicide, and held that this latter 
statement was of an independent fact to be established 
by the company. In this particular we think the court 
erred. Every admission is to be taken as an entirety, 
of the fact which makes for the one side with the 
qualifications which limit, modify or destroy its effect 
on the other side. This is a settled principle which 
has passed by its universality into an axiom of the law. 
Here the admission related to the two particulars which 
the proofs established, the death of the insured and the 
manner of his death, both of which facts appear by the 
same documents. They showed the death of the in- 
sured only as they showed that he had committed sui- 
cide, and all that the officers of the company evidently 
intended by their declaration was that they were satis- 
fied with the proofs of the one fact because they estab- 
lished the other. The whole admission should, there- 
fore, have been taken together; if it was sufficient to 
establish the death of the insured, it was also sufficient 
to show that the death was occasioned in such a man- 
ner as to relieve the company from responsibility. 

But the court also erred in excluding from the jury 
the proofs presented of the death of the insured when 
offered by the company. When the plaintiff was per- 
mitted to show what the agent and officers of the com- 
pany admitted the proofs established, it was compe- 
tent for the company to produce the proofs thus re- 
ferred to and use them as better evidence of what they 
did establish. 

But independently of this position the proofs pre- 
sented were admissible as representations on the part 
of the party, for whose benefit the policies were taken, 
as to the death and the manner of the death of the 
insured. They were presented to the company in com- 
pliance with the condition of the policy requiring no- 
tice and proof of the death of the insured as preliminary 
to the payment of the insurance money. They were 
intended for the action of the company, and upon 
their truth the company had a right to rely. Unless 
corrected for mistake, the insured was bound by them. 
Good faith and fair dealing required that she should 
be held to representations deliberately made until it 
was shown that the representations were made under 
a misapprehension of the facts, or in ignorance of ma- 
terial matters subsequently ascertained. 

There are many cases which hold that where a mis- 
take has occurred in the preliminary proofs presented, 
and no corrected statement is furnished the insurers 
before trial, the insured will not be allowed on the trial 
to show that the facts were different from those stated. 
The case of Campbell vy. The Charter Oak Insurance Com- 
pany, decided by the Supreme Court uf Massachusetts 
(10 Allen, 213), and the case of Irwin v. The Excelsior 
Insurance Company, decided by the Superior Court 
of the city of New York (1 Bosw. 50), are both to 
this effect. It is not necessary, however, to main- 
tain any doctrine as strict as this in the present case; 
and possibly the rule there laid down is properly ap- 
plicable only where the insurers have been prejudiced 
in their defense by relying upon the statements con- 
tained in the proofs. Be that as it may, all that we 
now hold is that the preliminary proofs are admissible 
as prima facie evidence of the facts stated therein 
against the insured and on behalf of the company. No 





case has come under our observation, other than the 
present, where the preliminary proofs presented by 
the insured have been entirely excluded as evidence 
when offered by the insurers, the question being in all 
the cases whether these proofs estopped the insured 
from impeaching the correctness of their statements, 
or from qualifying them, or whether they were sub- 
ject to be explained and varied or contradicted on the 
trial. 

The case of Cluff v. The Mutual Benefit Insurance Co., 
in the Supreme Court of Massachusetts (99 Mass. 317), 
cited by the plaintiff, is far from sustaining his posi- 
tion. There the beneficiary had submitted in connec- 
tion with the preliminary proof certain slips cut from 
newspapers showing reports that the insured had died 
in known violation of law. On the trial upon the 
issue, whether the plaintiff had, ninety days previous 
to the commencement of the suit, furnished the com- 
pany sufficient proof of the death of the insured, the 
plaintiff put in evidence certain affidavits by which 
that proof had been made, but did not offer the slips; 
the latter were then offered by the company and were 
excluded, and the Supreme Court, in reviewing the 
case, held that the exclusion was not a valid ground of 
exception, unless it plainly appeared that the insurers 
were prejudiced thereby, and that they were not so 
prejudiced, because the fact of death was otherwise 
sufficiently shown. ‘‘When an apparent ground of 
defense,’’ said the court, “‘is disclosed by a separate 
and unnecessary narration of circumstances, and the 
proofs required by the policy are complete without 
that narration and disclosure, it cannot be said that 
the party has failed to comply with the conditions 
imposed upon his right to litigate his claim; and the 
effect of such disclosure to defeat the action must 
depend upon the degree to which the plaintiff is bound 
by the statement. If not sworn to by the plaintiff, 
nor treated by him in such manner that he is concluded 
by his couduct, the whole question will be open to ex- 
planation and proof upon the main issue, subject to 
the usual rules of evidence.”’ . 

In the present case, the proofs presented were sworn 
to; they consisted, as already stated, of affidavits and 
the record of the finding of a jury underoath. Here the 
narration of the manner of the death of the deceased 
was so interwoven with the statement of his death 
that the two things were inseparable. The fact that 
the proofs were presented by the father of the plaintiff 
and not by the plaintiff herself cannot change their 
character. They were the only proofs presented, and 
without them there was no attempted compliance with 
the condition of the policies. He was the agent of the 
plaintiff with respect to the policies, intrusted by her 
with the presentation of the preliminary proofs. Pre- 
sented in her name and by her agent in the matter, 
and constituting the essential preliminary to her 
action, they must stand as her acts, and the repre- 
sentations made therein must be taken as true until 
at least some mistake is shown to have occurred in 
them. As already said, no suggestion is made that 
these proofs do not truly state the manner of the death 
of the insured. It is sought, however, to avoid their 
effect in favor of the company by taking a part of the 
statement of its officers as to what the proofs showed 
and rejecting the balance, and then excluding the 
proofs themselves. This position cannot be sustained 
without manifest injustice to the company. The 
judgment must, therefore, be reversed, and a new trial 
ordered. 
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COMMISSION OF APPEALS ABSTRACT. 


AGENCY. 

Purchase of goods.—This action was brought to re- 
cover the amount of a bill of lumber. It appeared 
that prior to the transaction, one T. C. M. had purchased 
lumber of plaintiffs, which he had not paid for. He 
then represented to plaintiffs that he was authorized 
by defendant to purchase lumber for him, to be used 
in repairing certain buildings belonging to defendant 
and leased to said T. C. M. Defendant had authorized 
his son C. 8S. M. to purchase lumber to repair the build- 
ings, and the first bill of lumber was got by T. C. 
through the direction of the son, of which fact defend- 
ant had no Knowledge. Defendant paid this bill after 
his son had corrected it by striking out some small 
items of lumber, which T. C. had got for his own use. 
T. C. subsequently paid the amount of those items to 
plaintiffs, and he thereafter procured for his own use, 
but on defendant’s account, the bill in question. Held, 
that as T. C. never was authorized to purchase on de- 
fendant’s account, and as defendant had not knowingly 
ratified any such purchase, he was not liable. Conklin 
et al. v. Mitchell. Opinion by Reynolds, C. 

CARRIER. 

Ship-owners: jurisdiction: maritime contract.—This 
action was brought to recover for loss and damage to 
cattle and horses belonging to plaintiff, sustained in 
consequence of the alleged negligence of defendant’s 
servants. It appeared that plaintiffemployed one C., 
who owned a scow, to transport on his scow some cattle 
and horses across the St. Lawrence river. C. employed 
defendant’s tug-boat to tow the scow, with plaintiff's 
knowledge and assent, he agreeing to pay a portion of 
the contract price. The scow, by unskillful manage- 
ment of the tug, was drawn under water and some of 
the cattle lost. Held, that plaintiff could maintain an 
action to recover his damages, and that the Supreme 
Court of this State had jurisdiction of such action. 

The Act of Congress of 1851, ‘‘ to limit the liability of 
ship-owners,”’ etc. (9 U. S. Stat. at Large, 635), does 
not limit, restrict or qualify the jurisdiction of actions 
to enforce common-law remedies for breaches of mari- 
time contracts or for maritime torts, saved to the State 
courts by the judiciary act of 1789 (1 U. S. Stat. at, 
Large, 76, §9), unless appropriate proceedings are taken 
under said act of 1851, by a party interested to avail 
himself of the benefit thereof, and in such an action the 
provisions of said act can only be interposed to limit 
the plaintiff's recovery to the modified liability pre- 
scribed therein ($83, 4). Baird v. Daly. Opinions by 
Lott, Ch. C., and Dwight, C. 

COMPANY. 

Dissolution: specific performance.—This action was 
brought against defendant, as president of the Mer- 
chants’ Union Express Co., for the specific performance 
of a contract to take a lease of certain premises belong- 
ing to plaintiffs. Defendant’s company agreed ver- 
bally with plaintiffs that if the latter would make 
certain repairs, and take up leases under which 
tenants were occupying a portion of the premises, 
the company would take a lease of the whole premises 
for five years. The plaintiffs made the repairs and 
bought out the tenants in possession, and the premises 
were ready for occupation by the company at the time 
fixed. Duplicate leases were prepared, and after nego- 
tiations as to certain alterations, and the company 
declined to take the lease. After this action was com- 
menced, but before the trial, defendant’s company dis- 





continued business, and became consolidated with the 
American Merchants’ Union Express Co., and its prop- 
erty was in the hands ofareceiver. The case was tried 
before a referee, who found, that the officers of the 
company had no power to perform specifically, and he 
held that specific performance could not be awarded, 
but allowed plaintiffs damages. Held error, that assum- 
ing that a specific performance would have been proper 
if the company had been in a condition to perform, yet 
the case was not one where damages could be awarded 
in lieu thereof. Stancliff et al. v Ross, Pres’t, etc. 
Opinion by Reynolds, C. 
MORTGAGE. 

Judgment : statute of frauds: new trial.—This was an 
action brought by plaintiff as judgment creditor of de- 
fendant H., to remove the incumbrance of a mortgage 
on the lands of H.,which was executed by him to defend- 
ant MclI., and recorded before the entry of plaintiff's 
judgment, but subsequent to the creation of the debts 
on which it was founded. Plaintiff alleged that the 
mortgage was without consideration and fraudulent as 
to H.’s creditors. The case was tried before a referee, 
who found that the mortgage was executed in pursu- 
ance of an agreement by which MclI. was to convey his 
interest in certain leases of Pennsylvania oil lands, 
and to secure the purchase price of such interest, but 
that the writing executed by MclI. was insufficient to 
convey such interest, and the agreement to con- 
vey was void under the statute of frauds, and that, 
therefore, the mortgage was without consideration, 
and plaintiff was entitled to the relief asked. 

The judgment entered upon the report of the referee 
was reversed by the general term, and a judgment given 
for the defendant. Held, that the general term prop- 
erly reversed the judgment entered upon the report of 
a referee, but a new trial should have been granted, as 
it could not properly be said that there was no possible 
state of facts upon which the plaintiff's action could be 
sustained. Stowell v. Hazlett etal. Opinion by Rey- 


nolds, C. 
—_>——_____ 
ACTION IN THE UNITED STATES COURTS ON 
A JUDGMENT OBTAINED IN A STATE 
COURT — APPEARANCE. 


HE case of Hill v. Mendenhall, decided in the United 
States Supreme Court, was an action brought in 
the Circuit Court of the United States for the Eastern 
District of North Carolina, upon a judgment in one of 
the courts of record in the State of Minnesota. It 
appeared from the record that the defendant in the 
original suit was a resident of North Carolina, and ser- 
vice of summons was made by publication. Defendant 
afterward voluntarily appeared by attorney, and sub- 
mitted himself to the jurisdiction of the court. Waite, 
Ch. J., who delivered the opinion, said: 

“Tt is true the record does show that defendant was 
not served with process, but it also shows his voluntary 
appearance by an attorney. If this appearance was 
authorized, it is as effective for the purposes of juris- 
diction as an actual service of summons. When an 
attorney of a court of record appears in an action for 
one of the parties, his authority, in the absence of any 
proof to the contrary, will be presumed. A record 
which shows such an appearance will bind the party 
until it is proven that the attorney acted without 
authority. 

“Since the cases of Thompson v. Whitman, 18 Wall. 
457, and Knowles v. Gas Co, 19 id. 58, it may be con- 
sidered as settled in this court, that when a judgment 
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rendered in one State is sued upon in another, the 
defendant may contradict the record to the extent of 
showing that in point of fact the court rendering the 
judgment did not have jurisdiction of his person. If 
such showing is made the action must fail, because a 
judgment, obtained under such circumstances, has no 
effect outside of the State in which it was rendered. 

“But if it appears on the face of the record that the 
court did have jurisdiction, extrinsic evidence to con- 
tradict it isnot admissible under a plea of nul tiel record. 
The office of pleading is to inform the court and the 
parties of the facts in issue; the court that it may de- 
clare the law, and the parties that they may know what 
to meet by their proof. Nul tiel record puts in issue 
only the fact of the existence of the record, and is met 
by the production of the record itself valid upon its 
face, or an exemplification duly authenticated under 
the act of congress. A defense requiring evidence to 
contradict the record must necessarily admit that the 
record exists as a matter of fact, and seek relief by 
avoiding its effect. It should therefore be formally 
pleaded in order that the facts upon which it is predi- 
cated may be admitted or put in issue. Under the 
common-law system of pleading this would be done by 
aspecial plea. The equivalent of such a plea is required 
under any system. The precise form in which the 
statement should be made will depend upon the prac- 
tice of the court in which it is to be used, but it must 
be made in some form. Defects appearing on the face 
of the record may be taken advantage of upon its pro- 
duction under a plea of nul tiel record, but those which 
require extrinsic evidence to make them apparent must 
be formally alleged before they can be proven. This 
we believe to be in accordance with the practice of all 
courts in which such defenses have been allowed, and 
it is certainly the logical deduction from the elemen- 
tary principles of pleading. Bimeler v. Dawson, 3 
Scam. 198; Harrod v. Barretto, 2 Hall, 302; Shwmway 
v. Stilman, 6 Wend. 447; Starbuck v. Murray, 5 id. 148; 
Price v. Hickox, 39 Vt. 292; Judkins v. Union Mutual 
Fire Ins. Co., 37 N. H. 482; Holt v. Alloway, 2 Blackf. 
108; Moulin v. Insurance Co., 4 Zab. 222; Gilman v. 
Lewis, id. 248; Aldrich v. Kinney, 4 Conn. 380. In 
Knowles v. Gas Co., the issue was directly made by 
an averment of jurisdiction in the complaint and a 
denial in the answer, and in Thomp v. Whit by 
plea and replication. 

“It follows that, upon the pleadings in this case, 
judgment should have been given for the plaintiff after 
proof of the record, showing, as it did, jurisdiction of 
the defendant by reason of his appearance by attor- 
ney.”’ 





—_—___—_—_. 
RECENT AMERICAN DECISIONS. 
ADJOINING OWNERS. 

Division wall: damages caused by fall of. — An ac- 
tion was brought to recover damages for injuries 
done to the plaintiff’s house by the careless and negli- 
gent manner in which the house of the defendant, next 
adjoining, was improved, and for the direct losses con- 
sequent upon such injuries, sustained by the plaintiff 
in his trade and business. The plaintiff’s house was 
injured by the partial falling in of the division wall be- 
tween the two houses; and this was caused by digging 
too near the wall for the purpose of deepening the cel- 
lar under the defendant’s house. No notice was given 
by the defendant of his intention to deepen the cellar, 
and evidence was offered to show that the excavation 
was done in a careless and negligent manner. Evidence 
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was also offered to show that the business of the plain- 
tiff, who kept an ice-cream saloon and made cakes and 
other articles in that line, was interrupted for several 
days. Held, that the plaintiff was entitled to recover 
sueh damages as would be sufficient to re-instate the 
wall, and the house in as good condition as they were 
prior to the injury, and to compensate him for the loss 
consequent upon the interruption of his business. 
Brown v. Werner, 40 Md. 15. 


CRIMINAL LAW. 

Evidence of one offense to prove another.— On the trial 
of a person charged with a crime, it is error to admit, 
for the purpose of showing that he was probably guilty 
of the offense charged, evidence of facts tending to 
show that he was guilty at another time of some other 
crime. Schaser v. State, Sup. Ct. Wis. 

Re-direet examination. — A witness for the State, on 
his direct examination, testified that ina conversation 
with him on a certain occasion, the accused said to 
him, “I suppose you are going to send me up on that 
buggy scrape.’’ On his cross-examination, the witness 
explained that the words ‘‘ buggy scrape” referred to 
a buggy which one L. had had the accused arrested for 
stealing a few days before; and that witness had been 
employed by L. to look it up, and had recovered it. 
On his re-direct examination, the witness was permit- 
ted, against objection, to testify ‘‘what he knew and 
what he did in regard to that buggy scrape,” and to 
detail facts having a strong tendency to show that the 
accused had stolen the buggy. Held, that this was 
new matter, not admissible within the rule for re-direct 
examination, and its admission was fatal error. Ib. 


HIGHWAY. 


Damages caused by defects.— Section 120, chapter 19, 
Revised Statutes, provides, that ‘‘ If any damage shall 
happen to any person, his team, carriage or other prop- 
erty, by reason of the inefficiency or want of repairs of 
any * * * road in any town in this State, the per- 
son sustaining such damages shall have a right to sue 
for and recover the same against such town.’”’ Held, 
that a married man may recover under this statute for 
loss of the services of his wife and expenses of her 
sickness, resulting from an accident caused by a de- 
fective highway. Hunt v. The Town of Winfield, Sup. 
Ct. Wis. 

JUSTICE OF THE PEACE. 

Perfecting judgment.— A justice of the peace must 
proceed within a reasonable time, and without unneces- 
sary delay, to tax the costs and perfect the judgment, 
or he will lose jurisdiction of the cause. In this case, 
the justice, on the receipt of the verdict, on the 7th of 
October, rendered judgment thereon for damages and 
costs, but without then determining the amount of 
such costs; and, about the 20th of the same month, he 
taxed the costs, and included the amount thereof in 
the judgment. Held, that the costs were not taxed 
within a reasonable time, and that the justice had 
previously lost jurisdiction. Kleinstewber v. Schu- 
macker, Sup. Ct. Wis. 

The taxation of the costs in such a case, and the 
entry of judgment therefor, being acts in excess of 
the justice’s jurisdiction, may be corrected by the 
Circuit Court on a common-law writ of certiorari. Ib. 

PROMISSORY NOTE. 


Mortgage as security: right of action on note.— The 
principal in a joint and several promissory note, after 
the same matured, executed and delivered to the payee 
therein, a mortgage of real estate to secure the payment 
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of a certain sum of money, the amount of the note 
being included and referred to as secured by note; the 
mortgage contained a covenant on the part of the 
mortgagor to pay the money on a day therein named, 
but no provision that the right of action on the note 
should be suspended. Held, that the acceptance of the 
mortgage, which was merely additional or collateral 
security, did not extinguish or suspend the remedy on 
the note, and the liability of the surety thereon was 
not discharged. Brengle v. Bushey, 40 Md. 141. 


WATER. 


Polluting stream.—In an action for damages for 
fouling a stream, held, the plaintiff was not only enti- 
tled to the use of the stream, but to the water in its 
natural state, and the defendant had no right to dis- 
color the same by throwing into it the refuse matter 
of his mill, dlthough such discoloration may not have 
been injurious to animal life. The question was not 
whether the acts of the defendant had rendered the 
water destructive to animal life, but whether the plain- 
tiff was entitled to the use of it in its natural state, 
and, if so, whether the defendant had interfered with 
that use. ‘‘Aqua currit et debet currere, ut currere sole- 


bat.”” Gladfelter v. Walker, 40 Md. 1. 
—__> ____. 
LIABILITY OF STOCKHOLDER IN BANKING 
CORPORATION. 


N Pollard v. Bailey, the United States Supreme 
Court considered the liability of the stockholders 
of a bank. Defendant is one »f the stockholders of a 
bank, and plaintiff is one of its creditors. By the 
charter of the bank, stockholders are ‘‘ bound, respect- 
ively, for all the debts of the bank in proportion to 
their stock holden therein.’’ The action was at law to 
recover the full amount of plaintiff’s debt, without 
regard to the other creditors or the ability of the other 
stockholders to respond to their obligations under the 
charter. Waite, Ch. J., who delivered the opinion, 
said: 

** Each stockholder is bound for the debts in propor- 
tion to his stock. His liability is not limited to the par 
value of his stock, neither is he bound absolutely for 
the payment of the full amount of that. He must 
pay a sum which shall bear the same proportion to the 
whole indebtedness that his stock bears to the whole 
capital, and is not required to pay more. For the pur- 
poses of this case, it is not necessary to decide what 
effect the insolvency of any of the stockholders would 
have upon the liability of such as are solvent. It is 
certain that no stockholder is liable for more than his 
proportion of the debts. This proportion can only be 
ascertained upon an account of the debts and stock, 
and a pro rata distribution of the indebtedness among 
the several stockholders. The proper action, therefore, 
to enforce the liability is one in which such an account 
can be stated and distribution made. Such an action 
calls specially for the exercise of the powers of a court 
of equity, which can bring before it all the necessary 
parties and adjust all their rights. Every stockholder, 
when called upon to perform his obligations, has the 
right to require that the extent thereof shall then be 
determined once for all, as well that which he is under 
to his associate stockholders as that to the creditors. 
Otherwise, he might be made to respond to the credit- 
ors under one rule and obtain his relief from the other 
stockholders under another. The provision, therefore, 





for a proportionate liability is equivalent to a provision 
for an appropriate form of equitable action to enforce 
it. The case is different from what it would be if the 
charter had provided, generally, that all stockholders 
should be individually liable for the payment of the 
debts. 

“The individual liability of stockholders in a corpo- 
ration for the payment of its debts is always a creature 
of statute. At common law it does not exist. The 
statute which creates it may also declare the purposes 
of its creation, and provide for the manner of its en- 
forcement. 

“After an examination of the several sections of 
this charter, it cannot fora moment be doubted that 
it was not only the intention to provide for a propor- 
tionate liability, but for a pro rata distribution of the 
fund arising therefrom among the different creditors, 
according to their several priorities. Every provision 
is entirely inconsistent with the idea that one creditor 
could, by an individual suit, appropriate to himself the 
entire benefit of the security and exclude all others. A 
common fund was created for the common benefit, to 
be collected and distributed by the receiver, who was 
made the common agent of all. There was no liability 
except for the deficiency. That was to be apportioned 
and collected for the common benefit. 

“Tt was not only to be apportioned and collected, 
but the mode of apportionment and the manner of 
collection were specially provided for. The liability 
and the remedy were created by the same statute. 
This being so, the remedy provided is exclusive of all 
others. A general liability created by statute without 
a remedy may be enforced by an appropriate common- 
law action. But where the provision for the liability 
is coupled with a provision for a special remedy, that 
remedy, and that alone, must be employed. It follows, 
as a necessary consequence from these premises, that 
the action of Bailey cannot be maintained, and that 
the demurrer to his declaration should have been sus- 


tained.”’ 
———-— - -—-——— 


EVIDENCE OF PARTNERSHIP — PROVINCE 
OF COURT AND JURY. 


N Pleasants v. Fant, the United States Supreme 
Court held that where the question before the jury 

is whether the defendant was a partner with one 
Keene so as to make him liable for the debts of the 
firm. Keene’s declarations to third persons are 
not admissible in favor of plaintiffs until they have 
established a prima facie case of partnership by 
other evidence. It was also held that the admission of 
defendant and the deposition of Keene to the effect 
that defendant had procured for Keene a loan of money 
to be used in the purchase of cotton, and that Keene 
had voluntarily promised to give defendant a part of 
the profits, if any were made, for his assistance in pro- 
curing the loan, when no sum or proportion of profits 
were named, does not raise a presumption of partner- 
ship. Such evidence is not sufficient to require the court 
to submit the question of partnership to a jury; and 
an instruction to find for defendant was held correct. 
Miller, J., who delivered the opinion, made the follow- 
ing observations on the relative powers of court and 
jury in such cases: ‘‘ As was said by this court in the 
case of the Improvement Company v. Munson, 14 Wall. 
448, recent decisions of high authority have established 
the rule that in every case, before the evidence is left 
to the jury, there is a preliminary question for the 
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judge, not whether there is literally no evidence, but 
whether there is any upon which a jury can properly 
proceed to find a verdict for the party producing it, 
upon whom the onus of proof is imposed. The Eng- 
lish cases there cited fully sustain the proposition (see 
Jewell v. Parr, 138 C. B. 916; Toomey v. L. & B. Railway 
Co., 3 C. B., N. S8., 150; Ryder v. Wombwell, Law Rep. 
4 Exch. 39), and the decisions of this court have gen- 
erally been to the same effect. In the case of Parks v. 
Ross, 11 How. 362, this court held that the practice of 
granting an instruction like the present had superseded 
the ancient practice of demurrer to evidence, and that 
it answered the same purpose and should be tested by 
the same rules; and in that case it said the question 
for the consideration of the court was whether the 
evidence submitted was sufficient to authorize the jury 
in finding the contract set up by plaintiff. And in 
Schuchardt v. Allens, 1 Wall. 359, this case is referred 
to as establishing the doctrine that if the evidence be 
not sufficient to warrant a recovery, it is the duty of 
the court to instruct the jury accordingly.”” * * * 
“In the discharge of this duty it is the province of 
the court either before or after the verdict, to decide 
whether the plaintiff has given evidence sufficient to 
support or justify a verdict in his favor. Not whether 
on all the evidence the preponderating weight is in his 
favor, that is the business of the jury, but conceding 
to all the evidence offered the greatest probative force 
which according to the law of evidence it is fairly en- 
titled to, is it sufficient to justify a verdict? If it does 
not, then it is the duty of the court after a verdict to 
set it aside and grant a new trial. Must the court go 
through the idle ceremony in such a case of submitting 
to the jury the testimony on which plaintiff relies, 
when it is clear to the judicial mind that if the jury 
should find a verdict in favor of plaintiff that verdict 
would be set aside and a new trial had? Such a propo- 
sition is absurd, and accordingly we hold the true 
principle to be, that if the court is satisfied that, con- 
ceding all the inferences which the jury could justifia- 
bly draw from the testimony, the evidence is insuffi- 
cient to warrant a verdict for the plaintiff, the court 
should say so to the jury. In such case the party can 
submit to a nonsuit and try his case again if he can 
strengthen it, except where the local law forbids a 
nonsuit at that stage of the trial, or if he has done his 
best he must abide the judgment of the court, subject 
to aright of review, whether he has made such a case 
as ought to be submitted to the jury; such a case as a 
jury might justifiably find for him a verdict.” 


oo —— 
BOOK NOTICES. 


The Baldwinaville Homicide. Verbatim Report of the Trial 


of Owen Lindsay for the Murder of Francis A. Colvin. 

By Tinsley & Morgan, Syracuse, N. Y. 
HIS volume of 268 pages, with double columns, con- 
tains the indictment of Owen Lindsay for the 
murder of Francis A. Colvin in the town of Van Buren, 
Onondaga county, N. Y.; the opening addresses of the 
counsel; the testimony in full; the closing addresses 
of counsel, and the charge to the jury, printed from 
the minutes of the official reporters, Messrs. Tinsley & 
Morgan. This case excited intense local interest, and 
is important as involving at least two great questions 
in the law of evidence. Lindsay was indicted jointly 
with one Bishop Vader; and, on the trial of Lindsay, 
a nol. pros. was entered as to Vader, and he was allowed 
to go on the stand as the principal witness against 





Lindsay. The admissibility and value of the evidence 
of accomplices are argued with considerable ability by 
the counsel. Another important element in the case 
was the identification of blood-stains as human blood. 
Professor Richardson, of Philadelphia, and Professor 
Towler, of Geneva, testified that certain blood-stains 
were human blood, and certain other stains were the 
blood of swine. The process of ascertaining this was 
described. The corpuscles of the blood of different 
species of animals being of different sizes and shapes, 
the corpuscles of human blood may be distinguished 
from those of the blood of swine by means of the mi- 
croscope. The conviction of Lindsay seems to have 
been secured mainly by the scientific identification of 
blood-stains as corroborating the testimony of an ac- 
complice. 

Aside from these questions, the report of the trial 
possesses no more than the ordinary interest attaching 
to the recital of the incidents and the description of 
the scenes of a brutal murder. 


the 


of Cases in the Supreme Court of Judicature o o 


State of Indiana. By James B. Black. Vol. 
Indianapolis Journal Company. 1875. 

In the present volume of Indiana reports, we notice 
the following cases of interest to the profession at 
large: Huston v. Schindler, page 38, holds that one 
whose name has been forged toa negotiable instrument 
may maintain an action against an indorsee to compel 
a surrender of the instrument or a release therefrom, 
and, in such action, the court may render a judgment 
releasing the person, whose name is forged, from all 
liability, and declare the instrument void as to him. 
In Bush v. Bush, page 70, it is held, that an appearance 
in an action by an attorney, even when unauthorized, 
is binding on the party until set aside. In Staley v. 
Jameson, page 159, the complaint charged that defend- 
ants, in consideration of a sum paid them as surgeons, 
undertook to care for and heal plaintiff’s broken arm, 
and that they negligently performed their work, so 
that the arm was rendered worthless. Held, that this 
was a complaint on contract, and the action was not 
barred by the statutory limitation of two years for 
injury to the person. Jeffersonville, etc., Railroad Co. 
v. Irvin, page 180, holds, that the mere delivery of a bill 
of lading transfers the title to the property. Griffin v. 
Kemp, page 172, holds, that a writing in the form, 
“Columbus, Ind., January 17, 1871. First National 
Bank of Columbus, Indiana, pay to A, or order, four- 
teen hundred and ten dollars and twenty-six cents, as 
per deposit on the above date,” signed B, is not a bill 
of exchange, but a check payable on demand. In 
Detrick v. McGlone, page 291, it was held that in an 
action by the payee against the maker of a promissory 
note given for a patent-right, where a want of consider- 
ation is pleaded in answer, the fact that the patented 
machine was tested and found worthless, and that the 
defendant offered to rescind the contract, will not de- 
feat the recovery, there being no fraud or warranty 
shown. Murphy v. Wilson, page 587, holds, that a jus- 
tice of the peace has power to attach and punish, as for 
contempt, jurors who, after being sent out to consult 
upon a verdict, escape and go away before returning a 
verdict. 

There are many other cases of considerable import- 
ance in the volume, and we have to renew the com- 
mendations previously expressed in regard to these 
reports. 
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COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, March 
30, 1875: Motion for re-argument denied, with $10 
costs— Atwell v. Brown; Albro v. Figuera. —— Or- 
dered, that motion stand over for party appellant to 
make a motion in court below for remittitur to be 
returned to this court—Turner v. Keller.— Judg- 
ment reversed and new trial granted, costs to abide 
event — Greene v. The Mayor, etc., of New York.— 
Appeal dismissed, with costs — Cook v. The New York 
Central Railroad Company.—— Order affirmed, with 
costs — Fowler v. Fowler. 


—_—_—_@-——_—____. 


CORRESPONDENCE. 


LIEN OF INNKEEPERS. 


CINCINNATI, O., March 25, 1875. 
Editor of the Albany Law Journal: 

DEAR Str—I am always interested in the matter 
found under the head of ‘‘Notes”’ in your valuable 
journal, as it contains invariably much useful and 
practical information to the legal practitioner, and can 
be relied upon for accuracy and soundness without 
scarcely a doubt. I am, however, impressed that in 
the case taken from the London Law Times, an extract 
from which you publish on page 195 of your current 
volume, the doctrine there stated with so much con- 
fidence as to its correctness, and held as the rule of 
decision in the case of Threlfall v. Borwick, is apt to 
mislead us, and I cannot but think that the doctrine is 
too broadly stated in that article. The decision in that 
case may have been correctly rendered upon the facts; 
but those given, if they be all, would just as well war- 
rant an exactly opposite view and holding, for, as I 
conceive the law to be, the essential fact necessary to a 
correct decision of the law on the point in question 
seems wholly wanting, viz., the character and relation 
of Butcher, the alleged guest, to the hotel. Now, if 
he were a guest, within the legal definition of that term, 
of course, the decision is strictly within the law; but, 
if he were a boarder, applying the same rules of defini- 
tion, then it must be allowed that the decision was 
wrong. The facts stated in the article referred to are 
entirely consistent with either definition, and what I 
complain of is, that we should be left in doubt as to 
the facts which were necessary to determine whether 
Butcher was a guest oraboarder. I submit that within 
the ruling of the case of The Berkshire Woolen Co. v. 
Proctor, 7 Cush. (Mass.) 417, if Butcher had been a 
““way-faring man and traveler,” that is, as to the place, 
i. e., town or city, where the hotel was located, the 
decision is correct; but, if he were an inhabitant of the 
place, then it wasclearly wrong. ‘‘ The length of time 
that a man is at an inn makes no difference, whether 
he stays a week or a month, or longer, so that always, 
though not strictly transiens, he retains his character 
as a traveler.”’ Story on Bail., §477. The facts are 
wanting to show whether Butcher was a traveler or 
one of the inhabitants of the place, and because of this 
absence of such facts, the remarks, or rather the case, 
as stated by the Law Times, is deprived of all interest 
or importance to the profession. Parsons says, that 
the question as to whether a person is a guest ora 
boarder is ‘‘ always one of mixed law and fact.”’ 2 Cont. 
(5th ed.) 152. He also intimates, that where a special 





contract is made between the parties, it is a cireum- 
stance which militates against the existence of the rela- 
tionship of landlord and guest, so as to hold the former 
liable as an innkeeper, though not conclusive. Ib. 
Very respectfully, 
: J. WM. JOHNSON. 
—_———_>—___—. 


NOTES. 


T a meeting of the bar, held in the court-room of 
the Court of Appeals, at the city of Albany, on the 
morning of March 25, 1875, George F. Comstock was 
called to the chair, and E. O. Perrin was appointed 
secretary, whereupon the following resolution, moved 
by David Dudley Field, and seconded by Effingham H. 
Nichols and B. K. Phelps, was unanimously adopted : 
Resolved, that as a mark of respect to the chief justice 
and associate justices of this court, and as an indication 
of the veneration at all times due to justice, the crier 
of this court be requested, from this time forth, to 
announce the entrance to the court-room of the chief 
justice and his associates; and that the members of 
the bar present rise and remain standing until the 
chief justice and his associates are seated.— The act 
under which the North Carolina constitutional con- 
vention is to be elected requires every delegate to bind 
himself by oath not to help incorporate in the new in- 
strument any clause impairing the operation of the 
thirteenth, fourteenth or fifteenth amendments to the 
federal constitution, or the reconstruction acts, nor 
any provision looking to payment for emancipated 
slaves, or in any way recognizing the rebel debt, or 
abridging the term of office of any of the present State 
officers. 

The New York Daily Register says: ‘‘ We are glad to 
learn that a work long needed is now actually in course 
of preparation. The board of aldermen unanimously 
confirmed Mayor Wickham’s nominations of Elliott F. 
Shepard and Francis L. Stetson, Esqs., as commission- 
ers to prepare a new municipal code, which shall com- 
prise the city ordinances and the State laws relating to 
this city. Mr. Shepard is chairman of the committee 
appointed by the bar association on the subject, and 
Mr. Stetson is secretary of the executive committee of 
the same association, so that we may rest assured that 
the management has devolved upon competent hands. 
The chaotic condition of the statutes relating to this 
city will demand great legal acumen and ability ina 
satisfactory arrangement of them, and we are confi- 
dent that the result will be awaited with interest by 
the profession.”"—— Mr. E. O. Perrin, the clerk of the 
Court of Appeals, has written a letter as to the con- 
struction of Rule 4, relating to the admission of attor- 
neys to the bar. He says this rule, requiring the filing 
of a certificate of clerkship, is for the purpose of fixing 
a time for the commencement of a clerkship. “If the 
student leaves the office in which his clerkship com- 
menced, and enters another or more than one other 
office, he merely continues the clerkship already com- 
menced, and a certificate from such other office is not 
required to be filed in this office. When the student 
presents himself for admission, he has to show that he 
has studied the required three years. This is done by 
producing a certified copy of the certificate filed in this 
office, showing the date of the commencement of his 
clerkship, and such other certificate (or certificates, if 
he has studied in more than one office) as is provided 
for in Rule 6.” 
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The Journal du Droit International Privé, for Janu- 
ary and February, has been received. It has leading 
articles on the rights of English societies (limited) and 
foreign societies in general in France; on the legal 
status of children of foreigners born in France, etc. 
It contains a résumé of French adjudications, reports 
of cases and abstracts of decisions in England, Austria, 
Chili, the United States, Italy, Portugal and Switzer- 
land; also a record of the principal legal events in 
different countries.——In London, on the 29th of 
March, a meeting was held in Hyde Park, under the 
auspices of the Tichborne Relief Committee, at which 
100,000 persons were present. Addresses were made 
by Dr. Kenealy and others, and resolutions were 
adopted, declaring the partiality of the judges at the 
trial of the claimant, the unscrupulous license of the 
prosecution, and the absolute miscarriage of justice 
— It appears that Dr. Kenealy is making a fortune 
out of his paper, The Englishman, the c.rculation hav- 
ing reached as high as 95,000 copies. 


The following is an extract from an opinion deliv- 
ered recently in the Supreme Court of North Carolina: 
“Tt is, however, proper that we should repeat here 
what we said in Watson v. Dodd, at this term, that 
unless we have clearly mistaken some important fact 
or overlooked some express or weighty authority, we 
must adhere to our decision. We consider every case 
with care, and decide nothing at a venture. And not- 
withstanding the adverse opinion of able, but anxious 
counsel, supported‘by the accommodating certificate of 
two amiable gentlemen, whose investigation was proba- 
bly superficial, that our decision is ‘ plainly erroneous,’ 
it must be taken as conclusive, unless error appears 
plainly to us. We have again carefully considered the 
case and we adhere to our previous decision.’’—— Chief 
Justice Agnew, of the Supreme Court of Pennsylvania, 
on the day before Good Friday, announced that * to- 
morrow being a legal holiday, the judges will sit, not 
as a court, but as judges, to hear any gentleman who 
had no conscientious scruples in arguing their cases on 
such a day.” The record of the day’s work would ap- 
pear on the minutes as of Saturday. 


Mr. J. D. Ward, of Chicago, has been appointed 
United States district attorney for the northern dis- 
trict of Dlinois. Mr. Ward is said to have ability, 
energy and eloquence.—— Mr. J. L. High, author of a 
work on Injunctions, has delivered an address before 
the Union College of Law of Chicago on the “ Outlines 
of the Law of Injunctions.”—— Mr. Alfred Hopkin- 
son, B. A., Fellow of University College, has been 
elected to the Vinerian Law Scholarship at Oxford. 
— Mr. William Watson, solicitor-general of Scotland, 
has received the degree of LL. D. from the Univer- 
sity of Edinburgh. 


The elaborate argument of J. Q. Ward, in Penn v. 
Young, a case in the Court of Appeals of Kentucky, 
is received. The point in the case is thus stated: ‘‘ We 
think that no case can be found where it has been held 
that the wife had a separate estate in money or per- 
sonal property simply because the husband, for rea- 
sons satisfactory to himself, failed to take, hold and 
use the property which came to him through her, or 
her earning, as he did hisown. And this is the sum 
and substance of this case. There is no contract, no 
agreement, nothing said or done by the husband which 
would indicate an intention on his part to surrender 
all control over the property, or his absolute right 





therein upon surviving his wife.” And this point 
seems to have been sustained by the court.— The 
death is announced of Sir Edward Smirke, whose 
name was formerly well known in legal circles. Sir 
Edward was born about 1794. After graduating at St. 
John’s College, Cambridge, he was called tothe bar at 
the Middle Temple in 1824, and, after obtaining con- 
siderable practice, became solicitor and attorney-gen- 
eral to the Prince of Wales, and vice warden of the 
stannaries of Devon and Cornwall. He was also a 
magistrate for Cornwall. Sir Edward was knighted 
in 1870. 

Mr. Levi Bishop, of Detroit, has been nominated as 
the “People’s candidate’’ for judge of the Wayne 
(Mich.) Cireuit Court. Mr. Bishop has been an occa- 
sional contributor to the LAw JOURNAL; he is a law- 
yer of ability, and a gentleman of some prominence 
in the field of letters. Some years ago he published a 
prose translation of Racine’s “ Suitors,” and, later, an 
original poem called Teuchsa Grondie. Mr. Bishop 
was solicited by a very large number of the leading 
business men of Detroit to allow his name to be used, 
and at last consented, saying, at the same time, that it 
would be a personal sacrifice for him to take the office. 
— In the United States Circuit Court Judge Blatch- 
ford announced that he had come to the conclusion 
that a notary public had no authority under the Re- 
vised Statutes of the United States, recently adopted, 
to take any affidavits to be used in the United States 
courts, except proofs of debt in bankruptcy and depo- 
sitions de bene esse. All other affidavits must be sworn 
to before a United States commissioner or a register in 
bankruptcy. The clerk of the court was instructed to 
receive no papers in which the above had not been 
complied with. 

The Central Law Journal of March 19th says, that 
**Charles C. Whittelsey, Esq., a prominent member of 
the St. Louis bar, died at his residence in this city last 
week, after a brief illness, at the age of 56. Mr. Whit- 
telsey was a native of Connecticut, but came to this 
city in 1841, where he soon established himself in a 
successful practice. He was for several years reporter 
of the decisions of the Supreme Court of this State, 
and discharged the duties of that office with skill and 
fidelity. He also wrote a treatise on the practice of the 
courts of record of Missouri, and compiled a book of 
forms applicable to this State, which, we believe, has 
gone through several editions. He was also one of the 
editors of the Western Jurist, though we believe he 
wrote little for that publication. Mr. Whittelsey was 
not merely a lawyer, but was a gentleman of extensive 
literary and scientific culture.” 

The Journal du Droit International Privé, in speaking 
of the ALBANY LAW JOURNAL, says, that “‘it is one of 
the most complete law journals published in the United 
States; it appears every week, and contains profound 
articles on questions of law, an analysis of the most 
interesting decisions in America and England, a résumé 
of the decisions of the Supreme Court of the United 
States, and of principal courts of the different States,” 
etc.—— The customs revenue case of the United States 
v. Hughes & Co., which has been noticed in this journal, 
has been published in pamphlet form, and contains a 
statement of the facts, the proceedings and the opin- 
ions of Judge Blatchford. It is of considerable value 
to the profession. 
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CURRENT TOPICS. 


[' appears that examinations for admission to the 

bar in England are scarcely more satisfactory 
and thorough than they are in this country. Ac- 
cording to the present regulations the Inns of Court 
provide for the examination, and the Law Times 
states that the examination papers require so small 
a knowledge of law that practically the examination 
affords no test of legal knowledge. The questions 
put on all the required branches of legal study are 
only sixty in number. Twelve of these are designed 
to test the proficiency of the applicant in common- 
law doctrines. Of this class of questions eight re- 
quire definitions of a contract, a bill of exchange 
and promissory note, a tort, a special indorsement 
and an indorsement in blank, murder, manslaughter, 
perjury and crime. Other questions are as follows: 
Illustrate the difference between an executory and 
executed, an express and implied contract? Is a 
contract obtained by fraud a valid one? Is a wife, 
servant, or son, who commits an offense, excused 
because the commission is ordered by husband, mas- 
ter, or parent? What steps are to be taken when 
a judge’s ruling, at nisi prius, is objectionable in 
point of law? Eminent Queen’s counsel superin- 
tend the examination, but the Law Times thinks 
this is open to the objection that they have no 
time to overlook it and are not specially qualified to 
conduct it, except by their readiness to do so. Our 
contemporary also remarks, that an amiable desire 
not to exclude men from the bar should not blind 
the benchers to the fact that, when an examination 
is set up as a test of the fitness of the aspirants, each 
examination isa trial not only for the applicants, but 
also for the profession to which they seek admis- 
sion, and to exact no knowledge and require no in- 
formation as a necessary preliminary to becoming a 
barrister, is a sure way of covering the legal profes- 
sion with contempt. 


A correspondent of the New York Herald has in- 
terviewed Mr. Elbert Herring of New York, who 
was born at Stratford, Conn., July 8, 1777, and is 
now in his ninety-eighth year. He studied law in 


New York with the ‘‘old oracle of law,” Judge 

Samuel Jones, and was admitted to the bar in De- 

cember, 1799, when the population of the city was 

scarcely fifty thousand. He was elected judge of 
Vor. 11.— No. 15. 





the Marine Court in 1805, and mm 1812 served as 
register, being the first register ever appointed in 
this State. Charles O’Conor studied law in his office, 
and James P. Allaine, the distinguished engineer, 
was his errand boy. At one time Mr. Herring was 
at the head of the Indian bureau at Washington and 
was intimate with Daniel Webster. He expressed 
the opinion that he was the oldest lawyer in the city 
and probably in the world. His career, though not 
remarkable in itself, is particularly noteworthy in 
connection with the varying phases of the profession 
during the last century. 


The United States Supreme Court has decided the 
case of Bailey v. The N.Y. 0. & H. R. R. Co., re- 
lating to the taxation of scrip dividends. The 
court decides the case against the company, holding 
that the interest certificates used by the Central 
road before its consolidation with the Hudson river 
road, payable at the pleasure of the company, are 
properly taxable under the act of 1868. This act 
provides that dividends declared by a railroad com- 
pany in scrip or money, due and payable to their 
stockholders as part of the earnings, profits, income 
or gains of the company carried to the account of 
any fund or used for construction, are proper objects 
of taxation. A dividen:i in scrip is subject to the 
tax whenever, and wherever, or to whatever person 
the same shall be payable. The scrip becomes 
operative and due within the meaning of the reve- 
nue act, when it is unconditionally declared, without 
containing any provision postponing its effect. This 
decision reverses that of Judge Wallace, who held 
that the scrip was not taxable. 


The relative rights of attorneys and clients have 
been considered in two cases in New York recently. 
In the case of Porter v. Townsend, in the Superior 
Court, it was held that an attorney whose client 
claims a fund in the attorney’s hands is not entitled 
to a jury trial as a matter of right, even when he 
sets up that the fund he retains belongs to him under 
an agreement. The client claimed that the attorney 
had received $31,963.81 and had only paid over $16,- 
680.22. The client admitted that the services 
were worth about $4,000, and made a motion at 
special term that the attorney pay over the balance. 
The attorney answered, that, by agreement, he was 
to have half the recovery and insisted on a jury trial. 
The court, however, sent the case to a referee who 
found against the attorney, and the court ordered 
him to pay over. On appeal to the general term 
Judge Monell delivered an elaborate opinion, hold- 
ing, that the legalizing of agreements for fees be- 
tween attorney and client has in no way altered 
the control of the court over attorneys, and that the 
court may, at its discretion, either proceed on 
motion, or leave the client to his action against the 
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attorney. A similar decision was made in the gen- 
eral term of the Court of Common Pleas in the case 
of Fincke v. Cornell. The attorney was ordered, on 
motion in the court below and after a reference, to 
pay over certain funds. The attorney appealed on 
the ground that a suit should have been brought, 
but the court holds, that summary proeeedings by 
motion are proper in such a case. 


The trial of the Guicowar of Baroda, India, for 
attempting to poison Col. Phayre, was unique in 
every respect. The court-room, though devoid of 
Oriental magnificence, had an air about it indicating 
that a prince was being tried by princes and the 
representatives of the sovereign. The accused was 
deeply impressed with the humiliation of his posi- 
tion; and he looked askance at the chair in which 
he was to sit, and with an apparent effort seated 
himself. One of the judges wore a pink silk robe 
and scarlet turban and sparkling jewels; another 
was clad in black velvet enriched with gold em- 
broidery; another was robed in white muslin, and 
another wore the clothes common to Europeans. 
The first business of the court was the reading of 
the commission of the judges in three languages, and 
the case was opened for the prosecution by Mr. 
Scoble. The defense was conducted by Sergeant 
Ballantine of England. The trial resulted in the 
disagreement of the commission. 


The Supreme Court Reporters’ bill has passed, 
and now only waits the Governor’s signature. The 
Senate Judiciary Committee some time since amended 
the bill so as to provide for a meeting of the judges 
to make the appointment in Albany, on the last 
Wednesday of May next, and as thus amended it 
passed the Senate. The Assembly Judiciary Com- 
mittee last week amended the bill by changing the 
date of meeting to the first Tuesday in June. On 
Wednesday a conference committee agreed upon 
the latter date, and in that form it was finally 
passed. The bill provides that the reporter shall 
be appointed by the judge designated to hold 
general terms, at ameeting to be held at the capitol, 
in Albany, on the first Tuesday of June; that he 
shall hold his office for five years; shall report not 
to exceed three volumes a year, of not less than 
seven hundred pages each, at a price not exceeding 
two dollars and fifty cents per volume. Copies of 
cases and points are to be furnished by the counsel 
for the use of the reporter, and copies of all opin- 
ions of the general terms are to be sent to him. It 
now only remains for the judges to appoint an 
energetic and competent reporter, for an ending of 
much of the confusion and contention that has for 
some time characterized reporting in this State. 
Backed by the judges, such a reporter can very soon 
put an end to any other series, either of the general 





or special term, and that is precisely what is needed 
and precisely why a reporter should be appointed 
by the court. But if, on the other hand, the ap- 
pointee lapse into the methods of the past offi- 
cial reporters of this court, private enterprise will 
again take the matter up, and there is even a possi- 
bility that those ambitious young men of the Bar 
Association Committee might realize their scheme. 
We have neglected to say that the Senate Judiciary 
Committee threw out the bill for incorporating the 
**Council of Law Reporting.” 


The troubles which frequently arise in regard to 
wills, receive fresh illustration in the case of Lord 
St. Leonard’s will, which cannot be found. It 
having been surmised that it was buried with him 
in his dressing gown, it is thought probable that he 
will be disinterred to ascertain the truth of the con- 
jecture. Singular vicissitudes attend wills. A will 
disposing of immense property was found in an old 
bedstead being taken to pieces; another will was 
found, eighteen years after the death of the testator, 
in a secret recess of a bureau, which had been sold 
at auction. It isaremarkable fact, as alay contempo- 
rary observes, that eminent lawyers make a muddle 
of their own testamentary affairs. The will of Lord 
Westbury gave rise to troublesome litigation; and 
in a case before the English Probate Court a will 
was declared null on account of defects in the at- 
testation clause which had been drawn up by a col- 
onial chief justice. The will of a relative of an 
eminent judge was found to be fatally defective, 
although two learned judges had been concerned in 
drawing it up. As a general rule the fewer the wills 
made, the better. The law will dispose of property 
in the great majority of instances more impartially 
and justly than the testator. 


The argument of Mr. David Dudley Field, before 
the Supreme Court of the United States last week, 
in the case of the United States v. Cruikshank, was 
very able and elaborate. This case, it will be re- 
membered, involves the constitutionality of the 
Enforcement Act. The defendants were convicted 
under that act for conspiracy to prevent negroes 
from voting. The question was whether the new 
amendments to the Constitution conferred the power 
upon Congress to enact the law. Mr. Field con- 
tended that the amendments did not authorize such 
legislation. The amendments, he said, are to be 
construed with the other parts of the Constitution, 
and there are many limitations upon the choice of 
means for attaining an end beyond those which are 
expressed. They are implied from the nature of 
the government, the history of the country and the 
traditions of the people. He contended that the 
natural interpretation of the language of the new 
amendments did not justify the present legislation; 
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and that if the natural interpretation did justify it, 
as the language is susceptible of a different one, the 
latter must be preferred as that alone in which it is 
understood by the people. It might seem that the 
Fifteenth Amendment declared the right of citizens 
of the United States to vote; but that is an error. 
No right is guaranteed or asserted; discrimination 
only is prohibited. State inaction is no cause for 
Federal action. If, in consequence of the prohibi- 
tion upon the States, Congress can exercise plenary 
power over the subject, it can do the very things 
which the States are prohibited from doing. Con- 
gress can do nothing beyond providing judicial 
remedies in Federal courts for parties aggrieved. 
It cannot frame a code of privileges and immunities, 
defining the methods of enjoyment and providing 
penalties for their violation. Mr. Field’s argument 
was a masterly exposition of constitutional law. 


In Jeffries v. The Economical Mutual Life Insur- 
ance Company, decided this week in the United 
States Supreme Court, the doctrine of immaterial 
warranties in life insurance was sustained. Mr. Justice 
Hunt delivered the opinion, holding that the untrue 
answers of an applicant to the questions whether he 
was married or single, and whether he had before 
applied for insurance, avoid the policy when that 
instrument states that the insurance is made on the 
condition that all representations in the application 
are true. The court holds that it makes no differ- 
ence, that the answers which are untrue are imma- 
terial to the risk or are unintentionally false. 


The most curious part of Chief Judge Church’s 
statement to the 7’ribune correspondent, relative to 
the attempt to identify him with the ‘‘ canal ring,” 
was the closing part: 

Correspondent.—Have you noticed some newspaper 
attacks on the Court of Appeals and its judges? 
Judge Church.—Yes, I have. Correspondent.—Have 
you any idea who instigated it? Judge Church.— 
Yes, it was Francis C. Barlow. Correspondent.— 
Are you willing to state how you ascertained this? 
Judge Church.—Yes, from the writer; not directly, 
but through another person. Correspondent.—Have 
you any idea what induced this attack? Judge 
Church.—I cannot of course know the motive. I 
can only infer that he has taken advantage of the 
excitement on canal matters to vent his spleen 
against the court because he has happened to be 
unfortunate in his private and public litigations. 
Corr t.—What do you think of it? Judge 
Church.—It reminds me of my brother Grover’s 
remark, which he often jocosely makes. He says 
that up in Allegany, when a lawyer gets beaten in 
court, he has two remedies. One is to go down to 
the tavern and swear at the court, and the other is 
to take an appeal. As there is no appeal from this 
court, Mr. Barlow seems to have taken his only 
remedy. 

Mr. Barlow was formerly Attorney-General of the 
State, and was one of those ‘‘ busy reformers ” who, 
a few years ago, assailed Mr. David Dudley Field 





with so much bitterness and animosity through the 
Bar Association and the press. We commend to 
him the study of the character of Voltore in Jon- 
son’s drama ‘‘ The Fox.” 





NOTES OF CASES. 


il Riegel v. Wooley, 1 Weekly Not. Cas. 310, the 

Supreme Court of Pennsylvania held that a con- 
dition to a gift of personal property to a married 
woman by her brother, that certain debts of the 
donor shall be paid out of the proceeds, does not 
render it less a gift as to the remainder, or voidable 
on that account by the creditors of the donee’s hus- 
band. In Hick v. Keats, 4 B. & C. 69, 71, Bay- 
ley, J., held that where money is advanced by a 
parent to a child, the presumption is that such ad- 
vance is by way of gift and not by way of loan. In 
respect to conditional gifts, see Smith v. Dorsey, 38 
Ind. 451; 10 Am. Rep. 118, where plaintiff’s in- 
testate who entered the military service during the 
late war, and just before starting to the army said to 
defendant, to whom he had previously loaned a gun, 
‘¢if I never return you may keep the gun as a pres- 
ent from me.” He never returned but died in the 
service. Held, that the facts did not constitute a 
gift either inter vivos or causa mortis. 


In Murphy v. Southern Life Insurance Company, 
the Supreme Court of Tennessee held, that where a 
local agent of a life insurance company waived the 
forfeiture of a policy arising from the payment of 
only a portion of an annual premium when due, the 
waiver was binding on the company, although he 
was acting in excess of his special authority and in 
violation of his instructions, such waiver being 
within the apparent scope of his employment as 
agent. This case was distinguished from Bouton v. 
The American Mut. Life Ins. Co., 25 Conn. 342, 
where the court denied the authority of the agent to 
waive payment of premium in advance before the 
policy took effect, because there was no other evi- 
dence than the terms of the policy as to his agency. 
The powers of local insurance agents were discussed 
at considerable length. Marky v. Mutual Benefit 
Life Ins. Co., 103 Mass. 78, was relied upon for the 
position that the authority of an insurance agent 
must be determined by the nature of his business 
and the apparent scope of his employment. In 
Flanders on Insurance, 104, it is said that the gen- 
eral tendency of the cases is that officers and agents 
of insurance companies may waive the usual condi- 
tion that the premium must be paid before the 
policy shall be effectual, as well as any other condi- 
tion in the contract, and if the assured is allowed to 
act upon the confidence of such waiver, the insurer 
is estopped from denying the fulfillment of the con- 
dition.” See Baptist Church v. Brooklyn Fire Ins, 
0o., 19 N. Y. 305. 
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NEWSPAPERS AND JUDGES. 


T= recent attacks, by the newspapers, upon 
members of the judiciary in England and in 
this country are evidences of a disposition on the 
part of the lay press to abuse its right of free speech, 
if not to trample upon justice itself. We have here- 
tofore endeavored to show the proper relations of 
the press and the bench; but such exhibitions of 
unjustifiable and unlicensed censure, as those we have 
just seen in the newspapers, call for additional re- 
marks upon the subject. And it may be well to 
premise that, in our criticism, we do not include the 
entire press of the country. For the greater portion 
of the newspapers seem to understand their rights 
and duties when dealing with matters pertaining to 
the administration of justice. It may be well also 
to state our unqualified approval of a temperate and 
enlightened discussion of the merits of judges and 
of the soundness of their decisions. It is, too, one 
of the legitimate functions of journalism to expose 
venality and fraud whether in the administration of 
legislative, executive, or judicial affairs. But it 
should be borne in mind that one of the essential 
characteristics of the administration of justice is that 
it be free from reproach and suspicion. When the 
newspapers of any country begin to breathe suspicion 
and imputations upon the names of their judges, 
they must be first sure that they are right in their 
assertions and animadversions. It is a most reckless 
matter for a journal to impute unfairness or venality 
to a member of the judiciary without ascertaining, 
beyond reasonable doubt, the truth of the charges. 
The ease and freedom with which charges of judicial 
corruption and bias can be made by the newspapers, 
and the difficulty which attends the refutation of 
such charges is another important consideration. 
Judicial etiquette requires that the judge should 
practically shut himself up from the ordinary con- 
troversies of men; for he does not know what ques- 
tions may come before him for judicial determina- 
tion. To engage in every newspaper controversy 
about his fitness for office, or his freedom from bias 
on great public questions of whatever character, has 
a tendency to compromise the dignity of the judicial 
office and lower the administrators of justice in the 
eyes of the people. A judge seldom or never can 
defend himself from newspaper attacks with good 
grace or good success. The absolute unfairness and 
inequality of an attack, by a respectable journal, 
on a respectable judge is perfectly patent to all who 
have considered the matter. 
There is still another aspect of this question which 
is worthy of attention. There are some newspapers 


which think judges carry with them, upon the 
bench, all the old associations and interests which 
they may have espoused during their career at the 
bar. Ifa judge has been counsel for an extensive 
concern; if he has been identified with any political 





party or movement, there is a constant endeavor to 
slur his motives and judicial acts when cases in- 
volving similar interests or possessing quasi-politi- 
cal aspects come before him for decision. Unques- 
tionably a judge may be biased by his antecedent 
career as counsel or politician; but there is no pre- 
sumption to that effect, and the conclusion should 
not be drawn without irrefragable proof. If it were 
true that judges who have been politicians or coun- 
sel for extensive commercial or industrial organiza- 
tions cannot act with impartiality when matters 
connected with such organizations, political, com- 
mercial or industrial, come before them for adjudi- 
cation, then we have no hope of ever securing a 
competent and impartial judiciary. For the very 
lawyers who, by their abilities and attainments, 
are entitled to the highest seats on the bench, are 
frequently identified with politics and with great 
industrial and business interests. No one advocates 
more ardently than ourselves the withdrawal of the 
judiciary from politics and from business; but we 
are not so impracticable as to attempt to secure a 
judiciary whose members were not formerly identi- 
fied with any of the great political, commercial and 
social forces which move the body politic. 

It is hardly necessary to state, that there never 
was a more unfair and discourteous, if not incon- 
siderate, attack by the newspapers than that of 
some of the New York and New England journals, 
upon the character of Chief Judge Church and 
other members of our Court of Appeals. The pres- 
ent members of this court stand as high among the 
profession as any of those who have constituted it 
from its foundation nearly thirty years ago. We 
never have had a more able, industrious and impar- 
tial appellate court, as a whole and in respect to its 
individual members than now; and it is a disgrace 
to journalism that the imputations, which have been 
thrown out by certain journals on such flimsy ex- 
cuses, have been allowed to go withoutany thing 
more than a passing rebuke from the great majority 
of better-informed and better-tempered journals. 
And it is a humiliating sight when the Chief Judge 
of the highest court of this State is compelled, by the 
force of public sentiment, to make an express denial 
of such baseless charges. For the sake of the dig- 
nity and sanctity of the judicial office, and for the 
sake of the intelligence and courtesy of journalism, 
we hope that this matter will not occur again. 


—_——_____—. 

The medal for legal studies, the gift of the Chan- 
cellor of the University of Cambridge, England, has 
recently been awarded to Courtney Stanhope Kennj, 
law scholar of Downing college, who was admitted to 
rolls in 1869. Mr. Kenny has received several honors. 
In 1871 he was proxime accessit for the Whewell 
scholarship of International Law, and he was senior 
in the last Law and History Tripos. In 1874 he ob- 
tained the first Winchester reading prize, and was 
elected president of the Cambridge Union Debating 
Society. 
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THE DOCTRINE OF RYLANDS v. FLETCHER. 


. ORD CRANWORTH, in delivering his opinion in 

Rylands v. Fletcher, Law Rep., 3 H. L. 330, laid 
down the following principle: ‘‘If a person brings 
or accumulates on his land any thing which, if it 
should escape, may cause damage to his neighbor, 
he does so at his peril. If it does escape and cause 
damage, he is responsible, however careful he may 
have been and whatever precaution he may have 
taken to prevent the damage.” 

In that case water from a reservoir artificially 
created, flowed through some passage apparently 
filled up and long disused, into the plaintiff’s mine. 
The Exchequer Chamber held, reversing the judg- 
ment of the Court of Exchequer, that the defendant 
was liable for the damage caused. Mr. Justice 
Blackburn, delivering the opinion of the court, said: 
‘““The question of law, therefore, arises what is the 
obligation which the law casts on a person who, like 
the defendant, lawfully brings on his land some- 
thing which, though harmless while it remains there, 
will naturally do mischief if it escape out of his land? 
It is agreed on all hands that he must take care to 
keep in that which he has brought on the land and 
keeps there, in order that it may not escape and 
damage his neighbors; but the question arises 
whether the duty which the law casts upon him 
under such circumstances is an absolute duty to 
keep it in at his peril oris, as the majority of the Court 
of Exchequer have thought, more a duty to take all 
reasonable and prudent precautions in order to keep 
it in, but no more;” and he reached the conclusion 
that the duty was absolute. This conclusion the 
House of Lords affirmed. 

Referring to this case and to Smith v. Fletcher, 20 
W. R. 987, and citing this proposition, Mr. Com- 
missioner Earl said, in Losee v. Buchanan, 51 N. Y. 
476; 8. C., 10 Am. Rep. 623: ‘‘It is sufficient to say 
that the law, as laid down in these cases, is in direct 
conflict with the law as settled in this country.” In 
this the learned Commissioner erred — and the error 
arose from not observing with sufficient care the 
distinction made in Rylands v. Fletcher between 
natural and artificial causes of injury. On this point 
Lord Cranworth said: ‘‘If water naturally rising in 
the defendant’s land had by percolation found its 
way down to the plaintiff’s mine through the old 
workings and so had impeded his operations, that 
would not have afforded him any ground of com- 
plaint. But this is not the real state of the case, 
The defendants, in order to effect an object of their 
own, brought on to their land * * * a large 
accumulated mass of water and stored it up in a 
reservoir. The consequence of this was damage to 
the plaintiff, and for that damage, however skill- 
fully and carefully the accumulation was made, the 
defendants, according to the principles and authori- 
ties to which I have adverted, were certainly respon- 





sible.” The cases cited by Mr. Commissioner 
Earl, as authorities for his assertion, did not either 
notice the distinction or were themselves cases of 
injury from natural causes. 

The question was squarely presented in Wilson v. 
City of New Bedford, 108 Mass. 261; 8. C., 11 Am. 
Rep. 352. There the defendant built a reservoir for 
the purpose of supplying the city with water on land 
sold to them by the plaintiff for that purpose. Water 
from the reservoir percolated through the soil and 
injured plaintiff’s adjacent lands. The defendants 
were held liable for the damages. The doctrine of 
Rylands v. Fletcher was cited and approved. 

Soin Cahill v. Eastman, 18 Minn. 324;8. C., 10 
Am. Rep. 184, the case of Rylands v. Fletcher was 
very emphatically approved and followed. In that 
case defendant excavated a tunnel in his own land 
extending under the bed of a stream. The pres- 
sure of the water having broken in the roof of the 
tunnel, the water rushed in and through the tunnel 
and undermined plaintiff’s land. The court held in 
a very elaborate and careful opinion that the defend- 
ant was liable for the damage occasioned without 
proof of negligence or unskillfulness on his part. 

In Losee v. Buchanan, above cited, the defendants 
owned and were operating a steam boiler in their mill, 
when it exploded and injured the plaintiff ’s adjoining 
premises. The court held that the defendants were 
not liable in the absence of proof of negligence. 

The opinion in that case, after referring to Rylands 
v. Fletcher, as we have above stated, says: ‘‘In con- 
flict with the English cases is a class of cases in 
reference to damage from fire communicated from 
adjoining premises.” But it is to be observed with 
regard to these cases that they have been largely, if 
not entirely, controlled by the statute (6 Anne, ch. 3, 
§ 6, as amended by 14 Geo. III, ch. 78, § 76), which 
has generally been regarded as a part of our com- 
mon law. Again, as to fire communicated by en- 
gines, etc., in relation to which Mr. Commissioner 
Earl cited some illustrations, there is this to be said 
that the principle that a man in exercising rights 
which belong to him may be liable without negli- 
gence for injury done to another person has been 
held inapplicable to rights conferred by statute. This 
distinction was specifically made in considering 
Rylands v. Fletcher, in Madras Railway Co. v. The 
Zeminder, 30 L. T. R.'771, 10 A. L. J. 150, and was 
acted on in Vaughn v. The Taff Vale Railway Co., 
5 H. & N. 679, where a railway company was held 
not responsible for damages from fire kindled by 
sparks from their locomotive, in the absence of negli- 
gence, because they were authorized to use locomo- 
tive engines by statute. 

Whatever may be thought of the decision in 
Losee v. Buchanan, the opinion itself is not entitled 
to great consideration. We are able in the space at 
our command only to hint at its shortcomings, but 
we have said enough to show that it is vulnerable. 
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SOME RECENT DECISIONS—13trH AMERICAN. 


HE 13th volume of the American Reports is before 
us. It isa handsomely printed book of some 800 
pages, containing the cream of 21 volumes of reports 
of the States of California, Tennessee, Indiana, Louisi- 
ana, New Hampshire, New Jersey, New York, Ohio, 
Pennsylvania and West Virginia, and embracing 128 
cases. These cases are mostly of great importance, 
many of them of decided novelty, and arising in so 
many different communities, widely separated in inter- 
ests and in geographical situation, and decided by so 
many different judges, they exhibit an amount of legal 
learning and a degree of judicial acumen which we 
dare say is not to be paralleled in any volume of any 
other series of reports in the world. Indeed, we regard 
this volume as the most interesting of the series. 
Nearly every principle of law commonly arising in 
practice, and many questions of novel and original 
nature, are here discussed and adjudged. All the 
branches of the law have light shed upon them. The 
head-notes and statements of facts are, in most in- 
stances, models of style and statement. Thus, in Gagg 
v. Vetter, the reporter gives the substance of 24 pages 
of statement and opinion in a syllabus of 9 lines; in 
McDuffee v. Portland, etc., Railroad Co., Judge Doe’s 
opinion of 15 pages is boiled down into 7 lines, and an- 
other of 17 pages, by the same judge, in Darling v. 
Westmoreland, is fairly expressed in 4 lines. 

It may be useful to glance over these pages in review, 
and cull out a few of the cases remarkable for their 
importance, their novelty or their singularity. 

In Yancy v. Yancy (5 Heisk. 353), page 5, it was held, 
that after the bar of the statute of limitations becomes 
complete, neither the legislature nor a constitutional 
convention can revive the remedy nor furnish a new 
one. The court, in this case, it seems to us, not only 
made a sound decision, but evinced a laudable candor, 
when they said that they were “willing, and even 
anxious, to correct any error into which we may be 
shown to have fallen.”” This was a singular case in 
one respect; the intestate had given to each of his 
daughters a female negro slave, and had charged these 
gifts to his children as advancements. About the 
same time, civilization made an advancement, and 
emancipated said slaves. Notwithstanding this, the 
chancellor held them to be good advancements. The 
question of the statute of limitations arose, in addition, 
out of these facts. 

In Hutchins v. Gerrish (52 N. H. 205), page 19, it was 
held, that, in support of the verdict, the plaintiff might 
furnish the court with a duly authenticated copy of a 
record of judgment rendered in another State, of which 
an imperfectly authenticated copy had been admitted 
in evidence on the trial. This was on the ground that 
the evidence was merely formal and was for the court 
and not for the jury. 

Riaford v. Smith (52 N. H. 355), page 42, is an im- 
portant decision, respecting the liability of carriers of 
live stock. It is held, that where the owner had as- 
sumed the responsibility of placing the stock in the 
vehicles, the carrier is not liable for injuries occurring 
to the stock in transitu nor through his fault, but 
through their own fault or the mode of loading them. 
Doe, J., pronounces a learned opinion. The reporter 
furnishes an exhaustive note, disclosing the contrariety 
of decisions on this point. In most of the cases, special 
agreements had been entered into, modifying the 
xommon-law liability, but it may be gleaned from all 





the cases that the carrier is not liable for injuries re- 
sulting from the natural vices or propensities of the 
animals themselves. The case of slaves in transitu was 
one which formerly gave the courts a good deal of 
trouble. 

Darling v. Westmoreland (52 N. H. 401), page 55, is 
another of Judge Doe’s interesting and exhaustive 
opinions. The action was against a town to recover 
for injuries sustained by the plaintiff’s horse in becom- 
ing frightened at a pile of lumber by the side of the 
road; the exclusion of evidence that other horses were 
frightened by the lumber was held error. It would 
seem, at first blush, that this question would depend 
more on the horses than on the lumber. A very 
curious case is cited by the court, State v. Knapp, an 
indictment for rape, in which evidence of specific in- 
stances was admitted to show that the defendant was 
a man of enormous strength; it was proved that he had 
carried a barrel of sugar ten rods, had put some 
Frenchmen out of his tavern, had ejected one witness 
from a town-meeting at a meeting-house, had lifted 
so much upon scales, and, in a scuffle on the top of 
Moosehillock, on the 4th of July, had got the better of 
another party. Different doctrine seems to be held in 
Massachusetts, and even in New Hampshire, in Hub- 
bard v. Concord, it was thought by one of the judges 
that evidence that other people had slipped on the ice 
complained of was incompetent. The question seems 
to be fair matter of opinion; if a man’s horse had 
been frightened by the same pile he might be called to 
testify to his opinion that it was frightful to horses, 
and, if so, why not speak of his actual experience? 

In Winchester v. Nutter (52 N. H. 507), page 93, a 
meeting was held to make arrangements for a squirre. 
hunt; the plaintiff presided; it was agreed that the 
beaten party was to pay for the supper of the victors, 
and the captains of the respective parties engaged the 
plaintiff to furnish the supper; in an action against 
defendant to recover for the supper for the whole 
party, the plaintiff had judgment. ° 

In Wolfe v. Barnett (24 La. Ann. 97), page 111, the 
defendant was enjoined from selling an imitation of 
the plaintiff’s gin, under the name of “ Aromatic 
Schiedam Schnapps,” or ‘‘ Wolfe’s Aromatic Schiedam 
Schnapps.’’ In Burke v. Cassin (45 Cal. 467), page 204, 
the defendant was enjoined from using the name of 
Wolfe or Von Wolfe in the same sort of manufacture; 
but, it was held, that neither of the words *‘ Aromatic 
Schiedam Schnapps’ was entitled to protection asa 
trade-mark, on the ground that these words do not 
furnish any reason for a monopoly of their use. The 
reporter might also have referred in his note to Wolfe v. 
Burke, 56 N. Y. 115, where the same decision was 
reached, on the ground that the words were a fraud on 
the public, because they palmed off an alcoholic bever- 
age, in common use, exclusively as a medicine and speci- 
fic for certain diseases. These three cases area singular 
exhibition of what diverse judgments different courts 
will reach on the same facts, and what different rea- 
sons they will adduce for the same conclusions. 

In Hubbard v. Moore (24 La. Ann. 591), page 128, it 
was held, that the plaintiff could recover for furniture 
sold, although he knew the defendant intended it for 
a house of prostitution. The court remark: ‘“‘Although 
it is not shown that when he delivered the furniture 
he told the defendant to go her way and sin no more, 
it is not thence to be inferred that he encouraged her 
in continuing in her immoral course of life.”” ‘*To the 
vicious and depraved, as well as to the good and vir- 
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tuous, belongs the right to acquire the needs and com- 
forts of a common humanity. A different doctrine 
would adopt the visionary notion that there are to be 
‘no more cakes and ale.’ ’’ 

To Avegno v. Hart, page 133, is appended a valuable 
note on the “‘ Law of the Road,” in respect to travelers 
in vehicles. 

Van Valkenburgh v. Brown (48 Cal. 43), page 136, is 
a decision calculated to drive Miss Anthony mad. 
“Women are not entitled to vote by virtue of the 
fourteenth or fifteenth amendment to the constitution 
of the United States.’’ We will now take back a good 
deal of what we recently said as to our fears of the ac- 
tion of the California legislature at the investigation 
of Mrs. Aborus, who wants to live away from her hus- 
band, and yet have him pay her debts all the same. 
What makes this decision the more aggravating is, 
that the United States Supreme Court have just de- 
cided the same way. We suppose there will now be 
““weeping in Ramat.”’ 

In People v. Eddy (43 Cal. 331), page 143, it was held, 
that as the constitution of that State provides that 
“all property in the State shall be taxed in proportion 
to its value,’’ an act exempting mortgages and debts 
secured by mortgages from taxation is unconstitu- 
tional. 

To Callahan v. Donnolly, respecting restraint of trade, 
and People v. Woodward, respecting the abetting of 
felony, the reporter has appended elaborate and learned 
notes. 

In Redington v. Woods (45 Cal. 406), page 190, it was 
held, that where a bank had paid a raised check, had 
timely notified the defendant of the forgery, but had 
failed to return, or offered to return, the check, they 
could not maintain an action to recover the amount. 

In regard to the California decisions reported in this 
volume, we feel authorized in saying that they are re- 
markable for the variety, interest and importance of 
the questions, and for the learning and ability with 
which they are discussed and adjudged. California is 
evidently taking a front rank in respect to the weight 
of its legal decisions. 

In Ohio, we find the vastly important case of Board 
of Education of Cincinnati v. Minor (23 Ohio St. 211), 
page 233, deciding that the courts have nothing to say 
as to the “‘ bible in the public schools.’’ We presume 
most of the protestant clergy will tear their hair when 
they read that ‘‘we are not called upon as a court, nor 
are we authorized to say whether the christian religion 
is the best and only true religion.’’ This court also 
say: ‘‘Three men—say a christian, an infidel and a 
Jew— ought to be able to carry on government for their 
common benefit, and yet leave the religious doctrines 
of each unaffected thereby, otherwise than by fairly 
and impartially protecting each, and aiding each in his 
searches after truth. If they are sensible and fair men, 
they will so carry on their government, and carry it on 
successfully and for the benefit of all. If they are not 
sensible and fair men, they will be apt to quarrel about 
religion, and in the end have a bad government and 
bad religion, if they do not destroy both.” 

In Ridgway v. Mastin (30 Ohio St. 294), page 251, it is 
held, in agreement with Malloney v. Horan, 49 N. Y. 
111, that where a wife joins with her husband in a con- 
veyance of lands, which is subsequently set aside by 
the husband’s creditors as fraudulent, the wife’s right 
to dower is revived. 

Franklin Insurance Co. v. Hazzard (41 Ind. 116), page 
313, decides, contrary to the Jaw of this State, but in 





conformity with that of Massachusetts, that the as- 
signee of an insurance policy, procured by the assignor 
on his own life, cannot maintain an action thereupon. 
We stand by New York in this. If the person procur- 
ing the insurance has an insurable interest in the sub- 
ject, he may do what he has a mind with the policy. 

Gagg v. Vetter (41 Ind. 228), page 322, decides, that 
the proprietor of a manufactory in a populous part of 
a large city is bound to a high degree of care and skill 
in the construction and use of its furnaces and chim- 
neys, and liable for any injury to the property of others 
caused by a failure to use such care and skill. An in- 
teresting review of the cases respecting the communi- 
cation of fire. 

State ex rel. Sanford v. Court of Common Pleas of 
County of Morris (36 N. J. 72), page 442, holds the 
“local option ”’ law constitutional. lowa and Califor- 
nia have declared similar enactments unconstitutional, 
but ‘Jersey’ seems to leave it to her people locally to 
say whether they will or will not tolerate “‘lightning.”’ 
The same is held in Locke’s Appeal, 72 Penn. St. 491, 
reported in this volume. 

In Slocum v. Seymour (36 N. J. 138), page 432, it was 
held, that a sale by the owner of the freehold of tim- 
ber standing thereon is a sale of an interest in lands. 
The court say there is great diversity in the cases, and 
that the English cases are “ conflicting,’’ but they re- 
gard this as the result of the best-considered decisions. 
They also intimate that there may be such a thing as 
a legal severance “ by the force of a written instru- 
ment,’’ sufficient to change the character of the prop- 
erty. This idea we have taken pains (10 A. L. J. 226) 
to controvert. We cannot conceive that real estate 
can be converted into personalty by a deed convey- 
ing it. 

A very important case is Wolcott v. Mount (36 N. J. 
262), page 438. M., a market gardener, applied to W., 
a dealer in agricultural seeds, for *‘ early strap-leafed 
red-top turnip seed.’”’ W. showed him seed which he 
said was of that kind, and sold it to him as such. 
M. informed W., at the time of the purchase, that he 
wanted that kind of seed to raise a crop for the early 
market. M.sowed the seed, and it turned out to be of 
a different and inferior kind. W.’s representation was 
in good faith, as he had bought the seed for what he 
sold it. It was held, that whether W.’s statement was 
a warranty or a mere expression of opinion was a 
question of fact for the jury, and that the measure of 
damages was the difference between the crop raised 
and that which would have been raised had the seed 
been genuine. We suppose this holding is supported 
by the decisions cited by the reporter in this note, on 
which we have heretofore commented (11 A. L. J. 41), 
but the question still remains, whether if the seed sold 
had really been raised from “‘ early strap-leafed red- 
top turnip,” but had failed to produce the like, the 
vendor would have been liable; in other words, whether 
in the absence of an express warranty the vendor of 
seeds will be held impliedly to warrant any thing 
more than the genuineness of the origin of the seed. 

In Kirland v. State (43 Ind. 146), page 386, it was held, 
that the beating of a horse, which the prosecutor was 
driving, was not assault and battery. There are some 
rather fine distinctions on this point. Thus, cutting a 
rope which bound a negro, beating a house in which 
one is, striking a cane which one holds in his hand, or 
the horse on which he is riding, is assault and battery ; 
but it seems that the assault cannot be communicated 





through the reins with which one is driving. The dis- 
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tinction between this and the house in which one is 
sitting is certainly delicate. The decision in question, 
however, must be right; for, if it is not, a telegraph 
operator at Albany might be convicted of an assault on 
another operator at Buffalo by electrical violence. 

Among the Pennsylvania cases, we find Follansbee 
v. Walker (72 Penn. St. 228), page 671, which holds that 
an attorney, who has opened a cause and examined 
witnesses, is still a competent witness for his client, and 
will doubtless be a comfort to General Tracy in the 
pending case of Tilton v. Beecher. We really hope the 
General will not be deterred by the remark of Justice 
Rogers in another case, that “itisa highly indecent 
practice for an attorney to cross-examine witnesses, 
address the jury, and give evidence himself to contra- 
dict the witnesses,’’ which is as much as to say that it 
is “highly indecent ’’ for a man to try his own case. 
Gass’ Appeal (73 Penn. St. 39), page 726, holds that a 
Sunday-school is not “‘ divine service.”’ In Pennsylva- 
nia Railroad Co. v. Beale (73 Penn. St. 504), page 753, it 
is held, that the failure of a traveler on the highway 
to stop immediately before crossing a railroad track is 
such negligence as will prevent a recovery. 

We have no space to consider many other cases in 
this volume worthy of remark, among which is Stokes 
vy. People. There are a great many notes by the re- 
porter in additien to those which we have referred to. 
Simultaneously with the volume is published a digest 
of the first twelve volumes, making a handsome book 
of some 400 pages. We have had no time to examine 
it critically, but we presume it can hardly fail to be an 
important adjunct to the best and most interesting 
series of reports ever published. 





FINANCIAL LAW. 
Promissory Nore— STATUTE OF LIMITATIONS DUR- 
ING WAR—NATURE OF THE CONTRACT OF INDORSE- 
MENT. 


N Ross, administrator, v. Jones et al., the Supreme 
Court of the United States held that the statute of 
limitations was suspended in the rebellious States dur- 
ing the existence of the rebellion, and that this rule is 
applicable in an action on a promissory note. See, 
also, Hanger v. Abbott, 6 Wall. 539; Brown v. Hiatts, 15 
id. 177; Batesville v. Kauffman, 18 id. 155. The action 
was brought to charge the estate of an indorser, and 
although due demand of the maker, and protest and 
notice to the indorser of non-payment were admitted, 
yet it was alleged on the part of the defense that the 
indorser subsequently notified and required the plain- 
tiffs as the holders of the note to sue the maker at a 
time when the maker was solvent and able to pay. and 
that plaintiffs omitted to comply with the notice. 
Clifford, J., who delivered the opinion, said that al- 
though indorsers are sometimes called sureties, yet 
their contract differs in some respects from that of the 
surety, who is a joint promisor with the principal, in- 
asmuch as the holder is under no obligation to use dili- 
gence to enforce payment against the maker in order 
to bind the indorser. Bank v. Myers, 1 Bailey, 418; 
Pavell v. Waters, 17 Johns. 179; Stafford v. Yates, 18 id. 
329; Bank v. Rollins, 13 Me. 205; Page v. Webster, 15 id. 
256; Bank v. Ives, 17 Wend. 502; Sterling v. M. & C. Co., 
118. & R. 182; Kennard v. Knott, 4 Man. & Gran. 474. 
In a case where the holder of a promissory note was, 
after the note fell due, called upon by the indorser to 
prosecute the maker, of whom the amount might have 





been collected, but who afterward became insolvent, 
and the holder neglected to do as requested, still it was 
held that such neglect would not discharge the indorser. 
Trimble v. Thorne, 16 Johns. 159; Beebe v. Bank, 7 Watts. 
& Serg. 375. After the liability of the indorser becomes 
fixed by due presentment, demand and notice of non- 
payment, he becomes a principal debtor. McLemore 
v. Powell, 12 Wheat. "56; 2 Pars. on Notes & Bills, 243, 
245; 3 Kent’s Com. (12th ed.) 105. 

The defendant attempted to substantiate his view of 
the case by showing that the statute of the State where 
the indorser resided provides in effect that a surety in 
any bond, bill or note may give the holder notice to sue 
the principal in writing, and if the holder fails to do so 
within thirty days the surety is discharged. But this 
court held that the statute applied only to sureties 
proper, and not to indorsers of bills of exchange and 
negotiable promissory notes, whose liability has be- 
come absolute by notice of protest. Judgment for 
the plaintiff was therefore affirmed. 


TAX ON DIVIDENDs IN 1870. 


The question whether dividends, additions to sur- 
plus, and payments of interest made by corporations 
during either of the months of August, September, 
October, November or December, 1870, were subject to 
an internal revenue tax of two and one-half per cent, 
was considered and decided last week by the United 
States Supreme Court in Blake v. The National City 
Bank of New York. The bank brought the action to 
recover certain internal revenue taxes alleged to have 
been illegally assessed and collected upon dividends 
declared and made payable during the months and 
year above named. The court below gave judgment 
in favor of the bank for the amount of the taxes paid, 
holding the assessment and collection of the same to 
have been illegal. The Supreme Court reversed this 
decision, Mr. Justice Strong, Mr. Justice Bradley and 
Mr. Justice Davis dissenting. Mr. Justice Hunt, after 
examining the statutes, particularly the sixth, seventh 
and fifteenth sections of the act of July 14, 1870, ad- 
mitted that ‘‘ the ambiguous terms of the statute pre- 
vent the possibility of a satisfactory solution of the 
question presented.’’ The conclusion of the court was 
announced in these terms: 

‘““We are inclined to adopt the construction prac- 
tically placed upon it (the above-mentioned sections of 
the act of July, 1870) by the administrative department 
of the government, which is this: That effect is to be 
given to the words ‘hereinafter declared,’ by holding 
that they cover all the dividends and additions of the 
year 1870, after the passage of the act; and that the 
words ‘levied and collected during the year 1871’ relate 
to the time when the tax is to be enforced, rather than 
as a limitation to the tax itself. Congress may have 
assumed that the dividends after August would not be 
declared until the end of the year should be nearly 
reached, and that they would be properly levied and 
collected in the year following. The statute herein- 
before quoted, showing that the tax upon individual 
incomes is to be levied and collected in the year fol- 
lowing the period for which they are imposed by the 
statute, is an illustration of what these words may 
mean. The words in question do not necessarily limit 
the kind of property to be taxed or the period of time 
for which the tax is laid. The tax cannot be levied or 
collected until 1871, but it may be imposed upon all 
dividends, additions, or payments of interest made or 
declared after the passage of the act of July 17, 1870.” 
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LIABILITY OF BANKS FOR DEPOSITS FOR SAFE- 
KEEPING. 

The attempt was made in Scott v. The National Bank 
of Chester Valley, 13 Am. Rep. 711 (72 Penn. St. 471), 
to hold a bank liable for bonds deposited, without 
compensation, for safe-keeping, and which had been 
stolen by the teller of the bank, on the ground that 
his accounts had been falsely kept and he had been 
abstracting the funds of the bank for about two years, 
and also, that he was suffered to remain in employ- 
ment after it was known to the officers that he dealt 
once or twice in stocks. It was contended that the 
want of discovery of the state of his accounts for so 
long a time was negligence. The court denied this, 
and held that the bank was not bound to search his 
accounts for the benefit of a gratuitous bailor. The 
court remarked, however, that the neglect of the bank 
was culpable ‘“‘ and might have led to responsibility to 
those with whom they had dealings, if they suffered 
from that neglect.’’ The court denounced “stock 
gambling ”’ by bank officers, but held that in this case 
it did not render the bank liable. 


NEGOTIABLE INSTRUMENTS. 


The London Law Times thus discusses the law of 
negotiable instruments : 

“There is no part of our law relating to commerce 
that is of more importance than that which decides 
what are and what are not negotiable instruments. 
From one point of view, this is a question of fact rather 
than of law, the answer depending, in many cases, upon 
the custom of merchants; and it is highly desirable 
that questions such as these should be kept distinct 
from all that is arbitrary or technical, as far as that 
may be possible, and considered rather than with ref- 
erence to what is convenient in practice and reason- 
able in principle. It is not of itself sufficient to make 
an instrument legally negotiable that it is transferable 
by established custom. The custom of merchants 
(unless part of the ancient law merchant), with all the 
weight that has been given it for the benefit of com- 
merce, cannot confer upon the holder of an instrument 
the right to sue upon it, unless the instrument is one 
the legal right to sue on which passes by delivery, or 
because the parties are not themselves competent to 
introduce such an incident by express stipulation. 
And negotiable instruments must be of this last class. 
In order, therefore, to ascertain whether an instrument 
is negotiable, the question of fact must always be in- 
quired into, ‘Is it by the usage of trade transferable 
like cash?’ But there remains the equally essential 
question of law, ‘Does the mere delivery of it confer 
upon any person receiving it bona fide and for value a 
good title to the property which it symbolizes?’ 

“Of what instruments this last question may be an- 
swered in the affirmative was the point in the recent 
case of Goodwin v. Robarts and others; and though 
there could be little room for doubt as to what the 
judgment would be, the case was one of such immense 
importance in commercial circles that it must have 
been with a feeling of relief that that judgment was 
heard in the city. The facts were as follows: The 
plaintiff purchased certain Russian and Austrian scrip 
in February, 1874, through one Clayton, who improp- 
erly pledged it to the defendants as security for a loan 
to himself. Clayton having been adjudicated a bank- 
rupt, the defendants appropriated the proceeds of the 
scrip to the discharge of their advance to him; and the 





plaintiff then brought an action against the defendants 
to recover the sum they had received for the scrip. 
In delivering judgment, Baron Bramwell said that the 
question whether foreign bonds were negotiable in- 
struments had been decided in Gorgier v. Mieville, 3 B. 
& C. 45, and that decision had never been overruled. 
The remaining question was, whether there was such 
a substantial distinction between bonds and scrip that 
the law that applied to the former did not apply to the 
latter. The case that had been relied upon by the 
plaintiff was Crouch v. The Credit Foncier of England 
(Limited), 29 L. T. Rep. (N. S.) 259, where it was held 
that an engagement to pay money to bearer not entered 
into by a promissory note or bill of exchange could 
not be rendered a negotiable instrument. But the 
argument that these scrips, being merely engagements 
to give bonds, cannot be made negotiable instruments, 
was founded upon the assumption that the agents of the 
foreign governments for the negotiation of these loans 
in this country took upon themselves some liability, 
which they clearly did not. It appeared to him shock- 
ing to common sense that such scrip, which were in a 
manner interim bonds, should not be negotiable, while 
the bonds to which they related were negotiable. The 
case was governed by the decision in Gorgier v. Mieville, 
and the judgment of the court must be in favor of 
the defendant. Baron Cleasby concurred. From the 
above very brief summary of a most able judgment, it 
will be seen that these scrips are, as regards their nego- 
tiability, placed on exactly the same footing as bonds. 

“The leading case on this subject is Miller v. Race, 
Smith’s L. C. (6th ed.) 479, in the notes to which the 
authorities are collected. It was held in that case that 
property in a bank note passes like that in cash by de- 
livery; and a party taking it bona fide and for value is 
entitled to retain it as against a former owner from 
whom it has been stolen. Lord Mansfield, in deliver- 
ing judgment, gave the true reason why bank notes 
and cash are on the same footing after delivery: It has 
been quaintly said that ‘the reason why money cannot 
be followed is, because it has no ear-mark,’ but this is 
not true. The true reason is upon account of the cur- 
rency of it; it cannot be recovered after it has passed 
in currency. So in case of money stolen, the true 
owner cannot recover it after it has been paid away 
fairly and honestly upon a valuable and bona fide con- 
sideration; but before money has passed in currency, 
an action may be brought for the money itself. So in 
Foster v. Green, 31 L. J. (Ex.) 158. It is essential to the 
currency of money that property and possession should 
be inseparable. In Gorgier v. Mieville, ubi supra, the 
case on the authority of which Goodwin v. Robarts and 
others was decided, the king of Prussia had given bonds 
whereby he declared himself and his successors bound 
to every person who should, for the time being, be the 
holders of the bonds, for the payment of the principal 
and interest in a certain manner, and it was held that 
the property in those instruments passed by deliv- 
ery as the property in bank notes (Miller v. Race, ubi 
supra), exchequer bills (Brandao v. Barnett, 12 Cl. & 
Fin. 987) or bilis of exchange, payable to bearer; and 
that, consequently, an agent, in whose hands such a 
bond was placed for a special purpose, might confer a 
good title by pledging it to a person who did not know 
that the party pledging it was not the real owner. 
See, also, Jones v. Peppercorn, 28 L. J. (Ch.) 158, and 
Attorney-General v. Bowwens, 4 M. & W. 171. In this 
last case, the point as to negotiability arose upon the 
question whether the instrument was subject to pro- 
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bate duty; and it was held that probate duty is pay- 
able in respect to bonds of foreign governments, of 
which a testator, dying in this country, was the holder 
at the time of his death, and which have come to the 
hands of his executors in this country; such bonds 
being marketable securities within this kingdom, safe- 
able and transferable by delivery only, and it not being 
necessary to do any act out of this kingdom in order 
to render the transference of them valid. And in the 
case of Glyn v. Baker, 13 East, 509, where it was held 
that East India bonds were not negotiable instruments, 
the alarm created by the decision was so great, that 
within a month an act (51 Geo. III, ch. 64) was passed, 
putting them on the same footing as cash and bank 
notes. In Byles on Bills (5th Am. ed.), 281, it is said 
that in the State of Georgia it has been held that any 
bond payable to bearer is a negotiable instrument.”’ 
—_——_____——_ 

UNITED STATES SUPREME COURT ABSTRACT. 

HE following decisions were deliveredin the Uni- 

ted States Supreme Court, on Monday, April 5, 
1875: 
APPEAL. 

Final decree : injunction. — No. 790. Thomas & Wil- 
lis v. Woolridge. Appeal from the Circuit Court of the 
United States for the District of Mississippi. Mr. 
Chief Justice Waite delivered the opinion, holding 
that an order dissolving an injunction in a court below, 
but not dismissing the bill, is not such final decree as 
will sustain an appeal ; also the fact that the appeal 
was returnable to next term is no objection to enter- 
taining a motion to dismiss at thisterm. Dismissed. 

BONDS. 

Certificates attached : negotiability.— No. 219. Hotch- 
kiss v. The National Shoe and Leather Bank of New 
York, et al. Appeal from the Circuit Court of the 
United States for the Southern District of New York. 
Mr. Justice Field delivered the opinion. Bonds of the 
Minnesota and St. Paul Railroad Company were issued 
and sold under certificates which showed that the 
holder of the bond was entitled to convert it into stock. 
These certificates were pinned tothe bonds and not 
otherwise attached to them. Held that the presence 
or absence of this certificate did not affect the negoti- 


ability of the bonds, and when these were stolen and_ 


sold to innocent purchasers, without the certificate, 
the sale passed the title to the bond. Affirmed. 


DISMISSAL OF BILL. 


Demurrer on several grounds.— No. 200. Eliza House 
etal. v. Muller et al. Appeal from the District Court 
of the United States for the Middle District of Ala- 
bama. Mr. Justice Miller delivered the opinion, hold- 
ing that where on a demurrer to a bill in chancery 
which sets out several grounds, some of which go to 
the merits and others only to abate the suit, a decree 
dismissing the bill in general terms, with no statement 
of the grounds, is erroneous where the only good cause 
of demurrer does not go to the merits; and the decree 
will be reversed because it would or might be a bar to 
another suit on the merits of the case. Reversed. 


LAND PATENT. 


Title. — No. 189. Conneyer etal. v. Shaffer. Appeal 


from the Supreme Court of Missouri. Mr. Justice 
Davis delivered the opinion, holding that in cases 
where a patent has issued for claims of land in Mis- 
souri under Spanish and French concessions, the title 
inures to the benefit of the legal representatives of the 





conceder; and where the person presenting the claim 

for confirmation files with it evidence of his individ- 

ual right to the land, it will be held to be referred to 

him. If noneis filed it will be open to proof. Affirmed. 
LIFE INSURANCE. 

Answers to questions in application.— No. 209. Jef- 
fries, adm’r, etc. v. The Economical Mutual Life Ins. 
Co. In error to the Circuit Court of the United States 
for the Eastern District of Missouri. Mr. Justice Hunt 
delivered the opinion, holding that the answers of an 
applicant for insurance to the questions whether he 
was married or single, and whether he had before 
applied for insurance, when in fact he was married 
and had then another policy of insurance, avoided the 
policy when that instrument stated that it was made 
on the express condition that all representations of the 
application were true; that in this regard it made no 
difference that the answers that were untrue were im- 
material to the risk, or were unintentionally false. 


Affirmed. 
TAXATION. 


Railroad dividends.— No. 528. Bailey, late collector, 
etc., v. The New York Central & Hudson River Railroad 
Co. In error to the Circuit Court of the United States 
for the Southern District of New York. Mr. Justice 
Clifford delivered the opinion, holding that the certifi- 
cates of dividends of earnings made by the Central 
Railroad Company in 1869 were taxable as dividends 
of income and profits of that company, within the 
internal revenue law of the United States. Reversed. 


WITNESS. 

Parties to suit.— No.6. Original. The State of Texas 
v. White and Chiles. Mr. Justice Swayne delivered the 
opinion, holding, that since the act of congress remov- 
ing the restriction on parties to suits as witnesses, it is 
not necessary to obtain an order of court to take the 
deposition of a party toasuitin chancery. They stand 
as other witnesses, and may be compelled to testify 
in the same manner as persons not a party to the suit. 


——_—_@—_—___— 


RIGHTS OF RIPARIAN OWNERS— USE OF 

WATER BY MINERS IN THE PUBLIC LANDS. 
N Atchinson et al. v. Peterson et al., the United States 
Supreme Court decided the following points: (1) 

On the mineral lands of the public domain in the Paci- 
fic states and territories, the doctrines of the common 
law, declaratory of the rights of riparian proprietors 
respecting the use of running waters, are inapplicable 
or applicable only in a very limited extent to the neces- 
sities of miners, and inadequate for their protection; 
there prior appropriation gives the better right to run- 
ning waters to the extent, in quantity and quality, 
necessary for the uses to which the water is applied. 
(2) What diminution of quantity, or deterioration in 
quality, will constitute an invasion of the rights of the 
first appropriator will depend upon the special circum- 
stances of each case; and in controversies between him 
and parties subsequently claiming the water, the ques- 
tion for determination is, whether his use and enjoy- 
ment of the water to the extent of the original appro- 
priation have been impaired by the acts of the other 
parties. (3) Whether, upon a petition or bill asserting 
that the prior rights of the first appropriator have been 
invaded, a court of equity will interfere to restrain the 
acts of the party complained of, will depend upon the 
character and extent of the injury alleged, whetber it 
be irremediable in its nature, whether an action at law 
would afford adequate remedy, whether the parties are 
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able to respond for the damages resulting from the in- 
jury, and other considerations which ordinarily govern 
a court of equity in the exercise of its preventive pro- 
cess of injunction. 

This was a suit for an injunction to restrain the de- 
fendants from carrying on certain mining operations 
on a creek, in the territory of Montana, known as the 
“Ten-Mile Creek,” by which it was alleged that the 
water, diverted by the plaintiff from the stream for 
mining purposes, is deteriorated in quality and value. 
The plaintiffs are the owners of two ditches or canals, 
known respectively as the Helena water-ditch, and the 
Yaw-Yaw ditch,by which the creek mentioned is tapped 
and the water diverted and conveyed a distance of 
about eighteen miles to certain mining localities, known 
as the Last Chance and Dry Gulches, and then sold to 
miners. ‘The court applied the principles above enun- 
ciated to the circumstances of the present case, and 
came to the conclusion that an injunction was not al- 


lowable. 
_—-_ - +> —-—— 


RECENT ENGLISH DECISIONS. 


ATTACHMENT OF DEBTS. 

Debts between judgment creditor and garnishee — Com- 
mon-law procedure act, 1854, 17 & 18 Vict., c. 125, §8§ 
61, 63.—Under the common-law procedure act, 
1854 (17 & 18 Vict., c. 125, 88 61, 63), where a debt due 
from the garnishee to the judgment debtor has been 
attached, the garnishee has no right to retain the 
amount of any debt due to him from the judgment 
creditor, and the judge must order execution to levy 
the whole amount due from the garnishee to the judg- 
ment debtor. Sampson v. Seaton and Beer Railway 
Company, L. R., 10 Q. B. 28. 

CANAL. 

Overflow. — The defendants, owners of a canal, being 
threatened by an overflow of flood water from a neigh- 
boring river, and fearing damage to their premises sit- 
uated on the banks of the canal, placed across it, ata 
point above their premises, planks reaching from the 
bottom of the canal to the coping stone, which was 
some inches higher than the surface of the canal water. 
The flood water afterward broke into the canal ata 
point above the barricade of planks, and opposite to 
the plaintiffs’ premises, which were also situated on 
the banks of the canal above the premises of the 
defendants, and, being penned back by the planks, 
the water rose in the canal until it flooded the plain- 
tiffs’ premises. In an action brought to recover dam- 
ages for the injury so caused; held, that the defend- 
ants were not liable, on the ground that the water 
which did the mischief was not brought there by them, 
and that there is no duty on the owners of a canal 
analogous to that on the owners of a natural water- 
course, not to impede the flow of water down it. 
Nield v. London and North Western Railway Company, 


L. R., 10 Ex. 4. 
CONTRACT BY AGENT. 


Principal and agent: proof by creditor wpon estate of 
insolvent agent: election to treat agent as debtor after 
undisclosed principal discovered.—The mere fact of 
filing an affidavit of proof against the estate of an 
insolvent agent to an undiscovered principal. after that 
undiscovered principal is known to the creditor, is not 
a conclusive election by the creditor to treat the agent 
as hisdebtor. B. purchased certain goods of the plain- 
tiffs ; he was the agent of the defendants, his undis- 
closed principals. B. became insolvent, and the plain- 
tiffs then became aware that the defendants were 








principals. With this knowledge the plaintiffs’ clerk 
sent an affiduvit of proof of the debt due to them 
against the estate of B., whose affairs were being liqui- 
dated by arrangement. The plaintiffs endeavored to 
prevent the affidavit of proof from being filed, but 
were unsuccessful ; held, that the mere filing of the 
affidavit of proof formed no obstacle to the plaintiffs 
suing the defendants for the price of the goods sold to 
B. Curtis v. Williamson, L. R., 10 Q. B. 57. 


NEGLIGENCE. 

Railway company: insurance: damages.—In an 
action for injuries caused by defendants’ negligence, a 
sum received by the plaintiff on an accidental insur- 
ance policy cannot be taken into account in reduction 
of damages. Bradburn v. The Great Western Railway 
Company, L. R., 10 Ex. 1. 

NEW TRIAL. 

Inadequacy of damages: compromise amongst jury: 
slander. —A new trial will be granted for inadequacy 
of damages in an action for slander where the small- 
ness of the amount shows that the jury have madea 
compromise, and, instead of deciding the issues sub- 
mitted to them, have agreed to find for the plaintiff for 
nominal damages only. Falvey v. Stanford, L. R., 10 


Q. B. 54. 
SEAWORTHINESS. 


Marine insurance: deck cargo.— The warranty of 
seaworthiness implied in a contract of marine insur- 
ance is a warranty that the ship is seaworthy for the 
purposes of the particular subject-matter of the insur- 
ance. Therefore, in the case of a policy of insurance 
on deck cargo, it is not a compliance with the warranty 
of seaworthiness that the ship is fit to encounter ordin- 
ary rough weather with safety to herself because the 
deck cargo is such as may be readily jettisoned in such 
weather. Daniels v. Harris, L. R., 10 C. P. 1. 


TRESPASS. 

Animal, owner liable for trespass of: negligence. — 
The defendants’ horse having injured the plaintiff’s 
mare by biting and kicking her through the fence sep- 
arating the plaintiff’s land from the defendants’ ; held, 
that there was a trespass by the act of the defendants’ 
horse, for which the defendants were liable, apart 
from any question of negligence on the part of the 
defendants. Ellisv. The Loftus lron Company, L. R., 
10 C. P. 10. 

ABOUT ENGLISH LAWYERS. 


N English contemporary says that the Law List just 
published presents some features sufficiently strik- 

ing to deserve comment. London is the center of all 
legal professional organization, that is to say, organ- 
ization among lawyers, and we apprehend that wher- 
ever the profession has any footing out of England, 
Wales, Ireland, and Scotland, the continued existence 
of two separate branches (the preservation of the 
Rubicon between which is still insisted on in quarters 
where prejudice outweighs expediency) is looked upon 
with some surprise. As yet we have never lent our 
pen to advocating amalgamation as well because pub- 
lic opinion in this country is by no means ripe for it, 
as because the expediency of such a course —if the 
consequences may be prejudged with any degree of 
accuracy —isa matter of considerable doubt ; insist- 
ing only, nay, demanding, the remova! of obstructions 
to a passage from one branch to the other, which owes 
its existence to a policy which has very naturally been 
fruitful of ill effects upon the very body of men whose 
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especial interests it was designed to fortify and con- 
serve. Inno part of Europe or America do the same 
professional conditions obtain, which, for the most 
part, still oppress the public of these realms. Not only 
is a freer interchange needed, as productive of a health- 
ier tone in the profession, but solicitors should, for the 
convenience of the public, enjoy rights from which 
custom has excluded them. We refer especially to the 
question of audience at assizes and quarter sessions. 
From the Law List, then, we gather the following, 
among other things, which will be regarded by the 
professional aristocracy in both branches as singu- 
larly irregular. In the Isle of Man the Attorney-Gen- 
eral is president of the Incorporated Law Society, 
constituted for the most part of solicitors, and of 
which society the vice-president is a solicitor, while a 
member of the English bar is the honorary secretary 
and librarian. Members of the English bar, too, are 
commissioners for oaths there and notaries public. 
The Attorney-General is actually a commissioner for 
taking affidavits in Her Majesty’s Superior Courts at 
Westminster, and we believe we are correct in saying 
that many members of the English bar practice in this 
island as solicitors, and certainly many local profes- 
sional men practice as solicitors as well as advocates in 
all the courts. A note on page 1009 of this year’s Law 
List states: ‘“‘ In many of the colonies, as in America, 
the bar is not considered a distinct branch of the profes- 
sion.” All persons admitted in the Supreme Court are 
admitted as barristers, attorneys, solicitors, and proc- 
tors. In New York there is more than one member of 
the English bar practicing there. In Adelaide, South 
Australia, there are many lawyers practicing as barris- 
ters and solicitors, and especially one Q. C. who has 
his London agent. At Perth, in the same part of this 
colony, the Crown solicitor and Queen’s counsel prac- 
tices as a solicitor as well as a barrister. In Canada 
professional men are allowed to practice in the double 
capacity. At Toronto two Queen’s counsel are mem- 
bers of firms of lawyers, to which solicitors also belong. 
At Victoria, in the province of British Columbia, a 
solicitor of the English courts practices there as a bar- 
rister and advocate. At the Cape of Good Hope there 
are five members of the English bar who practice as 
advocates without the intervention of a second lawyer, 
between such and suitors whoemploy them. In Auck- 
land, New Zealand, an English barrister of the Middle 
Temple is in partnership with another of the Inner 
Temple, and they practice as solicitors of the Supreme 
Court of New Zealand, and also as advocates ; and 
they have an agent in London. There are numerous 
instances of a similar state of things in New Zealand. 
There are in this colony four cases in which barristers- 
at-law of the Innerand Middle Temples are in part- 
nership with solicitors of the Superior Courts at West- 
minster, and in some of these cases each partner is as 
well a barrister as a solicitor of the Supreme Court of 
the colony. In short, we at home look upon the pro- 
fession in the colonies as being in a most disordered 
state, while in fact it is quite otherwise. Another fea- 
ture in the Law List to which we refer is the growth of 
London agency offices in connection with English law- 
yers practicing in all parts of the world, and the 
appointment of London solicitors as commissioners 
for oaths and other purposes in connection with colon- 
ialand foreign law business. The Law List contains 
the names of one hundred and eighty-four Queen’s 
Counsel, fifty-eight County Court judges, and forty- 
five serjeants-at-law, members of Serjeant’s-Inn. 





RECENT AMERICAN DECISIONS. 
CONTRACT. 
Agreement for services: contingent event.—If A., pro- 
posing to bid as a contractor for certain work to be let 
by a third party, promises B. to employ him at a cer- 
tain price to do a part of said work in case A. shall ob- 
tain the contract, and B., in consideration of such 
promise, agrees to do the work at the price named, in 
the event of A. obtaining the contract — this is a valid 
agreement, binding on both parties. But a mere offer 
or promise of B., in such a case, to do the work ata 
specified price, in case A. shall obtain a contract, with- 
out any promise by A. to employ him at such price in 
the event named, is not a contract, but is void for 
want of mutuality. Grove v. Ganger, Sup. Ct. Wis. 
MARRIAGE. 


Cohabitation. — On a question of marriage, constancy 
of dwelling together is the chief element of cohabita- 
tion. Cohabitation is not asojourn, a habit of visit- 
ing nora remaining with for a time. Cohabitation and 
reputation are not marriage, but when conjoined they 
are evidence from which a presumption of marriage 
arises. Cohabitation is tohave the same habitation, 
so that where one dwells there the other dwells 
with him. Without concomitant facts to prove mar- 
riage, an irregular cohabitation and partial reputation 
is of no avail in the proof of marriage. Yardley’s 
Estate, 75 Penn. St. 207. 

PAYMENT. 

* Lawful money.’”’-— Land was bought subject to a 
mortgage, which recited that the mortgagor by an obli- 
gation of even date was bound to the mortgagee “in 
the sum of $3,000 lawful money of the United States 
conditioned for the payment of $1,500 of like lawful 
money, as in and by the said recited obligation, etc., 
will appear ;’”’ the bond was in ‘‘ $3,000 lawful silver 
money of the United States,’’ conditioned for the pay- 
ment of ‘$1,500 of like lawful money.’”’ Held, that 
the mortgage would be discharged by its payment in 
lawful money of the United States of any description. 
Eagle Beneficial Society’s Appeal, 75 Penn. St. 226. 

RAILROAD. 


Injury to animals at farm crossing: covenant to con- 
struct cattle-guards.—The complaint avers that at the 
time of plaintiff’s making a conveyance of a right of 
way over his lands to the O. & M. R. Railway Com- 
pany, and as a part of the consideration for such con- 
veyance, it was agreed between plaintiff and said com- 
pany that the latter should construct two farm cross- 
ings and two cattle-guards on said premises. Held, 
that this does not show any covenant running with the 
land, and therefore does not show that defendant, as 
lessee of the railroad of said company, is under any 
obligation to build such cattle-guards, although he 
took the lease with notice of such agreement of his 
lessor. 

The action being for the killing of plaintiff's horses 
by a train on the road of the O. & M. R. Company, held 
and operated by defendant as lessee, and the only neg- 
ligence alleged being defendant's failure to construct 
one of said cattle-guards on plaintiff’s land, the com- 
plaint is held bad, on demurrer. Cookv. M. & St. P. 
Railway Company, Supt. Ct. Wis. 

SALE. 

1. Quality of goods. — A purchaser takes the risk of 
the quality of an article sold, unless there be fraud or 
warranty. 


- 
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The plaintiff purchased a cargo of coal by the bill of 
lading and the representation of defendants that it 
was “good coal well adapted for generating steam.” 
Ina suit for defect in the coal, held, that evidence 
that the coal had much dirt in it and it took an 
increased quantity to generate steam was inadmissible. 
Whitaker v. Eastwick, 75 Penn. St. 229. 

2. Rescission: insolvency of vendee.— Insolvency of 
avendee of goods and his knowledge of it are not 
alone such fraud as will set aside a sale and enable the 
vendor to rescind and replevy the goods after they 
have come fairly and fully into the possession of the 
vendee. To avoid the sale there must be artifice, 
trick or false pretense as a means of obtaining pos- 
session, bad faith and intent at the time to defraud 
the vendor. Insolvency and a knowledge of it at the 
time of the sale are evidence for the jury with other 
facts of intended fraud. The doctrine in New York 
on the question of rescission on the ground of insolv- 
ency does not obtain in Pennsylvania. Rodman v. 
Thalheimer, 75 Penn St. 232. 

USURY. 


Intent of lender. — An intent on the part of the lender 
to stipulate for an unlawful rate of interest is essen- 
tial to render usurious a contract to pay more thana 
legal rate. But where it is shown that the lender 
knowingly accepted and retains such a contract, the 
intent is conclusively established. Grant v. Merrill, 
Sup. Ct. Wis. 

For a loan of $900 the lender’s agent took defend- 
ant’s note for $1,000 with interest at ten per cent (the 
nighest legal rate), and gave such note to the principal, 
who then knew the amount thereof and of the loan, 
and the lender transferred such note toa third person, 
taking therefor his note for the same amount. Held, 
in an action on the first-mentioned note, that it was 
error to submit to the jury the question of the lender’s 
intent. Ib. 


—_—_.—___— 


COMMISSION OF APPEALS ABSTRACT. 
' ACTION. 


Demand of payment: goods sold on commission. — 
This action was brought to recover the purchase- 
price of a quantity of goods alleged to have been sold 
by plaintiff to defendant. Defendant’s answer set up, 
among other things, that a portion of the goods were 
left with defendant to be sold upon commission, that 
they had not all been sold, and as to so much as he 
purchased, it was expressly agreed that they should 
be paid for at his store on a day named, and that he 
had always been ready and willing to pay for them at 
his store, but that plaintiff had never demanded pay- 
ment there. Held, that no demand by plaintiff at de- 
fendant’s store on the day agreed upon was necessary 
before the commencement of this action. 

If defendant had been ready to pay at the time and 
place, and if he had kept ready, by paying the money 
into court, and setting these facts up in his answer, he 
could have shielded himself from liability for interest 
and costs. Locklinv. Moore. Opinion by Earl, C. 

BANE. 

Bona fide holder of promissory note: receiver. — This 
action was brought against the maker of a promissory 
note, who had delivered it to the payee to be dis- 
counted for his, the maker’s, benefit, and which was 
indorsed and presented by the payee to a bank for dis- 
count. At the time the bank refused to discount the 





note, but agreed that it should be done thereafter, and 
upon that understanding the note was left, the bank 
having also agreed that in the meantime the payee 
might draw against it, which he did. The case was 
tried before a referee, who found that the bank had no 
notice of the maker’s interest. Held, that the maker 
was liable for the sums drawn, the payment of which 
was in effect a discount of the note to the amount so 
paid. The result would be the same if it should be 
considered that the note was simply pledged for the 
sums paid upon the drafts. 

In an action brought by the receiver of a national 
bank, as such, a certificate of the comptroller of the 
treasury, approved and concurred in by the secretary 
of the treasury, reciting the existence of all the facts 
of which the former is required to be satisfied by the 
national currency act (§ 5013, U. 8S. Stat. at Large, 99), is 
sufficient evidence of the validity of the appointment 
of such receiver. Platt, receiver, etc., v. Beebe, im- 
pleaded, etc. Opinion by Gray, C. 

CONTRIBUTION. 

Co-sureties.—This action was brought by a surety 
upon a promissory note against his co-surety for 
contribution. A judgment was obtained against 
all the parties to the note, and execution was issued 
thereon and paid by plaintiff. Defendant set up in 
his answer, among other things, that plaintiff was in- 
debted to W., the principal, upon an account, which 
should be applied. Held, that defendant could not 
avail himself of any such defense. 

It seems, that in such case, if the principal was in- 
solvent, defendant could commence an action in equity 
against plaintiff and the priucipal and have their ac- 
counts adjusted, and the amount due the former ap- 
plied so as to save him from loss. Blenis v. Kearing. 
Opinion by Earl, C. 


CORPORATION. 

Organization: liability of stockholder.— This action 
was brought against defendants, who, with plaintiff, 
were stockholders in the Mexican Ocean Mail and In- 
land Co., a corporation organized under chapter 228, 
Laws of 1852, providing for the incorporation of 
companies to navigate the ocean by steamboats. No 
certificate that the capital was paid in was filed as re- 
quired by section 7 of said act. The corporation be- 
came insolvent and several judgments were recovered 
against it, suits were brought thereon against plaintiff 
as a stockholder and judgments obtained against him, 
which he paid and brought this action for contribution. 
Held, that plaintiff could maintain this action, and that 
it was no defense that the corporation was not legally 
organized, as to those who participated as stockholders 
in its acts of user as a corporation de facto, and who 
appeared upon its books as stockholders. Aspinwall 
v. Sacchi, impleaded, etc. Opinion by Earl, C. 


COsTSs. 


Offer of judgment.— This action was brought to re- 
cover for services rendered. Before the trial the de- 
fendant served an offer to let judgment be entered 
under section 385 of the Code, for $105, which offer 
was not accepted. The case was tried by a referee, 
who, six months, less one day, after the offer, reported 
in favor of plaintiff for $106 damages, he considering the 
same as unliquidated. Plaintiff's costs were taxed as 
if no offer had been made. An order was made at 
special term that they should be re-adjusted, and costs 
to plaintiff disallowed, and that defendant should be 
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allowed costs accruing after the offer. This order was 
reversed by the general term. Held, noerror; that in 
such a case, in determining whether the judgment ob- 
tained is more favorable than that offered, interest 
cannot be added to the sum offered. A defendant 
cannot by offering a sum less than plaintiff is entitled 
to, and then by persisting in his defense and postpon- 
ing a recovery, until that sum, with interest added to 
it, exceeds the recovery, obtain the benefits of section 
385 of the Code. Johnston v. Catlin. Opinion by 
Gray, C. 
HIGHWAY. 

Taking land for street improvement : action on award. 
— This action was brought against the corporation of 
the city of New York to recover an award for lands 
tuken for a street improvement, under the provisions 
of the act of 1813 (§ 183, chap. 86, Laws of 1813). The 
award was made by the commissioners of estimate 
and assessment to ‘‘ unknown owners ”’ (§ 178), and paid 
in to the defendants. The plaintiffs were not named 
in the report. An application was made for payment 
which was refused, and thereupon this action was 
brought. Held, that upon plaintiffs proving their 
right and title to the property, they were entitled to 
recover the amount of the award. It was not neces- 
sary that the names of the plaintiffs should appear as 
owners in the report of the commissioners of estimate 
and assessment. The provision of section 184 of said 
act, authorizing the corporation in such case to pay the 
money into court, does not prevent an action to re- 
cover the award, or bar such recovery, unless the pay- 
ment was actually made and the same is interposed as 
a defense and proved on the trial. Fisher et al. v. 
Mayor, etc., of New York. Opinion by Lott, Ch. C. 


SALE. 


Construction of contract: ‘‘ sea-damages.” — This 
action was brought for goods sold and delivered. On 
February 19, 1859, plaintiffs contracted to sell defend- 
ant a quantity of hides then in store in New York. A 
bought and sold note was executed, stating the sale of 
4,045 hides. ‘ No allowance, except for sea-damaged, 
price 12 cents per pound, cash.’’ Upon plaintiffs’ 
order 1,867 sound hides and 98 sea-damaged were de- 
livered on Febraary 28. Defendant paid $2,500 on 
account on March 4, and thereafter the balance of the 
hides in bales were weighed and delivered. Defend- 
ant did not open these bales until April 22, when he 
claimed that 1,309 were sea-damaged, and notified plain- 
tiffs that unless they took away the hides claimed to be 
sea-damaged that they would be sold on their account. 
Four days after, May 4, this action was commenced. 


Defendant claimed that the sea-damaged hides were - 


excepted from the sale, and until they were separated 
the hides sold were not identified, and the title did not 
pass and the action was prematurely brought. The 
case was tried by a referee, who found that 130 of the 
hides were sea-damaged, and as a conclusion of law, 
that the intent of the parties as evidenced by the con- 
tract was to pass the title to all, with a deduction from 
the price for those that were sea-damaged, that the 
title did so pass, and that the action was not prema- 
turely brought, although commenced before the precise 
number of sea-damaged hides was ascertained. Held, 
no error; that the word ‘‘allowance’’ meant simply 
a deduction on the price for sea-damage, and the whole 
expression was used to exclude all claims for deduc- 
tions based on any other grounds; that assuming the 
contract was executory it became executed as soon as 





the hides were weighed, and the title having passed 
the action was not prematurely brought, as the num- 
ber of sea-damaged hides was a subject of controversy 
and could only be determined by action. Even if the 
damaged hides were excepted the title to the others 
passed, as the two classes of hides could be identified 
and separated, and were as completely distinguishable 
in point of law as though in separate bales. Bacon et 
al. v. Gilman. Opinion by Dwight, C. 


—_———-——____— 


BOOK NOTICES. 


The Practice at Law, in Equity, and in Special Proceedi: in 
all the Courts of Record in the State of New York. with 


appropriate '¢ Forms. By William Wait. Vol. V. Albany: 
Hiam Gould & Son, 1875. 


HE present volume of Mr. Wait’s Practice com- 
prises Parts XV and XVI of the great work which 
he has undertaken, and treats of actions or proceedings 
relating to real estate, and actions or proceedings of a 
special nature, whether legal or equitable. These 
subjects are treated with the same minuteness and 
completeness which have characterized the previous 
volumes. No New York case bearing on the subjects 
discussed has been omitted, and many analogous de- 
cisions in England and in the various States are cited. 
Every step is accompanied by forms adapted to the 
wants of the practitioner. We think the present vol- 
ume is more valuable to the profession than any of the 
preceding, on account of the elaborate treatment of 
such titles as ‘‘ Habeas Corpus,” ‘‘ Mandamus,” “ Pro- 
hibition ’’ and ‘‘Quo Warranto’’— branches of prac- 
tice with which the profession at large have only a 
limited acquaintance. 

It is quite obvious that Mr. Wait’s Practice is the 
most extensive which has been produced in this State. 
The detail, the minuteness, the analysis, the division 
and subdivision are quite unequaled, and these, 
combined with the great research which is exhibited, 
render these volumes a monument of Mr. Wait’s abil- 
ity and industry, which is creditable to himself and 
valuable to the profession. 


A of the Reports of the United States Courts and of the 
cts of Congress. By Benjamin Vaughan Abbott. Vol. 
VI. New York: Diossy & Company, 1874. 

This volume is the second supplement to “‘ Abbott’s 
National Digest,’ and embraces the reports and stat- 
utes from May, 1872, to November, 1874. It is an 
epitome of the decisions reported by Wallace, Lowell, 
Blatchford, Dillon and the other United States Court 
reporters, together with the decisions found in the 
National Bankruptcy Register and the Current Law 
Magazines. Even the opinions of the Attorney-Gen- 
eral, the Acts of Congress, and the decisions of the 
Court of Claims are represented. The titles ‘‘ Bank- 
ruptcy ”’ and “‘ Patents” are particularly full and valu- 
able. The volume appears to be uniform with the pre- 
ceding volumes in accuracy and fullness. This series 
deserves the patronage which it receives at the hands 
of the profession. 


¢ Tilton v. Henry Ward Beecher. Action for crim. 

” tried in ‘the City Court of Brooklyn, Chief Justice. 

breed 4 Neilson, ee Vol. I. New York: McDivitt, 
Campbell & Co., 5. 

The report of the ie of American trials, which is 
given in the daily newspapers, affords all that is requi- 
site for the ordinary reader. But for the lawyer 
and publicist, who may desire to preserve the records 
of this marvelous case, something more permanent 
than the work of the journalist is desirable. The pub- 
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lishers of this volume are supplying this desire by the 
publication of the proceedings verbatim in book form. 
This volume contains the portraits of Judge Neilson, 
Mr. Tilton, Mrs. Tilton, Mr. Fullerton, Mr. Morris, 
Mr. Pryor and Mr. Moulton. The testimony for the 
plaintiff is mainly included in this volume. The pro- 
ceedings of each day are prefaced by a summary and 
a description of the scenes of the court-room, as given 
by the reporter of the New York Tribune. It is 
unnecessary to speak of the great professional, as well 
as public, importance of the records of this trial. 
Every point is contested with vigor and ability, and 
the debates between counsel on the admissibility of 
evidence are splendid specimens of forensic eloquence 
and legalacumen. Long after the trial is ended, the 
case will be read with absorbing interest by layman 
and lawyer. 


Banker’s Almanac and Register for 1875. Edited by B. 
Homans, Jr. New York: Office Banker’s Magazine. 


This almanac contains alarge amount of interesting 
financial matter. It gives among other things a list of 
all banks and bankers in this country; the premium on 
gold at New York for each month in the years 1869- 
1874; the price of United States bonds from 1863; the 
interest laws of the States; an alphabetical list of 
cashiers in the United States; list of Insolvent Na- 
tional banks; list of foreign banks and bankers; rail- 
road in default, etc. There arealso a number of very 
handsome designs for bank buildings. 

———— 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, April 6, 
1875: 

Motion to dismiss appeal granted with costs—Smith 
v. Belden.—Motion to dismiss appeal denied without 
costs—In re petition of Edward Burke to vacate 
assessment; in re petition of Eugene Kettletas to 
vacate assessment.——Judgment affirmed with costs— 
The People, etc., and ano. v. McGuire; The Mutual 
Life Insurance Company v. Howland; The Fisk Pave- 
ment and Flagging Company ». Evans; Driggs v. Sim- 
son; The People ex rel. Brooklyn Park Commissioners 
v. The City of Brooklyn et al.—Order of General 
Term affirmed with costs—In re the application of the 
Commissioners of Public Parks to acquire title to land 
for parade ground.— Order of General Term granting 
new trial reversed, and judgment on verdict affirmed 
with costs—Thurber v. The Harlem Bridge, etc., Rail- 
road Company.——Judgment reversed and new trial 
granted, costs to abide event—Fraser v. McCloskey. 
—Appeal dismissed with costs—Hale v. Clauson and 
ors.——Order of General Term reversed, and order of 
Special Term affirmed with costs—In re petition of 
Helen E. Little to vacate assessment, etc., v. The 
Mayor, eto., of New York. 

——___ > 


CORRESPONDENCE. 


Tue New UNITED STATES JUDGE FOR THE EASTERN 
DiIsTRICT OF MICHIGAN. 


Detroit, April 3, 1875. 
Editor of the Albany Law Journal: 

The appointment of the Hon. Henry B. Brown tothe 
place made vacant by the death of Hon. John W. Long- 
year, the late eminent judge of the United States Dis- 
trict Court for the Eastern District of Michigan, gives 
great satisfaction to the bar in general, and to the 





people at large. Judge B. is a graduate of Yale, has 
had about fifteen years’ successful experience at the 
bar in this city, has been Assistant United States 
District Attorney, and has been judge of the Wayne 
County Circuit Court. He is particularly versed in 
admiralty law. He is under forty years of age, isa 
man of fine presence, a gentleman in every sense, an 
upright citizen of unexceptional habits ; industrious and 
painstaking, and can scarcely fail to distinguish him- 
self on the bench. Judge Brown visited in Europe in 
1873. His firm, Pond & Brown, have done a very large 
business in the State and United States courts, includ- 
ing the United States Supreme Court. H. 


—_——_—__.@_—___— 
NOTES. 


R. DAVID A. WELLS has written a letter to the 
New York Evening Post in support of his posi- 
tion that a State ought not to tax its citizens upon 
their personal property situated beyond its bounda- 
ries; and that the decisions of the United States Su- 
preme Court definitely settle that the provisions of 
law by which certain States do thus tax are unconsti- 
tutional and void.—The Memphis Bar and Law Lib- 
rary Association has been formed the objects of which 
are stated to be to maintain the honor and dignity of the 
profession, to cultivate the science of law, to promote 
social intercourse among its members, to aid in the ad- 
ministration of justice, and to found a permanent law 
library. It is expected that within a year a library of 
4,000 volumes will be secured. 

Ex-Judge James J. Roosevelt of New York, for- 
merly of the Supreme Court and Court of Appeals, 
died April 5, 1875.—— John W. Longyear, judge of the 
United States District Court forthe eastern district of 
Michigan, died on the 12th ult. Judge Longyear was 
born October 22, 1820, in Ulster county, New York. 
In 1844 he went to Michigan where he was admitted to 
the bar in 1846. In 1862 he was elected to congress and 
re-elected in 1864. In 1867 he served as a member of 
the Constitutional Convention. In 1870 he was ap- 
pointed to the position which he held until his death. 
— Under a construction of a late act of congress, it 
has been decided that Gen. Sickles retains the place 
on the retired list and is entitled to pay as a major- 
general from the date of his resignation of the Spanish 
mission.—The Tichborne case has entered on a new 
phase. On the 18th ult. a declaration was filed, at the 
suit of Sir Roger Tichborne, the claimant, against Mr. 
Murray, clerk at the Petty Bag Office, Queen’s Bench, 
for failing to issue a writ of error. Proceedings 
are in the form of an action of mandamus, under 
the sixty-eighth section of the Common Law Pro- 
cedure act, 1854, and the damages are laid at £500,000. 

The Echo says that ‘Charles Austin, the friend of 
Mill, the pupil of Bentham, the radical of radicals, 
has ended by ‘ founding a family,’ by personal homage 
in his will to the practice of entail and strict settle- 
ment! The very successful barrister, of whom Mr, 
Tollemache, his latest biographer, says that some one 
wrote on the door of his chambers, ‘Gone to Cali- 
fornia!’ who, according to another writer, was once 
so very much ‘ retained’ that he was met riding in the 
park, ‘doing equal justice,’ as he said, ‘to all his 
clients,’ has closed his career by leaving all his real 
estate to the use of his eldest son, Charles, for life, 
with remainder to his eldest son on strict settlement, 
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and the residue of his personal estate (sworn under 
£140,000) he leaves upon trusts similar thereto. Was 
it not Mr. Bright who said that really you know noth- 
ing of a man until you have seen his will? What 
would Mill and Jeremy Bentham say to this will of 
Charles Austin’s ?”,——-The London Law Journal states 
that a parliamentary return, ordered on the motion 
of Sir Sidney Waterlow, shows that in the legal year 
ending with the long vacation of 1874, there were 416 
causes tried at Guildhall before judges of the Superior 
Courts, and there were as many as 786 causes made 
“‘remanets.”” Of Queen’s Bench causes there were 
only 115 tried and 554 remanets. In the same year 
there were 838 causes tried at Westminster and 447 
remanets; in the Queen’s Bench, 236 tried and 270 
remanets. In the return from the Court of Exchequer 
it is stated how many of the causes were made re- 
manets “* by consent ’’— viz., 28 of the 59 remanets in 
London and 22 of the 121 at Westminster. 


The London Law Journal makes the following obser- 
vations which apply largely to the Tilton-Beecher trial : 
***Much ory and little wool’ is an aphorism applicable 
to some cases which seem to possess a faculty for pro- 
lixity out of all proportion with the difficulties, either 
in law or fact, presented by them. For ten whole days 
Vice-Chancellor Malins was occupied, at the close of 
Hilary Term, in hearing the cause of The Panama and 
South Pacific Telegraph Company, limited, v. The India 
Rubber, Gutta Percha, and Telegraph Works Company, 
limited, Markham Gray, and Sir Charles Tilston Bright. 
Yet the facts having any actual relation to the ques- 
tion in the suit were few and simple, and scarcely open 
to doubt. Plenty of extraneous matter found its way 
into the cause, as often happens when the parties can 
afford a prolonged contest, and where something more 
important than asum of money appears to be at stake.”’ 
— Mr. Charles Lennox Peel, son of the Right Hon. 
Sir Lawrence Peel, and private secretary to the Duke 
of Richmond, has been appointed clerk of the council 
in succession to the late Sir Arthur Helps. — Sir 
William Rose, K. C. B., has been appointed clerk of 
the parliaments, in the room of the Right Hon. Sir J. 
Shaw Lafevre. The post was offered to, and declined 
by, Mr. Montagu Corry, the private secretary of the 
prime minister. 


The London Law Times refers to the schemes for the 
appellate jurisdiction in England, as follows: “In 
1872 Lord Coleridge, being then Attorney-General, thus 
addressed the Social Science Congress at Plymouth: 
* It is not easy, and I do not pretend to be able to sug- 
gest a simple and perfectly inoffensive amendment of 
the Court of Final Appeal, because here any change — 
that is, any change worth making—involves destruc- 
tion. * * * Thejurisdiction of the House of Lords, 
except that suitors are a small body, belong to no 
class, and have no power of combinatien, would long 
since have been swept away as an intolerable and out- 
rageous abuse in point of practice. * * * ’ After 
quoting instances of the ‘endless delays and immense 
expense’ of the House of Lords, Lord Coleridge went 
on to say, ‘ For my own part no alteration will be satis- 
factory, and I can take no part, either officially or pri- 
vately, in supporting any which leaves to the House of 
Lords as such, the right of deciding causes. It is one 
thing to acquiesce in an anomaly which we have 





received from our ancestors, and which has the conse 
cration of centuries. It is quite another to enact it 
afresh, and to stamp with our approbation what is 
unworthy of it.’ And the noble lord’s practical sug- 
gestion was this: ‘A court of eight members, at the 
least, in which Scotland, Ireland, and the colonies 
should be represented, and of which all existing law 
lords should be ex officioand unpaid members, * * * 
I believe could well dispose of the business now dis- 
posed of by the House of Lords, the Judicial Commit- 
tee and the Exchequer Chamber. * * * One source 
of supply for the fature,I would make the Ex-Lord 
Chancellors and Chief Justices, whose pensions— 
whether maintained at their present rate or reduced 
—should be dependent until some given age, seventy 
or seventy-five perhaps, on some fixed amount of ser- 
vice as members of the Court of Appeals.’”’ 


The following are examples of the attacks of English 
newspapers on English judges: The Morning Post 
says: “‘Mr. Justice Denman will have rendered an 
immense service to the nation if the result of the 
recent committal of Cradock for contempt of court 
should be that a similar act is rendered impossible for 
the future.”” The Times says: ‘‘We do not say that 
Mr. Justice Denman was not acting at Hertford within 
his powers, but we do unhesitatingly say this: ‘That 
the case proves that such powers ought not to be vested 
in any judge.’’’ The Pall Mall Gazette says: ‘We 
trust that the discussion in parliament will induce the 
judges to set bounds for themselves to the authority 
which they at present exercise with respect to contempt 
of court. Arbitrary authority of any kind is a dan- 
gerous possession, and is apt to grow by invisible accre- 
tions in the hands of its possessors; it is only by the 
jealous supervision of those for whose ultimate benefit 
it is conferred, and by the wise self-restraint of those 
who wield it, that it can be prevented from degenerat- 
ing into a scandal, if not into an absolute instrument 
of oppression.”’ The Morning Advertiser, commenting 
on the same case, remarks, ‘“‘that it hopes to see it 
made the pivot of re-action, and Sir Alexander 
Cockburn’s pleasant theory and practice of contempt 
stamped with all the reprobation it merits at the 
hands of a free people.”’ 


Serjeant Ballantine had a great ovation in India, 
when he went to defend the Guicowar of Baroda from 
the charge of attempting to poison Colonel Phayre. 
A large crowd assembled at-the station at Bombay, 
from which Mr. Serjeant Ballantine and Mr. Purcell 
started for Boroda. At Bulsar station a crowd was 
assembled, who cheered when the train went by. At 
Surat several native chiefs and an immense assem- 
blage of people awaited the arrival of the train; the 
learned gentlemen were entertained with tiffen (lunch- 
eon) by the Rajah of Rus Boyle; they were also decor- 
ated with garlands, and pan sowpari was served and a 
poem read in honor of the serjeant. Again, at Broach, 
all the Vakeels of the district met the train, and again 
the people insisted on serving pan sowpari and decor- 
ating them with garlands. On their arrival at Baroda 
the crowd was so immense that the learned serjeant 
and Mr. Purcell had great difficulty in forcing their 
way toa carriage. Torchmen and native gentlemen 
on horseback escorted them to the little camp where 
their tents were pitched. 
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CURRENT TOPICS. 


) R. GROSS has introduced a bill into the Senate 
4. to abbreviate the forms of deeds, mortgages, 
and covenants. The well-known prolixity of legal 
documents, especially those relating to interests in 
real estate, has occasioned considerable dissatisfac- 
tion and even ridicule in the non-professional com- 
munity. The process of simplification and abbrevi- 
ation has been pretty well carried out in this and 
other States in pleadings. And there is nothing to 
hinder any contract or conveyance relating to any 
interest whatsoever being made in the simplest, 
shortest, and plainest form possible. But the pro- 
fession adheres to its traditions when the statutes 
do not intervene; and Mr. Gross has initiated a 
good movement. The first section of his bill pro- 
vides that a deed may be made in the form: 


‘*This deed, made the day of , in the 
year , between [here insert names of parties], 
witnesseth, that in consideration of [here state the 
consideration}, the said doth [or do] grant 
unto the said all {here describe the property, 
and insert covenants and other provisions|.” 


Other provisions of the bill are intended to declare 
that any forms of expression such as ‘‘This is a 
quit-claim deed” or ‘‘ This is a mortgage,” shall 


mean just what they say. It certainly would be a 
great saving of time and expense, a great avoidance 
of trouble and misconstruction if short forms for 
deeds could be universally adopted. For there is 
little force in the old plea that prolixity, verbosity, 
and formality are symbols of the gravity and signifi- 
cance of the act, and that a man should not be 
deemed to have intended to do an important thing, 
unless it is accompanied with corresponding formal- 
ity and fullness of expression. 


The Solicitors’ Journal remarks that the necessity 
for defining by legislation the power of judges to 
commit for contempt of court seems to be recognized 
in most systems of law. Our contemporary refers 
to our acts of congress of 1789 and of 1831 con- 
cerning contempts of court, and shows that, under 
the latter act, the power of the United States courts 
to punish as contempts publications made, or acts 
done, out of court is of the most limited character. 
In France, by article 222 of the Code Pénal, words 

Vor. 11.— No. 16, 


tending to impeach the honor or integrity of magis- 
trates are punishable by imprisonment for not less 
than one month nor more than two years. If the 
words are uttered in court the punishment is im- 
prisonment for a period of from two to five years. 
The Italian code contains similar provisions, and 
most of the other penal codes of Europe follow in 
the same line. The Prussian code is said to contain 
provisions specially directed against newspapers. 
By the Indian Penal Code, section 228, whoever 
intentionally offers insult or causes interruption to a 
judge sitting in a cause, is punishable by imprison- 
ment not less than six months or by fine not exceed- 
ing 1,000 rupees, or by both fine and imprisonment. 
In England the railway commissioners and County 
Court judges are only allowed to punish summarily, 
contempts committed in the face of the court. 


There is a new issue in the case of Carl Vogt who, 
we had supposed, had got through with the courts 
in this country and had departed for Belgium, where 
he could be tried for his alleged crimes. It seems 
that Commissioner White récently held Vogt to 
await the President’s warrant of extradition to 
Belgium. His counsel then applied to Judge 
Blatchford for a writ of habeas corpus and a certio- 
rari, for the purpose of having the proceedings be- 
fore the commissioner reviewed and set aside if 
erroneous. The counsel forthe Belgian government 
contends, that in extradition cases the United States 
Circuit Court cannot review the proceedings before 
the commissioner. The question is considered of 
great importance, as it has not before arisen. The 
efforts which have been made to procure the extra- 
dition of Vogt, and the corresponding counter-efforts, 
have thus far been the means of elucidating some of 
the most important principles of private interna- 
tional law. The new issue has not yet been decided. 


The Daily Register has triumphed over all ob- 
stacles thus far, and bids defiance to its opponents 
which it styles the ‘‘ big dailies.” It remains to be 
seen whether the recent unsuccessful attempt to re- 
peal the law under which the Register was designated, 
will be followed by any modification of the law 
during the present session of the legislature. A 
correspondent of the Hvening Post asks the ques- 
tion: ‘‘In commending the New York statutory 
newspaper as a means of giving publicity to legal 
notices, have not governor, judges and lawyers 
sacrificed the real intents of publication to profes- 
sional convenience?” He then goes on to cite 
several cases in which the opinions of the judges 
indicate that the true theory of publication of such 
notices is not that they should be merely printed, 
but that they should be published to the world. 
But we suppose that is not the theory of the Register 





and of the members of the profession who support 
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it. Their theory seems to be that every man should 
have his lawyer if he wants to know what is going 
on in the legal world, and that every lawyer should 
take the paper which proclaims the desired informa- 
tion. There is ‘‘ method ” in this. 


In Ragsdale v. Memphis and Charleston Railroad 
Co., the Supreme Court of Tennessee recently con- 
sidered a rather novel question in the law of master 
and servant. A conductor was run over and in- 
jured by the train over which he had charge, through 
the alleged misconduct and negligence of the engi- 
neer in disobeying his instructions. The conductor 
brought an action against the company to recover 
for the injury. Therule that the master is not liable 
for an injury received by one servant through the 
negligent conduct of a fellow-servant, while both 
are acting in employments of the same grade, has 
been fully recognized. But the rule has been held 
in many cases not to apply where the two servants 
were employed in separate departments. It has also 
been held not to apply when a servant, in a subordi- 
nate position, is injured through the negligence of 
one in a superior position. But in the case of Rags- 


dale v. Memphis and Charleston Railroad Co., the 
position was reversed, and the superior claimed to 


be injured by the negligence of an inferior. The 
court held that the action could not be maintained. 


The representatives of Mr. Bergh were before the 
Court of General Sessions in New York, on Tuesday, 
prosecuting J. J. Carpenter for keeping a dog-fight- 
ing establishment. In the beginning of this case 
Mr. Bergh, as we recently stated, was brought be- 
fore the court for contempt in writing an alleged 
improper letter to the grand jury for not finding an 
indictment against Mr. Carpenter. A subsequent 
grand jury found an indictment against Mr. Carpen- 
ter, and when his case was called in the General 
Sessions, he admitted that he had done wrong in 
keeping a dog-fighting establishment, promised not 
to offend again, and apologized to the court and Mr. 
Bergh. Recorder Hackett was pleased to hear the 
apology, and exercised the clemency vested in him 
by simply imposing a fine of $250. But the recorder 
said that dog-fighting was, perhaps, the most brutal 
practice in the community, and that he was deter- 
mined to punish in the future, to the utmost limit, 
all participants in this and kindred pastimes who 
should be brought before him. 


The Pall Mall Budget states that a case has recently 
been decided in the new federal tribunal of Switzer- 
land relating to the carriage of money-packages. 
The point in dispute is between the railway compa- 
nies and bankers as to whether the latter may send 
parcels of securities marked with a low fictitious 





value, and at a proportionately reduced charge. 
The railway companies contend that the true value 
must in all cases be marked and paid for. The 
Paris and Lyons Company some time since selected 
a certain package marked as containing 2,000 francs, 
It was opened on the application of the company, 
under a warrant from a court, and found to contain 
securities worth over 415,000 francs, and the firm at 
Geneva, which made the remittance, was accord- 
ingly charged about 2,500 francs for carriage. The 
Cantonal Court in Switzerland decided that the firm 
was bound to pay the increased sum ; and the Federal 
Court, on appeal, sustained the judgment. The 
Budget thinks that this decree will revolutionize the 
whole system of money remittances between France 
and Switzerland. 


A practice has prevailed in the Court of Common 
Pleas of New York of discharging judgments upon 
recognizances or consent of the District Attorney, 
upon proof that the accused has been surrendered 
by his bail, or has surrendered himself, and entered 
into a new recognizance. In the case of The Peo- 
ple v. Coman, the question arose whether this prac- 
tice is correct, and the judges, after considering 
the matter very fully, were of opinion that it was 
not. A bill has been introduced into the legislature 
requiring the Court of Common Pleas to discharge 
judgments on forfeited recognizances, on the certifi- 
cate of the District Attorney that the people are in 
as good a condition for the prosecution of the per- 
sons indicted as they were when the recognizances 
were forfeited. Chief Justice Daly is of the opinion 
that this bill would practically annul the decision in 
Coman’s case, and compel the court to discharge 
judgments on forfeited recognizances on the mere 
certificate of the District Attorney. 


The Solicitors’ Journal is authority for the state- 
ment that there is a pauper-debtor, named Kelly, 
in the county gaol of Roscommon, England, whose 
incarceration dates from June 23, 1853. He has 
been imprisoned, it will be seen, nearly twenty-two 
years, and has cost the country £53 a year for his 
support. We are not informed how much distress 
of mind and body his confinement has cost the 
debtor. Recently the matter was brought before 
the grand jury and the facts were stated to Justice 
O’Brien, who asked for the production of the war- 
rant under which Mr. Kelly was detained. The 
governor of the gaol informed the judge that he 
believed the man was confined for contempt of court 
for non-payment of costs in a suit in the Court of 
Probate. The order of that court could not be 
produced and the crown solicitor was requested to 
inquire into the matter. This appears to be one 
of the most remarkable instances of legal tyranny 
which have recently come to light. 





THE ALBANY LAW JOURNAL. 


247 




















NOTES OF CASES. 


N Williams v. Butcher, 1 Weekly Not. Cas. 304, 
the Supreme Court of Pennsylvania held that a 
discharge in bankruptcy subsequent to a judgment 
on a debt provable against the estate, is a bar to 
execution. In this case the judgment was obtained 
in 1870, and the petition was filed and the discharge 
obtained in 1873. The execution was then issued, 
and defendant applied for a stay. It appeared that 
plaintiff never received actual notice of the proceed- 
ings in bankruptcy. But plaintiff was returned as a 
creditor, and the court said that, where no fraud is 
proven in obtaining the discharge, it will protect 
the bankrupt, whether notice was in fact given or 
not. In Monroe v. Upton, 50 N. Y. 593, it was held 
that a judgment entered after the filing of the peti- 
tion in bankruptcy upon a decision rendered prior 
thereto, is released by the discharge. But in Brad- 
Jord v. Rice, 102 Mass. 472, it was held that a judg- 
ment recovered upon a debt provable in bankruptcy, 
after the proceedings have been instituted, is not 
released by the discharge. In Monroe v. Upton, 
supra, one ground of the decision was, that the 
judgment was not anew debt. But the decisions 
are not uniform on this point. The following cases 


hold that the debt is merged in the judgment: In re 
Williams, 3 Bk. Reg. 74; Mansfield’s Case, 6 id. 


388. The following cases hold that the debt is not 
so merged: Jn re Stevens, 4 Bk. Reg. 122; In re 
Brown, 3 id. 147; In re Vickey, id. 171; Monroe v. 
Upton, supra. 


The case of Threlfall v. Benorck, 32 L. T. N.S. 95, 
relating to the lien of innkeepers which we recently 
noticed in+brief, and to which our attention has 
been called by a correspondent, was decided 
in the Exchequer Chamber. The facts of the 
case were these: In December, 1870, one Butcher 
residing at Sawrey, about a mile from defend- 
ant’s inn, hired a piano, from the plaintiff, at 
15s. a month, and the piano was delivered to 
Butcher at Sawrey. Butcher removed to defend- 
ant’s inn with his wife and sister and took with him 
the piano. Defendant had no knowledge that the 
piano did not belong to Butcher. Butcher agreed 
to pay the defendant, besides a sum for board, 16s. 
per week for a private sitting room in which the 
piano was placed. Butcher having left the inn 
without paying his bill, defendant kept the piano 
and refused to deliver it to plaintiff. There was no 
question raised as to whether Butcher was a boarder 
or a guest. The case speaks of him through- 
out as a guest. The only contention was as to 
whether the piano was an article to which an inn- 
keeper’s lien would attach as against third persons. 
Plaintiff contended that defendant was not bound to 
receive the piano with his guest, and that the founda- 
tion of the lien, as to goods of third persons, being 





the obligation to receive them, it did not attach in 
this case. Counsel cited Broadwood v. Granara, 10 
Ex. 417, 423; Turvill v. Crawley, 13 Q. B. 197 ; 
Yorke v. Grenaugh, 2 Ld. Raym. 866. But Lord 
Chief Justice Coleridge said that this was a hopeless 
contention; and that without deciding whether an 
inn-keeper is bound to receive a piano, it could not 
be doubted that the defendant having in this case 
received the piano as the property of the guest, 
had a right of lien upon it for the payment of the 
debt of the guest. All the barons of the Exchequer 
concurred, 


In Henderson v. Palmer, 7 Chicago Leg. News, 
233, the Supreme Court of Illinois recognized the 
rule that, when money is paid to compound a felony, 
or an agreement is entered into to pay money for 
such a purpose, such contract is immoral and illegal. 
It appears that one A. B. Henderson, the son of, 
appellant, was employed as an operator by a tele- 
graph company in Chattanooga, in the State of 
Tennessee, prior to the year 1867; that the officers 
of the company instituted a criminal prosecution 
against him for embezzling $220, money of the com- 
pany; that, by the laws of the State of Tennessee, 
embezzlement is made afelony. After the prosecu- 
tion was commenced, on the 26th day of November, 
1867, appellant was, to stop the prosecution against 
her son, induced to execute, with her husband and 
another, a note for $980, and a mortgage on the 
house dnd lot in which she and her husband lived, 
to one O. H. Palmer, an agent of the company, to 
secure the payment of the note. The house and lot 
was her sole property, derived from other sources 
than from her husband. There was no agreement 
that the son should be discharged from the claim of 
$220. It was held that the note and mortgage were 
void. 


In Bennett v. Mathews, 7 Chicago Leg. News, 235, 
the Supreme Court of South Carolina considered the 
proof of handwriting by comparison. It was held 
to be the rule in South Carolina that comparison of 
handwriting as a means of ascertaining the genu- 
ineness of the handwriting in question, can only be 
permitted in aid of doubtful proof. It cannot be 
resorted to as an original means of ascertaining the 
genuineness. See Bird v. Miller, 1 McM. L. 125; 
Bowen v. Plunkett, 2 McC. 518. Comparison of 
handwritings irrelevant to the record to ascertain 
the genuineness of the handwriting in question is 
permitted in Massachusetts, Maine, Connecticut, 
Ohio and Vermont. In New York, New Hamp- 
shire, Virginia, New Jersey and some other States 
this evidence is excluded. The English courts were 
at variance on the subject until the Statute of 28 
and 29 Victoria, § 8, c. 18, which permits a com- 
parison by the jury and witnesses of the disputed 
writing with paper satisfactory to the judge. 
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TRIAL BY NEWSPAPER. 


\ E frequently gain refreshing and ingenious ideas 

of the administration of the law from the news- 
papers. Last week we reviewed the course of the 
newspapers toward the judges. This week we are 
able to present to our readers a new scheme for the 
substitution of newspapers for courts, in short, of 
Trial by Newspaper. We extract the following, 
relative to the Beecher-Tilton trial, from the Spring- 
Jield Republican: 


‘*Tt can hardly be called a magnificent success as 
an exercise of American jurisprudence under the 
most favorable circumstances. It does not present 
the great features of the attack and of the defense 
sharply ; it excludes witnesses, whose testimony is 
vitally important, on trivial, antiquated and inde- 
fensible grounds; it admits a vast army of other 
witnesses, who have nothing to say as to the real 
issue, who take this opportunity to drag in and 
slander innocent people, and who are brought on 
only to lumber the minds of the jury with irrelevant 
matter. There is a constant cross-fire of ‘ objec- 
tions,’ which only serve to mystify the subject, to 
irritate the court, and to weary the jury, and to show 
off the pettifogging capacities of the most eminent 
lights of the bar. As if to add to the judicial trial 
the worst features of what was called the newspaper 
trial, General Tracy’s venomous and bitter denuncia- 
tion of Tilton, which is thus far very feebly sup- 


ported by the evidence, has been sown broadcast 

over the country in a gratuitous pamphlet edition. 

* * * * * * * * 
‘**Tt is suggested that it would be an improvement 

to adopt some features of the French system, under 

which the judge holds an inquisition and calls such 


” 


witnesses as he thinks will illuminate the case. 
* * * ‘The French law, while it is not incum- 
bered by much of the English nonsense as to rules 
of evidence, is lacking, however, in the development 
of examination and cross-examination.” 

“Tt is surprising, after all, how thoroughly the 
newspapers tried the case. Very little, essential to 
its proper understanding, has been added by all the 
efforts of Judge Neilson and the array of learned 
counsel on both sides. What was before apparent 
to millions of American people, they have simply 
been laboring to make apparent to twelve men of 
Brooklyn, some of them quite below the average in 
point of current information, though not necessarily 
in judgment. The newspapers presented the case 
much more connectedly and much more conveniently 
to the understanding, and by giving full scope, first 
to one side and then to the other, failed not of sub- 
stantial justice. This is not a new function of the 
press; it must, from its very nature, be censorial 
and semi-judicial.” 


In making the above choice extracts, we have 
merely omitted some passages eulogizing the Moul- 
tons and by implication denouncing Beecher, and 
going to show how impartially the Republican is 
trying this case for Tilton. We have never under- 
stood that the Republican claimed to be a comic news- 
paper, and therefore we suppose the aforesaid sen- 
timents are to be taken seriously. The Republican 
began to fit itself to try this case, long before the 
cause came into court, by taking sides decidedly for 





the present plaintiff, insisting that the defendant 
ought to appear in court and explain his letters, and 
predicting that he could not possibly succeed in the 
attempt. And now the same sapient journal has in 
effect decided the cause for itself and its readers by 
repeated articles like the above. 

Now, in the outset, we concede that there is jus- 
tice in one of the Republican’s animadversions. Fas 
est ab hoste doceri. The newspaper is right when it 
says, that ‘‘vitally important testimony is excluded 
on trivial, antiquated, and indefensible grounds.” 
Or to speak more correctly, the newspaper will be 
right, when Mrs. Tilton’s testimony shall be ex- 
cluded, as of course it must be, as the law stands. 
We have heretofore expressed our views on this 
point. It is a source of humiliation to us that a 
newspaper should have sound reason for such a 
criticism. This, however, is the only grain of sense 
or truth in this extraordinary article. 

The first point we wish to make in reply is this: 
the newspapers ought to have nothing to say about 
this cause. Some newspapers have had the decency 
to refrain from mentioning it, notably the New 
York Evening Post. In the cause of decency the 
public journals should be silent about this nasty case. 
If the trial were a criminal or religious one between 
the same parties we might be very sure they would 
give themselves no trouble about it. You could 
hardly hire them to occupy the same space with the 
plaintiff's poems or the defendant’s sermons. But 
as it appeals to the foulest and most degraded pas- 
sions of human nature, the newspapers seize upon it 
asarich mine. This trial is a perfect God-send, or 
rather devil-send, for the newspapers. And even so 
conservative and reputable a journal as the Republi- 
can isnot above making an honest Yankee penny 
out of the great scandal. But the newspapers ought 
not to bite the hand that feeds them. Ingratitude 
is sharper than a serpent’s tooth. They ought to be 
grateful to the forms of law that have spun out this 
inquiry so long for their benefit. Let them not kill 
the goose that lays the golden egg for them. 

Secondly, we ask who and what are the judges of 
this new tribunal? Let us have no Venetian 
secret tribunal of ten. People, in reading the news- 
papers, are apt to forget that the article in question 
is only the sentiment of one particular individual 
who writes it. The publicity of expression and the 
secresy of authorship lend it sanction. Nobody can 
ever find out who writes an article for the London 
Times. There is something rather awful about this. 
If we could go behind the oracle and see the priest 
who pronounces the prophecy we might lose our 
faith. We might even discover the priests making 
fun of their own vocation, as they did in olden time. 
Punch once suggested, as a preventive of railway 
accidents, the tying a director on the front of the 
locomotive. In like manner it might possibly have 
a restraining effect upon the newspapers, if they 
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were compelled to put each author’s name at the 
head of his article. 

Thirdly, we are curious to know how we are to 
arrive at a determination by the new tribunal. The 
newspapers do not allagree. We are bound in can- 
dor to confess that most, by far the most, of them 
agreed long beforehand, that of course Mr. Beecher 
must naturally be guilty. But still there are ex- 
ceptions. How would the Republican arrange this ? 


Possibly by a committee of the whole of the editors- 
in-chief, or better yet, by the vote of the editors of 
the journals showing the largest aggregate circula- 
tion. 

But really, this idea of the ‘‘censorial and semi- 
judicial ” function of the press is too absurd for dis- 


cussion. It is the claim of a class of men who are 
jealous of the legal profession, and are rivals for the 
social and political honors which in past times 
have been given to lawyers. Such men see nothing 
in objections to evidence but ‘‘ mystification” and 
‘‘nettifogging.” Those are the men who lament 
the ‘‘ decline of forensic eloquence,” and the deca- 
dence of the bar, and offer themselves to the public 
in place of the lawyers as censors and law makers. 
These are the men who decry the jury and offer the 
newspaper in its stead. These are the men who 
know all about a lawsuit before it is half tried, or 
even before it is begun, and tell us ‘‘ what is ap- 
parent to millions of the American people.” These 
are the men who howled because Stokes was not 
illegally hanged, and who are now howling lest the 
court of last resort should decide that Tweed was 
unlawfully sentenced. Some countries have been 
ruined because they were priest-ridden; we stand in 
some danger of being ruined because we are press- 
ridden. Ignorance, violence, prejudice, partiality, 
even venality, characterize many of these men in 
their treatment of legal matters. Under the guise 
of impartiality they conceal the basest motives. We 
have no friendship or even acquaintance with Mr. 
Beecher; he never has kissed us nor any of our female 
relatives that we know of; and except that for the 
sake of religion and morality we hope he is not 
guilty, we have no interest in his case; but we must 
say, that the spectacle of ‘‘ millions of the American 
people,” inspired by the press, exclaiming in one 
breath that if the defendant’s letters and admissions 
do not mean adultery, he must say so under oath, 
and explain them, and in the next breath exclaiming 
that those letters and admissions conclusively do 
mean adultery, and that there is no use in his deny- 
ing it and no sense in his explanations — that this is 
a ludicrous, pitiable, and shameful spectacle, a 
mockery of law and of legal ideas, fit only for the 
minds of fools and the region of chaos; and that the 
American press is responsible for it. In truth it has 
become almost impossible for a public man to have & 
fair trial in this country, because of the fear of news- 
papers. The common mind surrenders itself to its 





newspaper and changes its opinions as its oracle 
changes. So useful and respectable a journal as the 
Springfield Republican ought to be ashamed of itself 
for the article from which we have quoted, ought 
to dismiss the wiseacre who wrote it from its edi- 
torial staff, and ought to hold itself now, as it has 
been in past times, something above the common 
and venal herd of newspapers. 


—_——__—_@ 
CONCERNING CONTEMPTS. 


T= power of courts to deal summarily with cases 

of so-called ‘‘ constructive” contempt has again 
recently attracted attention, both here and in Eng- 
land. The Storey contempt case in Chicago was the 
exciting cause in this country, while in England, 
the summary, and no doubt injudicious, imprison- 
ment, by Mr. Justice Denman, of one Craddock on 
the ground that he had attempted to intimidate a 
witness, opened up the whole subject; and Mr. C. 
Lewis forthwith gave notice in the House of Com- 
mons that he should shortly ‘‘ bring under considera- 
tion the genera] subject of the power vested in her 
Majesty’s judges, without any appeal or reference 
to a jury, to inflict fine and imprisonment for so- 
called contempt.” So too in Illinois, hard on the 
brief confinement of the proprietor of the Times, a 
bill was introduced into the legislature to limit the 
power of the courts to acts occurring in the presence 
of the courts. 

It is very generally conceded that judicial tribu- 
nals must be invested with a certain amount of sum- 
mary coercive power, in order to perform their 
ordinary functions— for instance, with power to 
punish willful disobedience to its lawful orders, open 
obstruction of its proceedings, or open and direct 
insult to the judges —contempts in the plain and 
literal sense of the word; but it is very strenuously 
insisted, by the newspapers, that to attempt to bias 
the minds of a jury and so to influence their decision 
by comments upon a pending trial, or to abuse, 
through the columns of a newspaper, the judges and 
officers of a court, are matters which lie entirely be- 
yond the summary jurisdiction of the court. 

In some of the States, as in Pennsylvania, the 
power to punish for contempt has been restricted by 
statute to offenses committed in the presenve of the 
court or in disobedience to its mandates, and the 
United States courts are limited by similar provis- 
ions; but where not thus restrained by statutes, 
the courts have very generally insisted on their 
right — though they have seldom exercised it — to 
punish summarily for publications made or acts 
done out of court. This was several times illus- 
trated in England during the Tichborne trial, and in 
this country, a couple of years ago, by the Chicago 
Journal case. 

The distinction which these statutes make, and 
which is insisted upon by the opponents of the 
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courts, between ‘‘actual” and ‘‘ constructive” con- 
tempts, is almost utterly baseless, as the Nation very 
clearly pointed out the other day. Acts or words 
tending to impede, hinder, or embarrass the due 
administration of justice, are actual contempts of 
court, whether committed or spoken in the presence 
of the court or miles away from it. The Nation 
said: ‘‘The true distinction between actual con- 
tempt and constructive contempt we should take to 
be rather indicated by the nature of the acts or 
words, their intent and their probable effect than by 
the place where they are committed or spoken. To 
hold a newspaper in contempt, for instance, for 
publishing articles complaining of actual delay in 
the business of the courts, or criticising in a temper- 
ate or even indignant manner, real abuses in the 
administration of justice would clearly be an attempt 
at introducing ‘‘ construction,” not because the 
newspaper was published out of the actual presence 
of the court, but because such criticism has not the 
object or the result of impeding justice but rather 
of advancing it.” This is stating the true distinc- 
tion very fairly, and, as we understand it, very cor- 
rectly. 
To call the offense of the Chicago Times a ‘‘ con- 
structive contempt” is simply a perversion of lan- 
guage. It attacked the grand jury for finding 
indictments against it — called the jurors “common 
drunkards,” “ sports,” “ bummers” and “ gamblers,” 
and declared that the indictments were only a 
“mean and pitiful revenge.” Such language is 
certainly intended to bring disrepute upon the court 
and its officers, and is quite as likely to impede the 
due administration of justice as the contumacy of a 
witness or the disobedience of a litigant. So the 
language of the Chicago Journal two years ago, that 
“the courts are now completely in the hands of cor- 
rupt and mercenary shysters—the jackals of the 
legal profession, who feast on human blood spilled 
by the hands of man ”— was a greater insult to the 
dignity of the court, and more dangerous to justice 
than the threat of Craddock to “ give it” to a wit- 
ness if he “split on him.” Craddock got a year’s 
sentence for his offense, and the English newspapers 
said ‘‘ served him right,” while the Journal men got 
a small fine, and all the newspapers straightway 
abused the court, and finally succeeded in depriving 
of office the judge who delivered the judgment. 
The fact is, and it is one of serious import, that 
the Press is impatient of all judicial restraint upon 
its powers, and full of wrath at any attempt to limit 
what it is pleased to call “the liberty of free discus- 
sion.” Only the other day so intelligent a paper as 
the Chicago Tribune alleged that the Press, in work- 
ing its way to its present position, had ‘‘to contend 
with at least two strong and intellectual institutions 
—the church and the legal profession,” and that 
“neither Bar nor court has ever voluntarily conceded 
a privilege to the Press”— assertions as untrue in 





fact as they are illiberal in spirit, but which we cite, 
not to disprove, but solely to indicate the tendency 
of the age. And the fact is that, in this controversy 
between the law and the Press, the Press is more 
than likely to win. There is an esprit du corps, or 
rather a community of interest, that induces journals 
of all shades of opinions on other questions to unite 
in denouncing any attempt of judicial tribunals to 
restrain them; and in this country, where the Press 
directs almost entirely, public opinion; where it 
makes and unmakes the reputations of public men; 
where it can make and unmake even judges them- 
selves, the final result cannot be doubtful. The 
lever of the Press reaches too deep beneath the 
foundations of the Bench for even the most obsti- 
nate and independent judge to withstand it long. 
The newspapers claim that it is not so much the 
extent as the character of the jurisdiction that they 
except to — that they object to summary proceeding, 
not to any proceeding; but it seems clear that, in 
cases of contempt—and especially of newspaper 
contempts—if the courts are deprived of their 
summary power they will be left entirely without 
protection. 


—_——_@——————— 


FINANCIAL LAW. 


Tax ON BANKERS. 


N Bailey v. Clark et al., decided in the United States 
Supreme Court, the collectors sought to impose the 
internal revenue tax upon money temporarily bor- 
rowed by bankers in the course of their business. 
The decision is that the term “capital employed”’ by 
a banker in the business of banking, in the 110th sec- 
tion of the revenue act of 1866, does not include 
moneys borrowed by him from time to time, tempora- 
rily, in the ordinary course of his business. They 
apply only to the property or moneys of the banker 
set apart from other uses, and permanently invested 

in the business. 

STAMPS ON CHECKS. 


The solicitor of the treasury department has decided 
that the commissioner of internal revenue has a right 
to examine the bank checks of any bank, to ascertain 
whether the law is violated respecting the affixing of 
stamps to checks. 


LIABILITY OF NATIONAL BANKS FOR SAFE DE- 
POSITS. 


In First National Bank of Lyon v. Ocean National 
Bank, the New York Court of Appeals has recently 
decided a question of great importance. It is held 
that it is by no means clear that national banks have 
the power to assume the responsibilities of a bailee of 
bonds or goods for safe-keeping, and that if it be con- 
ceded that a national bank may enter into a con- 
tract to safely keep property, there is no presumption 
that the president, cashier, or other executive officer 
of the bank has the power to make such a contract. 
And where the cashier or other executive officer re- 
ceives property for safe-keeping, the mere fact of his 
so receiving it will not establish a contract of bail- 
ment. Allen, J., delivered the opinion, which is as 


follows: 
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“The point was distinctly made at the close of the 
plaintiff’s evidence and renewed at the close of the 
trial, that there was no evidence that the corporation 
defendant had made any contract of bailment with 
the plaintiff or assumed any obligation as bailee of the 
plaintiff’s property, and that there was no evidence 
that the officers of the corporation had power or au- 
thority to make, in behalf of the corporation, any con- 
tract of bailment or assume any liability as the cus- 
todian and bailee of the securities of the plaintiff un- 
der the circumstances. This is entirely distinct from 
the very serious question back of it and to be met, if 
this position of the counsel for the defendant is not 
well taken, that the defendant had not power or au- 
thority to assume the duties of a naked bailee of prop- 
erty, whether gratuitously or for hire, and that the 
contract of bailment, if one was made by or in behalf 
of the corporation, was ultru vires, and imposed no 
obligation upon the corporation as such. Or if the 
power to become the bailees or depositories of prop- 
erty for safe-keeping be conceded, a question may arise 
as to the contract implied and the extent of the obli- 
gation assumed by the mere receipt of and placing the 
property in the vaults of the bank in the absence of a 
special contract, in view of the special purposes for 
which the corporation was created and the limited 
powers expressly conferred. 

“ The bonds in question were the absolute property 
of the plaintiff. The defendant had no special property 
in them. It had no lien upon them, and they were not 
deposited or held as a security for or in connection 
with the business of the defendant as a banking cor- 
poration or its transactions with the plaintiff, either 
present or prospective. If a bailment to the defend- 
ant, it was a simple deposit without interest in or com- 
pensation to the depositary. It was a naked bailment 
of property to be kept for the bailor without recom- 
pense, and to be returned when the bailor should re- 
quire it. This is the legal definition of a deposit 
of this character. Story on Bailments, § 4. 

“The relation of bailor and bailee imports a trust, and 
a contract, express or implied, to deliver the property 
when the purposes of the trust shall be accomplished, 
and the contract is supported in the case of a naked 
bailment and simple deposit, by the yielding up of the 
present possession or custody by the bailor, upon the 
faith of the engagement of the bailee to re-deliver 
it. Story on Bailmeuts, § 2, and note (4) and cases 
cited. The duties and obligations of the bailee cannot 
be thrust upon one against his consent, but must be 
voluntarily assumed by the party himself, or some 
authorized agent, as in every obligation founded upon 
contract, express or implied. A corporation can only 
act by agents, and it follows that it cannot be subject- 
ed to the responsibilities and liabilities of a bailee ex- 
cept by the acts and contracts of its agents, duly au- 
thorized, or by agents acting within the scope of their 
general powers and apparent authority under circum- 
stances which would estop the corporation from deny- 
ing that their real was not co-extensive with their 
apparent authority, or that they were not authorized 
to exercise the powers usually delegated to like officers 
and agents in other corporations of the same charac- 
ter. There is an entire absence of evidence that it 
was the habit and practice of the defendant to receive 
special deposits and valuable property or securities for 
safe-keeping, or that they had done it for any other 
person or corporation, except in the case of O’Kell, a 
tenant, occupying a part of the same building, as its 





lessee. It would seem that he had been in the habit of” 
depositing a small trunk used in his daily business in 
the vault of the defendant for safe-keeping over night. 
It was proved that the directors, or any of them, had 
never sanctioned the receipt of special deposits of any 
kind for safe-keeping, or that they had any knowledge 
of the deposit of these securities, or of any other like 
deposit. If it be assumed that the circular issued by 
the officers of the defendant inviting the correspond- 
ence of other banks was known to or authorized by 
the directors, it presented no evidence of a consent to 
become a general bailee and depositary for their cor- 
respondence. A proffer to buy and sell securities 
comes far short of an undertaking to act as a depositary 
of them for an indefinite time, or for any time beyond 
that necessary to accomplish the precise agency as- 
sumed. It is one thing to act as an agent in the pur- 
chase and sale of property, and quite another and dif- 
ferent thing to receive it on deposit, and assume the 
responsibilities of a bailee. 

‘The case is also barren of evidence that other banks 
were in the habit of receiving deposits of a like char- 
acter and under like circumstances. There was no 
attempt to prove a general custom or usage upon the 
subject, even if that could have affected the liability 
of the defendant, or been given in evidence as tending 
to prove the authority of the bank officers in the 
premises. 

“ Both the plaintiff and the defendant are banking 
corporations incorporated pursuant to the Act of 
Congress, entitled ‘An act to provide a national cur- 
rency secured by a pledge of United States bonds, and 
to provide for the circulation and redemption thereof,’ 
approved June 3, 1864, known as the ‘ National Cur- 
rency Act,’ and the officers and agents of each must 
be assumed to be familiar with the powers of the 
other, and the general powers and duties of its officers. 
The governing body of national banks is the board of 
directors, authorized by section nine of the act, and 
such board has the management and control of the 
affairs of the corporation, and may do and transact 
any and all business within the limits of the powers 
conferred by the act of congress. To the extent of 
the powers given by the act, the directors may bind 
the corporation and the shareholders, who are the con- 
stituent body, and the shareholdere are, by section 
12, made personally responsible ‘for all contracts, 
debts and engagements’ of the association to the 
extent of the amount of their stock therein, in addi- 
tion to the amount invested in such shares. This 
responsibility is necessarily limited to such contracts, 
debts and engagements as may lawfully be made or 
incurred in the exercise of the corporate powers as 
limited and prescribed by the act of congress. The 
managing officers of corporations formed under the 
act, those who transact the current business of the 
association, are appointed by the corporation, which 
has power to appoint them and define their duties. 
They are a president, vice-president and a cashier, and 
such other officers as may be found necessary; but by 
whatever name known, they only possess such powers 
as are delegated by the governing board or the corpo- 
ration, either in terms or by implication. Act supra, 
§ 8. 

“There is no evidence that the powers and duties of 
the managing officer of the defendant were specifically 
defined by an act or resolution of the corporation or 
the board of directors. It must be assumed, there- 
fore, and the public and those dealing or having busi- 
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ness transactions with the bank had the right to 
assume that they had and exercised the powers and 
performed the duties usually devolved upon and per- 
formed by persons occupying the same position in 
other banks, and such as they were in the habit of 
performing in the transaction of the current and 
ordinary business of the bank, and within this limit 
the corporation would be bound by their acts, in the 
absence of proof that their powers were limited or 
restricted, and that such restriction and limitation 
was known to the person dealing withthem. Story on 
Agency, § 114, and cases cited in notes. Whatever 
may be the extraordinary or incidental powers of the 
corporation under its charter, power to bind the cor- 
poration can only be presumed to exist in its executive 
agents and officers within the scope of its ordinary 
business and their ordinary duties. Life & Fire Ins. 
Co. v. Mech. Fire Ins. Co., 7 W. R. 31; Minor v. Mech. 
Bank of Alexandria,1 Pet. 46; Iloyt v. Thompson, 1 
Seld. 320; Leggett v. N. J. Mfg. Co., Saxt. Chy. Rep. 
541. 

“The powers of the corporation defendant are bank- 
ing powers only, with such incidental powers as may 
be necessary to carry on the business of banking, 
with the privilege of buying and selling exchange, 
coin and bullion. This does not necessarily include 
the business of a safe-deposit company, or business of 
receiving for safe-keeping and storing for hire, or with- 
out compensation, jewelry and valuables, or property 
of any kind. If the power exists in the corporation as 
a part of its franchise, it is only as an incident of its 
principal business. The duties of the executive officer 
of a banking corporation, who is ordinarily the cash- 
ier, are very well understood; and while those of the 
president are not so well defined, he is but the execu- 
tive agent of the board of directors to perform such 
duties as may be devolved upon him, and is not the 
corporation, and cannot take the place of the govern- 
ing board and make contracts or incur liabilities out- 
side of the ordinary business of the bank without 
special authority. The corporations formed under 
the currency act are banks of deposit as well as circu- 
lation. They are authorized to issue their notes for 
circulation, and to receive from others their money 
and circulate it. Money so received from others is 
termed a deposit, although it has none of the qualifi- 
cations of a bailment. There is no trust or promise to 
re-deliver the same money. By the deposit the money 
becomes the property of the bank, and the relation 
of debtor and creditor is created between the deposi- 
tor and the bank. ('ommercial Bank of Albany v. 
Hughes, 17 W. R. 94; Marine Bank v. Fulton Bank, 2 
Wall. 252. This is the character of the deposits which 
by the currency act the defendant was expressly au- 
thorized to receive, and in receiving such a deposit the 
cashier would be acting within the scope of his 
authority, and the bank, by his act, would become a 
debtor to the depositor. 

“The principal attributes of a bank are, the right to 
issue circulating notes, discount commerical paper and 
receive deposits of money. Per Spencer, J., 15J. R. 
390; N. Y. Fireman’s Ins. Co. v. Ely, 2 Cow. 673, 710. 

“The act of congress under which the plaintiff and 
defendant became incorporated makes them banking 
corporations, and confers upon them banking powers, 
and all such incidental powers as shall be necessary to 
carry on the business of banking by discounting and 
negotiating promissory notes, drafts, bills of exchange 
and other evidences of debt; by receiving deposits; by 








buying and selling exchange, coin and bullion; by 
loaning money on personal security; by obtaining, 
issuing and circulating notes, according to the provis- 
ions of the act. The statutory powers and franchises 
are entirely coincident with the attributes of banking 
corporations, as defined by the law merchant. The 
national banking associations are required by law to 
have on hand, at all times, lawful money to a pre- 
scribed amount as a reserve fund, and are permitted 
to ‘keep one-half of the lawful money reserve in cash 
deposits’ in the city of New York, but the bonds in 
controversy were not, and could not have been, de- 
posited with or received by the defendant under this 
provision of law. Act, swpra, §§ 31, 32. 

“The deposit of these bonds cannot be distinguished 
from a deposit of jewelry, or plate, or other valuable 
property, and was a special transaction not within the 
ordinary course and business of banking, or necessa- 
rily incident to it. If authorized, it added greatly to 
the risk of loss to the shareholders without adding to 
their gains. It was a holding out of greater induce- 
ments to burglars and robbers from without, and might 
prove of greater temptation to dishonesty on the part 
of clerks and employees within the bank. As a busi- 
ness, it could not have been undertaken at the risk and 
responsibility of the corporation by the executive 
officers, or without the special authority of the board 
of directors, and a single transaction was without the 
general scope of the powers and duties of the executive 
officers of the institution. 

* Giblin v. McMullen, L. R. (P. C. Cas.) 327, was an ap- 
peal from the Supreme Court of Victoria. The defend- 
ant represented the Union Bank of Australia, and no 
question was made as to the authority of the manager 
of the bank to receive the special deposit, and it is ex- 
pressly said that the railway debentures, which were 
stolen by the cashier, were placed in the defendant’s 
care by a customer in the ordinary course of their busi- 
ness as bankers. The case turned upon the liability of 
the bailee for a theft by the officers of the bank, and 
the court, following Foster v. Essex Bank, 17 Mass. 479, 
held the defendant not liable. 

“Foster v. Essex Bank was a special deposit of coin, 
and the bank was held to be the depositary rather than 
the cashier or other officers (although not held liable in 
the action), on the ground of a general recognition and 
authorization of the practice by the directors; and 
Parker, Ch. J., places the responsibility of the defend- 
ant solely on that ground, and applying the principles 
applicable to master and servant, and deducing the 
relation of bailor and bailee, in that case, says: Not 
so if the servant secretly and without the knowledge, 
express or implied, of the master, he not having au- 
thorized or submitted to the practice, receives the 
goods for such purpose; for no man can be made the 
bailee of another’s property without his consent; and 
there must be a contract, express orimplied, to induce 
a liability. The knowledge and permission expressly 
found or legally to be presumed in this case estab- 
lishes a contract between the parties. 

“Seott v. National Bank of Chester, 72 Penn. St. R. 
471, followed the case last cited, in principle. A case 
very analogous to, if not in all respects like, this in 
principle was Lloyd v. West Branch Bank, 15 Penn. St. 
R. 162, and it wasadjudged that the cashier had no 
authority to receive as a special deposit a sealed pack- 
age of small notes issued by a corporation without 
authority of law, and that if so received without the 
permission of the directors or their knowledge of any 
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usage or practice to receive such packages on deposit, 
the law would not imply a contract on the part of the 
corporation with the depositor for the safe-keeping of 
the package. Coulter, J., says, that it was never de- 
signed by the~provisions of the statute that the bank 
should be converted into a kind of pawn-broker shop. 
The case turned upon the point, as expressed by the 
court, that there was no evidence that the bank 
made any contract with Oliver (the depositor), express 
or implied. : 

“The whole tenor of authority is in favor of holding 
corporations for the acts of their officers, especially ex- 
ecutive officers and general agents within the general 
scope and apparent sphere of their duties, and not 
holding them for acts done without special authority 
in cases without such general scope and sphere of 
duty. The cases are all reconcilable and sustainable on 
this principle and no other. Courts and judges have 
spoken cautiously on the subject, but the language has 
been uniform, limiting the responsibility of corpora- 
tions for the acts of their officers and agents in the ab- 
sence of an express authority to do the particular act, 
to those performed in the discharge of their ordinary 
duties in the usual course of business, and within the 
sphere and scope of such duties. Such are presumed 
to be by authority and within the knowledge of the 
directors, and within the rule are included such acts as 
are shown to have been performed with the knowledge 
and implied consent of the directors, although out of 
the line of ordinary duty and usual course of business. 

“The duties of the cashier are well understood, and as 
recognized judicially are restricted to the care and 
management of the property and fiscal concerns of the 
bank, and the conduct of its business as a bank in the 
usual and ordinary way. Story on Agency, $§ 114, 115; 
Badger v. Bank of Cumberlund, 26 Me. 428; Merchants’ 
Bank v. State Bank, 10 Wall. 604; Bank of Genesee v. 
Patchen Bank, 3 Ker. 309. The president and cashier 
of a bank cannot assign the choses in action of the 
corporation to its creditorsas a security for the pay- 
ment of a precedent debt without authority from the 
board of directors. They can do no act outside of 
their ordinary duties in the conduct and management 
of the banking business, unless by authority, either 
express, or implied from the fact that they have been 
permitted to do the like acts without objection. Hoyt 
v. Thompson, 1 Seld. 320. Judge Wayne, in United 
States v. City Bank of Columbus, 21 How. 356, says: 
The court defines the cashier of the bank to be an 
executive officer by whom its debts are received and 
paid, and its securities taken and transferred, and that 
his acts, to be binding upon a bank, must be done in 
the ordinary course of his duties. His ordinary duties 
are to keep all the funds of the bank, its notes, bills 
and other choses in action, to be used from time to 
time for the ordinary and extraordinary exigencies of 
the bank. He usually receives, directly or through 
the subordinate officers of the bank, all the moneys 
and notes of the bank; delivers up all discounted 
notes and other securities when they have been paid; 
draws checks to withdraw the funds of the bank when 
they have been deposited, and, as the executive officer 
of the bank, transacts most of its business. After this 
summary of the duties and powers of the cashier, the 
same judge says that he may not make any contract 
involving the payment of money not loaned in the 
usual or customary way, or purchase or sell property, 
or create an agency of any kind for the bank, unless 
expressly authorized by those to whom has been con- 





fided the power to manage the business of the bank, 
both ordinary and extraordinary. Judge Story limits 
the authority of bank officers to bind the corporation 
to acts and contracts within the ordinary sphere of their 
duties and the scope of the ordinary business. Minor 
v. Mech. Bank of Alexandria, 1 Peters, 46, 70; Fleekner 
v. Bank of United States, 8 Wheat. 338; see, also, Ful- 
ton Bank v. New York & Sharon Canal Co., 4 Paige, 
127. 

“The doctrine of estoppel may give effect to the acts 
of the officers of a corporation as against the corpora- 
tion as in other cases of principal and agent. Farmers 
and Mechanics’ Bank v. Butchers and Drovers’ Bank, 
16 N. Y. 125. But there is no question of estoppel in 
this case. A class of cases was cited by the learned 
counsel for the plaintiff, which do not very directly 
bear upon the question under consideration. They are 
those in which a statutory power has been conferred, 
and has been executed apparently within the terms, 
and in the manner, and by the agent prescribed by 
statute, and a presumption has been allowed in favor 
of the validity of the execution of the power in favor 
of those who have, in good faith, acted upon the appa- 
rent compliance with the statute and the terms of the 
grant. The cases are circumstantially different, but 
all may be brought within one general principle, and 
they do not conflict with the views before advanced. 
Commissioners of Knox Co. v. Aspinwall, 21 How. 539; 
Royal British Bank v. Tinguard, 5 E. & B. 248; 8S. C.,6 
id. 327; Society for Savings v. City of New London, 29 
Conn. 174; Commonwealth v. Pittsburgh, 34 Penn. St. 
496; Farmers’ Loan and Ins. Co. v. Curtis, 3 Seld. 466, 
are among the cases cited by counsel, and illustrate the 
principles governing all. They do not touch the prin- 
ciple upon which this branch of the present appeal 
rests. 

**No general principle was decided in Van Lewwen v. 
First National Bank of Kingston, 54 N. Y. 671. Bya 
divided court it was held that the contract in that case, 
under the peculiar circumstances, was the contract of 
the corporation, and not the individual contract of the 
president. The question now under consideration was 
not considered by the learned commissioners, and does 
not appear to have been made in the action. It was 
very earnestly and ably urged upon the court by the 
counsel for the plaintiff, that the corporation was liable 
as a wrong-doer or tort-feasor within the principle of 
Philadelphia, W. & B. R. Co. v. Quigley, 21 How. 202, 
and other cases which were cited, in which the doctrine 
was applied under different circumstances. The diffi- 
culty with this argument is, that there was no wrong 
by the corporation, and could be none if there was no 
contract. If there was no bailment to the corporation, 
it neglected no duty and was guilty of no negligence. 
The whole duty of a bailee rests upon contract, and if 
there was no contract there was no duty. Neithera 
corporation nor individual can be called upon to pay 
that which he or it does not owe, and neither is then 
responsible for want of care or for neglect in protect- 
ing property of which he or it has not assumed the 
custody, or any relation of duty or trust in respect 
to it. 

‘* Having arrived at the conclusion, that if the power 
of the corporation to assume the position of bailee, 
with its responsibilities and obligations, be conceded, 
there was no evidence of the delegation of the powerto 
the executive and ministerial officers of the bank, and 
that for that reason the judgment should be reversed 
and a new trial granted, it is unnecessary to consider 
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the question back of it, as to the power of the corpo- 
ration itself in that direction. It is a question not 
free from difficulty, but can be more satisfactorily con- 
sidered when it becomes (if it shall) necessary to a 
judgment. 

“The publie are interested in restraining corpora- 
tions to the enjoyment of the precise franchise granted, 
and the exercise of the powers expressly conferred, 
and the incidental powers essential to the express 
power. Shareholders are also interested in keeping 
their trustees, the governing boards, within the limits 
of the delegated power with which they are clothed. 

‘It is axiomatic that a corporation can make no con- 
tracts and do no acts except such as are authorized by 
its charter, either expressly or as incidental to its ex- 
istence. Corporations necessarily depend, both for 
their powers and the mode of exercising them, upon 
the construction of the statute which gives them life 
and being. , 

‘* Whether the receipt of goods and securities on de- 
posit for safe-keeping is within the powers, express or 
implied, of national banks, will not be considered. 
The case has been considered as one of gratuitous 
bailment, as that was the theory upon which it was 
tried. If any other relation existed between the par- 
ties in respect of the goods than that of bailor and 
bailee without compensation, or any other obligation 
or liability rested upon the defendant other than that 
which would result from such relation, it must be de- 
veloped on another trial. 

“Since writing the above, the case of Wiley v. First 
National Bank of Brattleboro, recently decided by the 
Supreme Court of Vermont, has come to my notice. 
That learned court held that the cashier of a national 
bank had no power to receive special deposits in behalf 
of the bank for the accommodation of the depositor, 
or to bind the bank to any liability, or any express 
contract accompanying, or any implied contract aris- 
ing out of, such taking; and the judgment is sustained 
by a well-considered opinion of Judge Wheeler. In 
his views I fully concur. 

‘* Several exceptions were taken at the trial to the 
admission and exclusion of evidence, some of which, we 
think, were well taken. The defendant was a gratui- 
tous baileee; that is, a depositary without compensa- 
tion, for the benefit of the bailor, and was, therefore, 
only liable for gross negligence, which is defined in 
various ways. The term itself has been quarreled 
with, but it still has a place in the law, and must have 
so long as the measure of liability implied by the term 
is recognized, and until some better term can be 
invented to give expression to it. It is incapable of pre- 
cise definition, and its application and use may lead in 
some cases to results unsatisfactory, but that comes as 
directly from the nature and extent of the duty in the 
particular case as from the phrase by which a breach 
of the duty is expressed. I cannot but think that, in 
this case, the defendant was held to a higher standard 
of obligation than the circumstances warranted, but 
that question is not before us. What constitutes 
gross negligence; that is, such want of care as would 
charge a gratuitous bailee for loss, must depend very 
much upon the circumstances to which the term is to 
be applied. It has been defined to be the want of that 
ordinary diligence and care which a usually prudent 
man takes of his own property of the like description. 
Giblin v. McMullen, supra. This definition is given 
by a reference to the degree of care, rather than the 
degree of negligence, which may be the easier and 





more intelligible mode of defining the extent of the 
obligation and the measure of duty assumed. Ordi- 
nary care, as well as gross negligence — the one being 
in contrast with the other—must be graded by the 
nature and value of the property, and the risks to 
which it is exposed. A depositor of goods or securities 
for safe-keeping with a gratuitous bailee can only 
claim that diligence which a person of common sense, 
not a specialist or expert in a particular department, 
should exercise in such department. Wharton on Neg- 
ligence, § 470. The bank, as depository, taking no pay 
and taking no risks, was not bound to resort to any 
special or extraordinary measures to protect the prop- 
erty of the depositor, and the negligence for which it 
could be charged, or which was the proper subject of 
evidence upon the trial, was only that which was 
connected with and directly contributed to the 
loss. Independent acts of negligence disconnected 
with the loss were uot properly admissible in evidence. 
Scott v. National Bank of Chester Valley, supra. The 
defendant was not chargeable with negligence of want 
of care for not acting upon facts or circumstances not 
coming to the knowledge of its directors or officers. 
Facts not brought home to them, tending to show that 
the property was exposed to loss from some unusual 
cause—to some peril growing out of peculiar circuni- 
stances—were not admissible in evidence against the 
defendant. The bailee was only called upon to take 
such care as became necessary to protect it against 
risks known to it, or of which it had notice. There 
was great latitude in the evidence on the part of the 
plaintiffs, and some of it was quite dramatic in its 
character, the purpose and end of which was to show 
that the place of deposit was peculiarly and extraordi- 
narily exposed to perils from robbers at the time, call- 
ing for more than the usual precautions from the 
bailee. This was competent, so faras facts and circum- 
stances proved to exist were communicated to the offi- 
cers of the bank, but no further. Without stopping to 
inquire whether all the evidence of this character was 
competent, or whether all the facts which, if known, 
might have alarmed the officers of the bank and stirred 
them up to greater diligence, were made known to 
them, I will refer to asingle exception which is fatal 
to the recovery. The plaintiff was permitted tu prove 
a conversation between one Holley and the president 
of the bank immediately after the robbery, in which 
the president of the bank, Mr. Martin, was made 
to say: ‘For God’s sake and mine, never make men- 
tion of any conversation that has ever passed 
between you and me in relation to the robbery of the 
bank.’ Holley had testified to several prior conversa- 
tions, in which he claimed to have made known to the 
president some attempts by burglars to enter the bank 
building and of indications of an intended robbery, 
and urged upon him the necessity of greater precau- 
tions. The admission of the evidence, which formed 
the subject of the exception, is sought to be justified 
as the act of the defendant, by its authorized agent, 
to suppress testimony, to conceal and cover up evi- 
dence. The statement or request, if made by Mr. Mar- 
tin, was only material as an implied admission of cul- 
pable negligence on his part, that which would subject 
him to censure, and perhaps loss of place, and if this 
deposit was in his mind, possibly charge the bank with 
its value. That it was in the mind of Martin, or that 
he intended to suppress or foresaw the necessity of 
suppressing evidence in any action in a court of jus- 
tice, there is not the least evidence. The request was 
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made, doubtless, if made at all, to save himself and 
his acts from criticism and for no other purpose, and it 
was only important as an admission, by implication, 
of neglect in protecting the bank aguinst the robbery. 
If made for the purpose suggested, it was not an act 
by the corporation. He did not in that conversation, 
although he may have supposed he was acting in the 
interest of the bank, represent it. He had no author- 
ity to speak or act for it, and it could not be affected 
by his acts and declarations made after the transac- 
tion, and when not acting within the limit of his au- 
thority, or in respect to a business over which he had 
authority to act for the bank. He had no incidental 
authority to make any declarations binding upon the 
bank in matters not within the scope of his ordinary 
duties. Story on Agency, §115. An authority to speak 
and act for the corporation in respect to litigations not 
pending or even anticipated, cannot be presumed. As 
a mere declaration or admission, teuding to prove the 
fact in issue, it was not admissible and should have 
been excluded. There is no principle upon which its 
admission can be sustained, and it should have been 
excluded. Luby v. Hudson River R. R. Co., 17 N. Y. 
131; Hamilton v. N. ¥Y. C. R. R. Co., 51 id. 100; An- 
derson v. R., W. & O. R. R. Co., 54 id. 384; Packet Boat 
Co. v. Claugh, MSS. opinion of Judge Strong, U. 8. 
Supreme Court, October 7, 1874. 

“ The declarations of agents are only admissible when 
made as part of the res geste or in the performance of 
the duties of their agency. 

“The judgment must be reversed and a new trial 
granted.” 


RECENT AMERICAN DECISIONS. 


AGREEMENT. 

Agreement between bidders on public contract.—A 
contract for making a public improvement was about 
to be let to the lowest and best bidder. A, who had 
filed his bid, and B, who was about to file his bid, 
entered into an agreement to become partners in the 
doing of the work, in the event the contract should be 
awarded to either of them, and further agreed that the 
contract so awarded should inure to the benefit of the 
firm. This agreement was not intended to influence 
the bid of either party. B, to whom the work was 
afterward awarded on his bid, refused to perform the 
work in partnership with A, and assigned the contract 
for the work to a stranger for a valuable consideration, 
which he received. Held, 1. The agreement between 
A and B was mutual, and the undertaking of each was 
a sufficient consideration to support the undertaking 
of the other. 2. The agreement was not void as against 
the public policy, it not appearing that the intent, 
effect or necessary tendency of the contract was to 
stifle fair competition at the letting. 3. A was entitled 
to demand from B one-half the profits received on 
assignment. Breslin v. Brown, 24 Ohio St. 565. 


CORPORATION. 


Individual liability of stockholder.— A manufacturing 
company, duly incorporated and organized, in order to 
pay off its debts and to create a working capital, issued 
bonds, of which some were sold in the market, and the 
residue hypothecated as collateral security for debts 
due by thecompany. A bill was filed against the com- 
pany to enforce a mechanics’ lien due by it to the 
complainants. A decree was passed directing all the 
property of the corporation to be sold for the payment 





of its debts, in the order of their priority, and trustees 
were appointed to make the sale. The property was 
sold and the sale duly ratified. The capital stock of 
the company had not been paid up. In the distribution 
of the proceeds of sale, which were wholly insufficient 
to pay the aggregate of the claims as filed by the cred- 
itors of the company, it was held, that from the claims 
of those who were stockholders in the company there 
should be deducted, in virtue of their individual lia- 
bility under section 52 of article 26 of the Code, for the 
debts of the company, the amouut of their stock, and 
upon the balance only should they be allowed to parti- 
cipate equally in the fund with the other creditors. 
The provisions of the Code (art. 26, §52) making the 
stockholders of any corporation for manufacturing 
purposes individually liable to the creditors of such 
corporation, are as applicable and obligatory in a court 
of equity as in a court of law, in any and every case 
where they can be enforced according to its rules of 
proceeding. Emmert v. Smith, 40 Md. 123. 


CRIMINAL TRIAL. 


Counsel not present when verdict rendered.—The coun- 
sel of the accused are entitled to areasonable opportu- 
nity to be present at the receiving of the verdict. But 
where the court, after the jury agreed, had the court- 
house bell rung in pursuance of an announcement 
made at the time the jury retired, and also counsel 
called, and a reasonable time had elapsed for counsel 
to appear, all was done by the court that the defend- 
ant or his counsel had aright to expect. Weaver v. 
State, 24 Ohio St. 584. 


USsURY. 


Notes given by debtor of an estate.— A debtor of an 
estate, in settling with the executors, allowed usurious 
interest on his indebtedness. In payment of the 
amount found due, he gave his notes to alegatee, who 
accepted them in part payment of his legacy. In an 
action on the notes thus given, the debtor cannot, by 
way of defense, set up the usurious interest allowed 
the estate, although the legatee was one of the execu- 
tors with whom the settlement was made. McCoy v. 
Stranathan, 24 Ohio St. 481. 


WILL. 


1. Charges on real estate.— A father by his will pro- 
vided that his daughters should have a home during 
their single lives on the farm which he devised in fee 
to his son, together with a reasqnable and moderate 
support therefrom. After the death of the testator 
two of the daughters married, and one became a Sis- 
ter of Charity. The farm was subsequently sold at 
sheriff's sale under executions issued on judgments re- 
covered against the son. Held, 1st. That that the pro- 
vision of a home and reasonable support for the testa- 
tor’s single daughters constituted a charge on the 
farm, which was enforceable in the hands of the pur- 
chaser. 2d. That the whole net income of the farm 
was liable for this reasonable and moderate support. 
8d. That the daughter who becamea sister of charity 
did not thereby abandon her right to a reasonable and 
moderate support from the farm, as provided by the 
will; although she might not be entitled to compensa- 
tion, during her stay in the sisterhood, in respect of 
her right to reside in the house on the farm. Donnelly 
v. Ellelen, 40 Md. 117. 

2. Trust: advancement of Christian religion. — A tes- 
tator provided in his will that the residue of his 
estate, which consisted of personal property, after 
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paying legacies, should be retained by his executor and 
invested by him during the life of his wife for her 
use, and that at her death it-should be appropriated by 
the executor to the advancement of the Christian 
religion, and be applied in such manner as, in his judg- 
ment, would best promote the object named. The 
executor accepted the trust; and during his life and 
that of the widow, the heir brought suit to annul the 
will for uncertainty as to the object of the trust. 
Held, that the testator had conferred ample power 
apon the executor to relieve the bequest of all objec- 
tions arising from its indefinite character, and that so 
long as no obstacle exists to the exercise of the power 
at the proper time, the courts of this State will not, 
in advance of that time, interpose, on the applica- 
tion of the heir, to prevent its exercise. Miller v. 
Teachout, 24 Ohio St. 525. 


————___— 


BANKRUPTCY LAW. 


FRAUDULENT PREFERENCE. 


N Little v. Alexander, the United States Supreme 
Court decided that when the issue to be decided is 
whether a judgment against an insolvent was ob- 
tained with a view to give a preference, the intent is 
the turning point of the case, and all the circumstances 
which go to show such intent should be considered. 
In this case the ordinance of a State gave a preference 
as to time of trial in the courts in suits on debts con- 
tracted after a certain date, and the insolvent debtor 
gave his son and niece new notes for an old debt, and 
judgment was procured on these notes, the debtor not 
appearing. This court held that the inference from 
these facts was that there was an intention to give 
and obtain a preference, and that the judgments 
were void as against the assignee in bankruptcy, the 
petition having been filed within four months after 
the judgments were obtained. This court also held 
that the fraudulent preference was not affected by the 
fact that the ordinance giving precedence in the courts 
to new debts was afterward declared unconstitutional. 
Miller, J., who delivered the opinion, said: ‘‘ It is the 
intent with which the new notes were given which 
must determine the validity of the lien of the judg- 
ment, and the unconstitutionality of the ordinance, if 
the parties believed it would be enforced, can have no 
influence in repelling the presumption of the intention 
to give and secure priority of judgment and by that 
means a preference.”’ 
—_——_~____——— 


COMMISSION OF APPEALS ABSTRACT. 
MORTGAGE. 


Trust: married women.-—This action was brought 
to enjoin the foreclosure of a mortgage, executed by 
plaintiff, and to have the same surrendered up and 
canceled. It appeared that the mortgage was upon an 
undivided one-third of certain premises, which were 
conveyed to plaintiff under a parol agreement between 
him and one C. 8., a married woman, that he should 
hold the land for her benefit. She paid the considera- 
tion therefor. The action was tried by areferee, who 
found that C. S. was not present when the deed was 
executed and did not know the form thereof, and sup- 
posed it was deeded to plaintiff for her benefit, and 
that nothing was said as to the form of the deed. 





Plaintiff executed the mortgage in question without 
receiving any consideration therefor, and at the re- 
quest of the husband of said C. S., and to secure an 
obligation of his, plaintiff supposing it was at the re- 
quest of the wife, who in fact knew nothing about it. 
The mortgagee had been informed that the title was 
held by plaintiff for the benefit of C.S. It was held 
by the court below that the case was within the pro- 
visions of the statute of uses and trusts (1 Revised 
Statutes, 728, section 51), declaring that where a grant 
for a valuable consideration shall be made to one, and 
the consideration is paid by another, no trust results 
in favor of the latter, but the title rests in the former, 
and that the referee properly decided in favor of de- 
fendant. Held, error; that the case was within the 
exception contained in section 53 of said statute, and 
the conveyance, if made as directed by C. S., although 
ineffectual as a trust, would have vested the estate in 
her, and she was, therefore, not estopped from claiming 
her interest in the mortgaged premises. Brown v. 
Cheny. Opinion by Gray, C. 


SALE. 


1. Contract: real estate.—This action was brought on 
a contract, by which plaintiff claimed that defendants 
sold to him a house upon the lands of another, and 
agreed to give him possession for a sum, which he 
paid. Defendants received the purchase price, and 
agreed to prepare and execute a written instru- 
ment to complete the transaction which would be 
acceptable to plaintiff. An instrument was exe- 
cuted and given to plaintiff to examine, who notified 
defendants that it was not acceptable, and he never 
accepted it or acquiesced in it as a performance, be- 
cause other parties were in possession who refused to 
surrender. Defendants denied the contract as to pos- 
session, and the evidence thereon was conflicting. 
Upon the trial plaintiff offered some parol evidence as 
to the contract, which defendants’ counsel objected to 
on the ground that the writing controlled, which ob- 
jection was overruled. Held, no error; as the very 
question in dispute was as to whether the written in- 
strument expressed the contract, as agreed upon by 
the parties, or only defendants’ interpretation of it, 
not acquiesced in by plaintiff. 

Defendants’ counsel requested the court to charge, 
in substance, that the contract should have been ten- 
dered back by plaintiff, and that he should have re- 
conveyed, or offered to doso. This the court refused 
to charge. Held, no error; as if plaintiff did not 
acquiesce in or accept the contract, he had no occa- 
sion to reconvey as nothing had been transferred, and 
he was not in any way affected by the writing, but was 
at liberty to demand the money paid or a compliance 
on the part of defendants with their agreement. Hoag 
v. Owen et al. Opinion by Johnson, C. 

2. Delivery: quality of goods.—This action was 
brought for an alleged breach of contract, which the 
parties entered into December 30, 1864, by which plain- 
tiffs agreed to sell and defendant to purchase a certain 
number of sides of leather at a price named, to be of a 
specified quality and to be delivered at specified times. 
Memoranda of the agreement in the form of bought 
and suld notes were made by the parties. After a part 
of the goods had been delivered, the parties agreed 
by parol that the number of sides to be delivered 
under the contract should be increased, all to be de- 
livered before April 15, 1865,and a memorandum of 
this increase was indorsed by plaintiffs upon the bought 
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and sold notes in the presence of the defendant, which 
was signed by plaintiffs only. After the contract was 
so modified plaintiffs proceeded to deliver the leather 
until February 24, 1865; up to that time all they had 
delivered had been accepted and nearly paid for. 
Some difficulty then arose as to the quality of the 
leather and further deliveries were suspended. The 
parties entered into a new verbal arrangement on 
March 29, 1865, by which it was agreed that a less num- 
ber of sides thereon last agreed upon should be deliv- 
ered, and the limitations as to time of delivery were 
waived. At that time plaintiffs had enough leather on 
hand to make up, with what had been delivered, the 
quantity agreed upon, and they proposed that defend- 
ant should examine it so as to put an end to all ques- 
tions as to quality, but defendant declined to examine, 
and told plaintiffs to go on and deliver. Plaintiffs 
went on, and on April 8, 1865, had delivered the resi- 
due. On April 29, defendant, by letter, peremptorily 
rejected all the leather so delivered, alleging that it was 
of inferior quality, and requested plaintiffs to take it 
away. The parties adjusted all differences as to the 
leather delivered before March 29. Phintiffs wrote in 
answer to defendant’s letter: ‘‘ We do not and cannot 
admit the position you take, but by your request we 
will send and take the leather away.’’ They did so, 
and after re-examining it, offered, on April 29, to 
return it to defendant, claiming that it was of 
the quality required by the contract. Defendant de- 
clined to receive it. On the trial the court assumed 
that the different contracts were valid, and that the 
only question on the merits was as to the quality of 
the goods; upon this the evidence was conflicting. The 
jury rendered a verdict in favor of the plaintiffs. Held, 
that the verbal agreements modifying the original con- 
tract were void under the statute of frauds. 

Also held (Earl and Johnson, C©., dissenting), that 
the delivery and acceptance after the first modification 
must be assumed to have been under the original con- 
tract, and so did not take the verbal contract out of 
the operation of the statute; that the delivery of the 
last lot after March 29, 1865, was under the verbal con- 
tract of that date, that such delivery was subject to 
defendant's right of examination and rejection within 
a reasonable time, and whether he was right or wrong 
in the quality of the goods, he was not bound to ac- 
cept and pay for it; but if defendant could be required 
to accept sufficient to make up the quantity originally 
contracted for, the verdict and judgment allowing 
damages for the additional quantity was error. Shultz 
et al. v. Bradley. Opinions by Reynolds, C., and 
Earl, C. 


STATUTE OF LIMITATIONS. 


Fraudulent representations in sale of real estate.— 
This action was brought to recover damages for the 
alleged fraud of defendant. Plaintiff claimed that he 
was induced to purchase certain premises, by means of 
representations on the part of defendant that there 
was no other incumbrance thereon, excep’ a mortgage 
which he held, when, in fact, there was another mort- 
gage of which defendant had knowledge at the time. 
This action was not brought until more than six years 
after the fraud was discovered, but within six years of 
a foreclosure of the other mortgage by which plaintiff 
was evicted. Held, that the cause of action arose 
immediately upon plaintiff ’s purchase of the premises, 
and that the action was barred by the statute of lim- 
itations. Northrup v. Hill. Opinion by Dwight, C. 





BOOK NOTICES. 


A Treatise on the Law of Private ions Aggregate. 
By Joseph K. Angell and Samuel Ames. Tenth edi- 
tion. Revised, corrected and enlarged by John Lathrop, 
of the Boston Bar. Boston: Little, Brown & Co., 1875. 

\ ORE than forty years ago this work on Corpora- 
tions first came into existence. It was the pioneer 

work on the subject in this country; and but two 

works of any extent preceded it even in England — 
the works of Mr. Kyd and Mr. Willcock. The able 
manner with which the subject was treated and the 
large demand for such a work soon brought it into ex- 
tended professional notice. Edition after edition has 
been prepared until the work has reached the present 
and tenth edition. When the eighth edition was issued 
in 1866, buth of the original authors had died; and the 
revision and enlargement devolved upon Mr. Lathrop, 
who has since continued to edit the work. The present 
edition comprises notes and references to two hundred 
and twenty-six new cases. There is abundant matter 
in the adjudications on private corporations to afford 

a work of at least two volumes of the size of this one. 

But it seems not to have been considered advisable to 

so expand the present treatise. Nevertheless the au- 

thors and editor in the space allotted to them have 
given a tolerably complete exposition of the law re- 
lating to the subject. The condensation of so great 
results into a single volume is worthy of praise and 
admiration. When we consider how all-pervading is 
the private corporation in our business transactions, 
how many functions of commercial life are carried on 

almost conclusively by private corporations, the im- 

portance of the subject of this treatise becomes evi- 

dent. And when we examine the law reports of the 
different States and of the United States, we find that 

a very large part of the adjudications are conversant 

about private corporations. Thus the adjudications re- 

lating to railroad corporations, to banking corporations, 
to telegraph corporations, to insurance corporations, are 
sufficient in each class to warrant a separate and ex- 
tended treatise. Then there is the great number of mis- 
cellaneous private corporations which come within the 
scope of a treatise of this character, and which are con- 
stantly on the increase. Manufacturing enterprises, 
newspaper enterprises, mining enterprises, which a few 
years ago were conducted almost exclusively by indi- 
viduals or by partnerships are now carried on by corpo- 
rations to a considerable extent. The present and in- 
creasing importance of the law of corporations is very 
evident; and the time is not far distant when “Angell 

& Ames on Corporations” will have to be expanded 

into two or three volumes in order to present the whole 

law with any thing like completeness. 

The only defect —if it is a defect —in the present 
work is that it does not illustrate with a sufficient va- 
riety and number of adjudications the peculiar charac- 
teristics of the various corporations. The main object, 
that of presenting the law relating to corporations in 
general, is so well adhered to that only those functions 
and characteristics which are common to all corpora- 
tions are fully treated in the present treatise. But 
even this has necessitated great condensation. Thus 
the discussion of the doctrine of Ultra Vires which 
has been engrafted upon the law of corporations, and 
which has been invoked in a very large number of re- 
cent cases iscompressed into forty pages of the pres- 
ent treatise. Again the great question of the power of 
the legislature to interfere with corporate functions, 
and the manner of the exercise of that power — a ques- 
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tion which is forcing itself upon the public attention, 
aud the courts more and more, is limited in its 
treatment in this volume to seven pages. The part of 
the present treatise which is most elaborate, is that 
relating to the powers, duties, etc., of agents of pri- 
vate corporations. This isan exceedingly interesting 
branch of the law of private corporations. Yet even 
in this portion of the work the subject of the liability 
of a private corporation for the torts, neglects and 
trauds of its agents is comprised in about three pages. 

Independent of the absence of elements of detail 
and illustration, the present treatise is most excellent. 
The general principles are well and correctly stated, 
and enough cases are set forth to give an understand- 
ing of the manner in which the principles are applied 
and the sources from which they are derived. 

The editor has done all that could be done in the 
space which he has had; but we think that he must 
have felt himself somewhat perplexed when the great 
mass of adjudications relating to private corporations 
confronted him, and he found himself compelled to 
make a selectiontherefrom. Thecitations are brought 
down to the very latest date. We are satisfied that 
this work which has been of immense service to the 
profession will not fail to receive in the future, that at- 
tention and favor which it so richly merits. 


Co-tenancy and Partition. A Treatise on the Law of Co- 
ownership, as it exists independent of partnership 
relations between the Co-owners. - Ae C. Freeman. 
San Francisco. Sumner, Whitney & Co. 1874. 


In section 3 of the introductory chapter of this work, 
the author states that “‘ this book is an attempt to state 
the law of co-ownership existing by reason of such 
ownership, independent of the relation of copartner- 
ship and of all other relations and agreements entered 
into by parties for the purpose of creating rights or 
imposing obligations not otherwise attached to their 
co-tenancy.”” This is one of the most abstruse and 
complicated branches of law, and we may say it is one 
of the least understood. This will appear on a bare 
enumeration of the general divisions into which the 
present work is divided, viz.: 1. The several kinds of 
co-tenancy, the rules of law peculiar to each, and the 
tests by which each may be distinguished from the 
others. 2. The law relating to conveyances and leases 
by co-tenants, ouster of one co-tenant by another, the 
relations, rights and liabilities of co-tenants between 
one another, the rights and liabilities of co-tenants 
against third persons, including the appropriate legal 
remedies. 3. The means by which a co-tenancy may be 
changed into one or more estates in severalty, includ- 
ing the various forms of severance and partition. Mr. 
Freeman’s excellent work on “ Judgments’? demon- 
strated him t» be no ordinary legal text-writer. An 
examination of the present work shows that he has 
fully vindicated his right to a place among the foremost 
legal authors. The difficulties which have been neces- 
sarily presented in producing a work of this character 
cannot well be over-estimated; but they have been 
overcome. The arrangement and analysis are com- 
mendable; the style is clear and forcible, and the state- 
ments are accurate and reliable. Such a work as this 
is welcome not only because it supplies a great want, 
but because it has intrinsic merits of a high order. 
Penamuith (vol. KEV) Philadelphia: Kay & Brother, 1815, 

The present volume contains the usual number of 
important and well-considered cases. We have here- 
tofore given abstracts of some of the more interesting 





decisions from advanced sheets kindly forwarded to 
us by the reporter. There is one case which we notice 
in the completed volume of more than usual import- 
ance —the case of Philadelphia Passenger Railway Co. 
v. Hassard, p. 367. It appeared that plaintiff, who 
was about ten years old, entered a street car with a 
brother and sister, both younger, who got seats at the 
rear end of the car while he stood, but he afterward 
got a seat at the otherend. The younger children got 
off without his knowledge, and after the car started 
he, finding that they were gone, tried to get off by the 
rear platform, but was prevented on account of the 
crowd of passengers. He went to the front platform 
and asked the driver to stop. The driver did not stop, 
but slacked the speed; plaintiff jumped off and was 
injured. Held, that the question of negligence of both 
defendant’s servant and of plaintiff was fur the jury. 
The duty of the servants of street companies to chil- 
dren is quite elaborately considered. The court says 
‘that the plaintiff was a mere boy, and the law, be- 
cause of his tender age and inexperience, does not ex- 
act of him the same degree of care and prudence that 
it does of a person of mature years. A boy’s capac- 
ity is the measure of his responsibility.” We have to 
notice again the remarkable fact that the Pennsylvania 
judges seldom cite cases decided in the other States. 
What the theory of this is we do not know; but we 
must say that the decisions of the Supreme Court of 
Pennsylvania are generally correct in principle and 
founded on solid reasons. The present volume is 
abundant evidence of the value of its adjudications. 


——_. 


ADMISSION TO THE BAR. 


HE following amendment to the rules of the Court 
of Appeals relating to admission to the bar has been 
announced : 
In COURT OF APPEALS, } 
April 7, 1875. 
Ordered, That rule eight, in relation to the admis- 
sion of attorneys, be amended by adding thereto the 
following: 
“Or furnish to the Supreme Court other satisfactory 
evidence of fitness, character and qualifications under 


this rule. 
E. O. PERRIN, 


Clerk of Court of Appeals. 
—_$____.@—__—___—_—. 


COURT OF APPEALS DECISIONS. 


'NHE following decisions were handed down in the 

New York Court of Appeals on Tuesday, April 19, 
1875: Judgment of Supreme Court reversed and decree 
of Surrogate affirmed with costs—Hartnett v. Wandell. 
—Judgment reversed and new trial granted, costs to 
abide event — Nickelson v. Wilson; Organ v. Stewart; 
People v. Pennock.—Judgment affirmed—Gill and 
another v. The People; People v. Templeton.— Judg- 
ment affirmed with costs— Grierson v. Mason; Cod- 
ding v. Wamsley; Noyes v. Phillips; Tyng v. The U. 8S. 
Submarine, etc., Co. ; Supervisors of Richmond county 
v. Van Clief.——Order affirmed with costs— City of 
Brooklyn and others v. Lott.—— Order affirmed and 
judgment absolute for defendant on stipulation with 
costs — Hinckley v. New York Central, etc., Railroad 
Company.—— Appeal dismissed with costs — Goldbey 
v. Uttey.—— Judgment reversed and new trial granted, 
costs to abide event, unless defendant stipulates to 
modify the judgment so as to give the plaintiff a judg- 
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ment for so much of the premises mentioned in the 
complaint as were, at the date of the deed to Mrs. 
Hoppough, flowed by the waters of the mill-pond, at 
high-water mark, and dismissing the complaint as to 
the residue, and in that court the judgment is so modi- 
fied, without costs to either party in this court, and 
the judgment for costs to the defendant in the Supreme 
Court affirmed — Hoppough »v. Struble. 


SS 
NOTES. 


OUPON 4 of ticket No. 21,101, in the fourth grand 
gift concert of the Public Library of Kentucky, 

has given rige to the case of Bibb v. Miller, recently 
argued in the Court of Appeals of Kentucky. The 
petition in the case alleged that appellees formed a 
club for the purchase of tickets for the concert which 
was held at Louisville, March 31, 1874. That among 
the tickets purchased, coupon 4 of ticket No. 21,101 
drew $7,500, a sum which will be paid to the holder on 
presentation of the coupon; that the coupon is in 
possession of appellants, who retain it without right. 
The petition asks that appellants be ordered to surren- 
der the coupon, and that the prize be drawn and the 
proceeds paid into court for pro rata distribution. It 
seems that appellants were the agents employed by the 
appellees to purchase the tickets. Messrs. Walker and 
Hubbard, counsel for the appellants, prepared an argu- 
ment in the Court of Appeals, which, from the gushing 
rhetoric it contains, we judge must have been the 
joint production of at least two fertile and imaginative 
intellects. They say, that ‘tested by elementary dis- 
tinctions so old that they are surrounded by the halo 
of time, this ticket, this coupon, is without a local 
habitation or a name, tempest-tossed on a legal sea 
which refuses to float it.” It cannot be claimed by 
appellees, because it is intangible and has no legal 
value. Counsel do not believe that the Kentucky 
statute relating to the public library of Kentucky has 
made those coupons property which can be recognized 
by the courts. ‘‘This tremendous scheme, this Pan- 
dora’s box of unmitigated evil, this enterprise which 
has entrapped men of all denominations, creeds and 
sects, this institution serving Satan in the livery of 
heaven, this grand concert whose echoes rival the dis- 
cord of Dante’s hell, depends, in so far as the enter- 
prise scheme is concerned, upon five lines, forty words, 
contained in the act of incorporation, and which are 
as follows: ‘ Also to give, not to exceed five in num- 
ber, public literary, musical, dramatic entertainments, 
at which they may distribute, by lot, to patrons of the 
entertainments, a portion of the proceeds arising from 
the sale of the tickets of admission.’’’ Messrs. Walker 
and Hubbard are of opinion that these “forty sub rosa 
words” have “called into existence a gigantic outrage 
which has absorbed ten millions of money,’’ much of 
which has gone to ‘“‘aggrandize private individuals.” 
It is contended that the only ticket authorized to be 
sold is a ticket of admission to a concert, not a lottery 
ticket. Lotteries are contrary to good morals, and the 
statute cannot therefore be construed into the estab- 
lishment of a lottery without express words to that 
effect. And, in any event, “that the coupon ever be- 
comes a chattel is a delusive idea.’’ Another point 
made in the case by appellants’ counsel was, that 
among the contributors to the fund with which the 
tickets were bought were several infants; and the ques- 
tion is asked, ‘‘Shall infants, young in experience and 
immature in thought, * * * over whom courts have 





spread the shadow of great and awful power, shall in- 
fants be allowed to engage in wild, ruinous and specu- 
lative enterprises?” ‘It is insisted that the action as 
to infant appellees cannot be maintained, and that such 
a decision will be a legal monument long after those 
who have erected it shall have become dust.’’ We 
have not heard what the Court of Appeals thought 
about the matter. 

The suit of Archbishop McCloskey v. The Mayor of 
New York was argued on demurrer, in the Supreme 
Court, special term, recently, before Judge Van 
Brunt. The Archbishop claims that St. Joseph's 
Church should be relieved from an assessmenit of $697, 
assessed on it for the Morning Side Park opening. The 
assessment was confirmed in July, 1870. In 1871 Mayor 
Hall and Comptroller Connolly, acting under a law 
which authorized them to relieve from assessment 
such property as was relieved from taxation, granted a 
certificate relieving St. Joseph’s Church from that as- 
sessment. The certificate was, however, disregarded, 
and this suit was brought to enforce it. The city de- 
murred, and it was argued that, under the act, no re- 
lief could be given after an assessment was once im- 
posed, and that an act of 1874 precluded any such suit 
as this against the city. The decision was reserved. 
—Chief Justice Ryan of the Supreme Court of Wis- 
consin has been re-elected without opposition. He is 
an able, upright, and industrious judge. —— Judge 
Grover of the New York Court of Appeals has improved 
in health somewhat, and it is thought that with rest 
and travel he will overcome the nervous prostration 
which seems to be his main trouble. It is expected 
that he will start soon on a southern trip. 


The king of Portugal has commenced a suit in one 
of the English chancery courts, with a view to obtain 
possession of the collections of botanical specimens 
and other natural objects made by Dr. Welwitsch 
while he was employed by the Portuguese government 
in Africa. The collector died in London in 1872, and 
by his will, assumed to dispose of parts of the collec- 
tion to various bodies.——Sir James Hannan, in sum- 
ming up a divorce suit, said that certainly more than 
one-half of the cases that he had to deal with arose in 
some way or other out of drunkenness.—— Sir Charles 
St. Julian, the first and last chief justice of the late 
kingdom of Fiji, expired at his residence, Vadfatau, 
New Zealand, on Thursday, the 26th of December, 
after a protracted and painful illness. The deceased 
was for many years the chief law reporter of the Syd- 
ney Morning Herald. 

The inevitable squabble over a rich man’s will has 
begun in Detroit. Mr. E. B. Ward, dying a few months 
ago, left a fortune of $5,000,000, and the funeral was 
hardly over before the heirs began to quarrel about the 
bequests. One relative, who had received $10,000, said 
he deserved ten times that amount, and gave notice 
that he would contest the will. The latest move isa 
combined one by the widow and some of the other 
heirs, and consists of a petition to the Michigan Leg- 
islature for an amendment to the present law relating 
to the settlement of estates, so as to do away with the 
special administrator who may now be appointed to 
take charge of the estate until it is settled, and instead, 
to give the executors control. The sons resist the 
proposed change in the law, and as a powerful lobby is 
enlisted on both sides, a bitter contest is anticipated. 
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—— In the United States Supreme Court, Monday, on 
motion of Mr. Matt H. Carpenter, Messrs. J. H. Gill- 
patrick, of Leavenworth, Kan., and Charles R. Gill, of 
Madison, Wis., were admitted to practice as attorneys 
and counselors of that court. —— Lord Chief Justice 
Cockburn in a speech before the Southampton Cham- 
ber of Commerce referred to the confidence which 
should be reposed in the bench, and in the course of 
his remarks used the following language: ‘* Woe to 
those who seek to undermine that confidence, to those 
who, by calumny and vituperation of the most detes- 
table and the most villainous kind, seek to shake the 
confidence of the people in the administration of the 
justice of this country.” 

The Washington Chronicle says: “‘ It is most difficult 
to discover what laws are in force in the District of 
Columbia. Within the past few daysa statute enacted 
by the legislature of Maryland in the year 1722, provid- 
ing that the government attorney shall not lay before 
the grand jury evidence in his possession of the com- 
mission of acrime unless expressly ordered to do so 
by the court, is still in force in this subjugated terri- 
tory.’’—— At a regular meeting of the New York Bar 
Association held on Tuesday evening, the building 
committee reported that they had purchased the prem- 
ises No. 7 West Twenty-ninth street for $100,000 and 
had already paid $5,000. On the execution of the deed 
$15,000 more was to be paid, and the remaining $80,000 
was to be secured by mortgage. $30,000 has been al- 
ready subscribed for the object. The report was 
adopted and the secretary and president were author- 
ized to sign and deliver the proper bonds and mort- 
gages. 

The bill repealing the Daily Register law has been 
reported adversely. The report after much opposition 
was agreed to, and the Register goes on its way rejoic- 
ing. The Register makes the rather strong assertion 
that ‘‘ neither the legislature nor those self-appointed 
leaders of public opinion” (the daily papers) ‘ have 
the least power over our existence as a journal!’’—— 
The San Francisco Chronicle demands the restoration 
of the whipping-post in the case of garroting, petit 
larcency, and wife beating.—— In Sallin v. London und 
Northwestern Railway Co., a case in the court of 
Queen’s Bench, the construction of a contract to carry 
a pagSsenger at his own risk was considered. The 
plaintiff, a drover, who had traveled with cattle by 
the defendants’ railway, on the terms that he was to 
be free of charge, but at his own risk, was, in conse- 
quence, as the jury found, of the negligence of the 
defendants’ servants, injured, after leaving the train, 
in the course of his departure from the defendants’ 
premises. Held, that the plaintiff took upon himself 
the risks incidental to the whole transaction, the access 
to and departure from the train as well as the actual 
transition, and therefore that the defendants were 
not liable. 

Mr. John H. Campbell, the editor of the Philadelphia 
Legal Gazette since its foundation six years ago, has 
retired, and Mr. George P. Rich assumes the editorial 
chair. ——It is suggested by a correspondent of the 
Albany Argus that each judge of the Court of Appeals 
be allowed to appoint a clerk at a salary of $2,000 or 
$2,500 per year. Such a clerk would be relief, it is 
claimed, to the hard-worked judges. —— Some rather 
queer stories are told about lawyers’ fees in Georgia. 





The Atlanta Herald recently said: ‘‘ Yesterday in con- 
versation, some one remarked that General Toombs 
never crosses a court-house door for less than $5,000, 
when Judge Lochrane replied that there was nothing 
strange about that, ‘I wouldn’t take any case for a 
smaller fee than $10,000.’ This caused the crowd to 
discuss legal fees, and it was found that several large 
fees had been paid Atlanta lawyers since the war. 
Mr. Hill, in the celebrated Metcalf case, received a 
$100,000 fee. Judge Lochrane a fee of $40,000 in the 
Brunswick and Albany case. Mr. Hill received a fee of 
$25,000 for his management of Kimball’s case. Judge 
Lochrane received $15,000 as a fee from Mrs. Kimball 
in the Kimball House case.”’ 

A curious case has been tried at Rouen, France, 
which grew out of the following circumstances : Near 
Neufchatel thereis a celebrated shrine called Norte 
Dame du Pardon. It recently became such a rival of 
Notre Dame de Bon Secours, that the archbishop dis- 
avowed it. Nevertheless pilgrims flocked thither with 
their offerings, and the courts were appealed to. It 
appears that Notre Dame du Pardon was invented and 
conducted by atinman named Fagot. He built achapei, 
fitted it up with a colossal virgin, a cradle in stone, and 
numerous bas-beliefs representing passages of scrip- 
ture. Fagot dwelt in a cottage near the chapel, and 
made a very fine living out of the alms which were 
received from the faithful pilgrims. He also sold indul- 
gences, took money for neu vaines to his virgin; he sus- 
pended crutches on the wall to make lame pilgrims 
think they could be cured. He was charged with false 
pretenses in all these things, and was convicted and 
condemned to 100 francs fine, and six months imprison- 
ment. 

The church property of Rhode Island exempted from 
taxation amounts to $4,117,200.——The Pall Mull Ga- 
zette gives a most striking illustration of the even- 
handed justice dealt out to offenders against the laws 
in England, in referring to a fine of a pound sterling 
being inflicted upon an old woman who had gathered 
sticks valued at a sixpence in the forest belonging to a 
noble lord. ‘So evenly are the scales of justice bal- 
anced in this country,’’ says the Pull Mall Gazette, 
“that an old woman who picks up a stick and the 
ruffian who knocks an old woman down with a blud- 
geon are mulcted in about the same penalty.””——A 
movement is progressing in Hartford, Conn., to revise 
the schedule of minimum fees of attorneys.—— Mr. 
Matt. H. Ellis delivered an address, some time since, 
before the Bar Association of Yonkers, advocating the 
theory that the subordinate officers of a municipal 
government should be appointed instead of elected.— 
Apropos to the recent publication of Mr. Freeman’s 
Treatise on Co-tenancy and Partition is the following 
anecdote from the January number of The Journal of 
Jurisprudence, illustrating the inconvencies of a joint 
tenancy: *‘ An attorney and another person possessed 
a house as joint tenants. The attorney resided in it, 
and his co-tenant asked him forarent. The attorney 
cooly referred to the law relating to joint tenancy, and 
declined to pay any thing. A few days afterward, on 
returning from business to dinner, the attorney found 
his co-tenant in company with a litter of pigs, in pos- 
session of the drawing-room. The co-tenant politely 
explained that he was resolved to possess, and that he 
preferred to keep his pigs up-stairs. A rent was im- 
mediately offered.” 
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CURRENT TOPICS. 


sen New York Bar Association has, it seems, 
resolved to ‘‘recommend the profession to buy 
the ‘ official’ reports,” but its action comes too late to 
have any other significance than to indicate the 
tenacity and singleness of purpose with which it 
adheres to its own scheme of one day controlling 
the reporting of the State. During the four or five 
‘years of its existence it has never, in any way, asked 
the legislature to carry out the constitutional pro- 
vision for the appointment of a Supreme Court 
reporter. During the last two sessions, in which 
the matter has been actively urged, at the capitol, 
neither by word or deed has the Bar Association or 
any of its committees exerted its influence in behalf 
of a provision for the appointment of a reporter by 
the judges. It has confined its efforts to futile 
attempts to secure the passage of an act giving its 
‘* Council of Law Reporting ” the entire management 
of the business, and of twenty thousand dollars a 
year. But now, when the question of reporting has 
been substantially settled by the passage of an act for 
the appointment of a reporterin accordance with the 
constitution, when nothing remains but the selection 
of a reporter, and when both of the principal exist- 
ing series are, under present auspices, soon to cease 
—when all this has been done —the Bar Association 
comes to the front and modestly resolves that ‘‘ it is 
desirable that there should be but one, and that 
an official series of Supreme Court Reports,” and 
requests the profession ‘‘to give their countenance 
and support to the reports published ” by the official 
reporter — meaning, no doubt, the reports prepared 
by Mr. Hun. 


We should not, of course, find fault with the Bar 
Association for preferring one series of reports to 
another, or for honestly expressing such preference ; 
but we do say, that it is tolerably discreditable for that 
Association to attempt to subserve its own purposes 
in any such way. It is a species of false pretense, 
that an association, originated ‘‘for high moral 
purposes,” ought not to be guilty of. If the Asso- 
ciation had honestly believed Mr. Hun’s reports to 
be the better reports, and that it owed a duty to the 
profession to say so, it would have said so a year or 
80 ago; if it believed that the appointment of Mr. 

Vor. 11.— No. 17, 





Hun, under the new act, was a necessary step toward 
the accomplishment of its own scheme, and that 
that appointment could be furthered by “‘indirec- 
tion,” it would be likely to pursue the very course 
it has recently pursued. There is one thing that 
Mr. Delafield and his associates might as well make 
up their minds to now, and that is, that they can- 
not, by any possibility, accomplish the plan of uni- 
versal reporting that they have in view; and it 
would be more creditable for them to come forward 
and give Mr. Hun a frank, square, manly support, 
than to attempt to aid him under the guise of 
‘¢ disinterested advice” to the profession at large. 


Gen. George 8. Batcheller, of Saratoga, has been 
designated by our government as a member of the 
new international court, in Egypt. This court is 
intended as a substitute for the consular courts in 
Egypt, and has jurisdiction over all matters to which 
a foreigner is a party. The convention establishing 
this court has been entered into by nearly all the 
European powers and by the United States. The 
court is divided into two tribunals, one of first 
instance and one of appeal. Each of the powers is 
to appoint to the tribunal of first instance two mem- 
bers, and the tribunal is to sit in two divisions, for 
the better dispatch of business. Each power is to 
appoint one member and a judge-advocate to the 
tribunal of appeal. We understand that Mr. Batch- 
eller has been appointed to the tribunal of first 
instance. The proceedings of this court will be 
watched with great interest, and if it proves a suc- 
cess, as it can hardly fail to do, other countries will 
learn wisdom from the Khedive of Egypt, and 
endeavor to procure the establishment of similar 
courts in their midst. 


The London Law Journal, under the head of 
‘¢ Criticism,” discusses the well-known case of Johns- 
ton v. The Atheneum, and says that it is not true 
that criticism is a dangerous trade unless the critic 
exceeds the well-defined limits of literary and art 
criticism. The Jowrnal supposes the case of a reviewer 
of a novel, who should say: ‘‘ This is the most vile 
story it was ever our cruel fate to read. The plot is 
a jumble of plagiarized incidents. The personages 
are not characters, but Punch and Judy puppets. 
The author’s style is weakest slip-slop. We observe 
that the price of this novel is is 1£. 11s. 6d., but who- 
ever pays for it a penny more than the waste-paper 
dealer will give for it, will pay a penny too much.” 
This the Journal tells us might be unjust, but not 
unlawful. But when a critic imputes immoral pur- 
poses to the author, for instance, he renders himself 
liable. And if a reviewer draws on his extraneous 
knowledge or suppositions he writes at his peril. 
As in the case of Johnston v. Atheneum, the 
reviewer wrote: ‘‘ The Atlas now before us, though 
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bearing the name of A. Keith Johnston, is the work 
of neither the primus nor secundus of that name, for 
the son is no longer connected with the house estab- 
lished by his late father, * * * but has gone to 
Paraguay. * * * On the whole, we miss in this 
Atlas the presence of the master-mind which, in 
both father and son, gave the house of W. & A. K. 
Johnston the character it has so long enjoyed, but 
we fear is now losing, in the world of science.” 
The reviewer evidently intended to convey the 
impression that the work was not A. Keith Johns- 
ton’s or that of his son, although reputed to be so— 
hence the liability to the charge of libel. The 
Journal says that this case is an instance of the dan- 
ger of a critic exceeding his legitimate jurisdiction 
and writing some thing that does not lie on the very 
face of the book he is criticising. 


In the case of Seaman v. Third Avenue Railroad 
0o., recently decided in New York city by Judge 
Larremore of the Court of Common Pleas, the lia- 
bility of a street railroad company for the acts of 
its conductors was considered under the following cir- 
cumstances: The plaintiff got on the rear platform of 
a car, and, as he claims, gave the requisite fare to the 
conductor. As the rear end was crowded he walked 
to the front end, where he was met by the conductor, 
who again demanded his fare. This demand was 
refused, whereupon the conductor violently ejected 
plaintiff from the car. To break his fall, plaintiff 
grasped the railing of the splash-board, but the 
conductor kicked his hand and compelled him to let 
go his hold. He fell, and the wheels of the car 
passed over one of his arms, rendering amputation 
necessary. The plaintiff brought suit against the 
railroad company, but, on this state of facts, the 
complaint was dismissed. It is quite probable that 
this ruling is within the principle laid down in the 
Court of Appeals, which is, in effect, that the master 
is not liable for the malicious and unauthorized acts 
of the servant, although done in the apparent course 
of his employment. But it certainly is not within 
the rule laid down in Massachusetts, where the rail- 
road companies are held liable for the malicious and 
unauthorized acts done by conductors and others in 
the general course of the employment. 


The Supreme Court of Pennsylvania in Central 
Railway of New Jersey v. Cook, 1 Weekly Not. Cas. 
819, considered the constitutionality of statutes 
limiting the amount of recovery against railroads. 
The plaintiff in this case was injured in consequence 


of defendant’s negligence. Under the Pennsylvania 
act of April 4, 1868, the maximum amount of re- 
covery for injuries not resulting in death was fixed 
at $3,000. The court charged that the right to re- 
cover for personal injuries was one of the personal 
rights belonging to men before the statute law, and 





that when the legislature attempted to limit a remedy 
which it did not give, it transcended its authority, 
A verdict for plaintiff was given for $5,000; and the 
judgment thereon was sustained by the Supreme 
Court. By the constitution of 1874, however, the 
rights claimed by railroads, under the legislation re- 
ferred to, have been abrogated. The case of The 
Central Railway v. Cook was brought before the new 
constitution was adopted. 


The Australian Jurist has closed its cireer; and its 
suspension is due to the fact that it was mainly a pub- 
lication of the decisions of the courts. This fact taken 
in connection with the fact that a system of report- 
ing has been adopted, similar to that prevailing in 
England, has rendered the continuation of the Jurist 
unnecessary. The attorney-general has resolved to 
give the support of the government entirely to the 
new series of reports, and —the Jurist says —‘‘as no 
series of law reports can be carried on in this small 
community without the aid afforded by the govern- 
ment * * * the publication of the Australian 
Jurist must cease — for the present at least.” We 
think that the Jurist, as well as a majority of legal 
journals in this country, has mistaken the true prov- 
ince of legal journalism. A journal which is sim- 
ply a series of reports, or a compilation of reported 
cases, can hardly claim the name of a “legal jour- 
nal.” It may be a ‘‘reporter” but not a ‘‘ journal.” 
The true function of legal journalism is principally 
to present the various phases of the legal profession, 
disquisitions on legal topics, a condensed record of 
legal events, and a summary of the most recent legal 
decisions. A journal which does this will fot fail 
of adequate support. 


A case was tried recently in the United States 
Circuit Court at New York city, before Judge Wal- 
lace, involving the following facts: Lemmy Rosen- 
thal, who was indebted to Lazarus J. Leberman, in- 
sured his life, in favor of the latter, for $10,000 in the 
Germania Life Insurance Company. Two years after- 
ward Rosenthal committed suicide having paid, two 
hours before, the last premium on the policy. Leberman 
demanded the amount of the policy from the com- 
pany, but payment was refused. The policy contained 
a clause that if the insured died by his own hand it 
should be void. Judge Wallace, in charging the 
jury, said, that ‘‘if Rosenthal committed suicide, 
the policy is void; but if he was insane when he 
killed himself, and was driven to that act by his in- 
sanity, he did not kill himself within the meaning 
of the law, and his killing himself does not vitiate 
the policy. It is, therefore, for the jury to find 
whether or not Rosenthal was insane when he took 
his own life. The jury, however, must remember 
that in and of itself, suicide is not evidence of in- 
sanity.” This is in accordance with the law laid 
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down by the United States Supreme Court in Mut. 
Life Ins. Co. of New York v. Terry, 7 Alb. L. J. 
810. The rule was there held to be this: If the 
assured, being in the possession of his ordinary 
reasoning faculties, from anger, pride, jealousy or a 
desire to escape from the ills of life, intentionally 
takes his own life, the proviso attaches, and there 
can be no recovery. If the death is taused by the 
voluntary act of the assured, he knowing and in- 
tending that his death shall be the result of his act, 
but when his reasoning faculties are so far impaired 
that he is not able to understand the moral charac- 
ter, the general nature, consequences, and effect of 
the act he is about to commit, or when he is im- 
pelled thereto by an insane’ impulse, which he has 
not the power to resist, such death is not within the 
contemplation of the parties to the contract, and the 


insurer is liable. 
——__~.>———_—- 


NOTES OF CASES. 

[* Flynn v. Canton Company of Baltimore, 40 Ma. 

312, the Court of Appeals of Maryland con- 
sidered the responsibility of the occupant of a 
building in a city for damages resulting from a fall 
on the ice on the sidewalk in front of the building. 
The action was based on the neglect of the occu- 
pants of the building to clean the sidewalk in com- 
pliance with a city ordinance, which imposed a 
penalty of two dollars for every neglect, beside the 
expense of clearing the walk. It was held that the 
action would not lie, and that the only liability rest- 
ing upon the occupants of the building was that 
imposed by the ordinance itself. It is a well-settled 
principle that, whenever a party causes or creates a 
nuisance or obstruction in a public street or high- 
way, he is responsible in damages to one who 
receives special injury therefrom; but in this case 
the court held that the nuisance, if any, was not 
caused or created by act of the defendants. The 
ice was not placed on the sidewalk through their 
instrumentality; it was formed solely and exclusively 
by the action of the elements. Miller, J., delivered 
an elaborate opinion, at the close of which he said: 
‘¢The only case discoverable by the researches of 
counsel and our own, in which the very question 
now before us has arisen and been adjudicated, is 
that of Kirby v. Boylston Market Association, 14 
Gray, 249. There the accident occurred in the city 
of Boston, in the same way and from the same 
cause, The suit was against the property-owner, 
and the same ordinance was in force, and there was 
the same neglect on the part of the defendant. 
The court held that the action would not lie against 
the property-owner, and that the remedy for all 
damages sustained in this way is exclusively against 
the inhabitants of the city in their corporate 
capacity.” The decision in this case was in accord- 
ance with this view. 





In Goetzmann v. Connecticut Mut. Life Ins. Oo., 5 
N. Y. Sup. 572, the construction of a clause in a 
life insurance policy rendering it void if the insured 
should die ‘‘in consequence of his violation of any 
law,” was considered. The insured was killed by 
H. shortly after having had illicit intercourse with the 
wife of H. At the trial the judge made the follow- 
ing rather astonishing charge: ‘‘It is a violation of 
law for a man to interfere with the most sacred rela- 
tions we have in social life, and when he undertakes 
to commit adultery with the wife of his neighbor, 
he has violated the law; and if the death he suffers 
grows out of that fact, then the policy is forfeited. 
* * Whether H. saw him or not is not absolutely 
material in this case, if he saw him in the act of adul- 
tery, or under such circumstances as was satisfactory 
evidence to him that he had committed adultery, then 
he had a right to shoot him, if he did it directly after 
the offense — not exactly the right, but the law is care- 
ful of the feelings of individuals in that regard, and 
has so much respect for the natural impulses of a man 
who is placed under circumstances of that kind, that 
it says he does not commit murder; so that, while the 
commission of that act is fresh, and he shoots a person 
under circumstances that satisfy him that the act 
has been committed, * * * If he was actually 
doing the illegal act, and the death resulted asa 
consequence of that act, then the plaintiff is not 
entitled to recover in this case.” The general term 
took a different view of the case, however, and held 
that, although the act of the insured were in violation 
of the law, he did not die in consequence of it, within 
the meaning of the policy. The theory of the trial 
judge as to the justification of homicide under such 
circumstances was also repudiated by the court above. 


In Paine v. Agricultural Ins. Oo., 5 N. Y. Sup. 619, 
where a policy of insurance against fire upon a 
dwelling-house contained a provision that if the 
house should be ‘‘left unoccupied, without giving 
immediate notice to the company, the policy should 
cease and be of no force or effect,” it was held that 
the absence of the one who resided in the house, 
without notice to the company, for six wecks, 
although he frequently returned and looked after 
the house and the property therein, would avoid 
the policy. Occupation of a dwelling-house, accord- 
ing to the view of the court, is living in it, not mere 
supervision over it, and while a person need not live 
in it every moment, there must not be a cessation of 
occupancy for any considerable portion of time. 
The following authorities were relied upon to sustain 
the decision: Western v. City Fire Ins. Co., 15 Wis. 
188; Harrison v. City Fire Ins. Co., 9 Allen, 231; 
Keith v. Quincey Mut. Fire Ins. Co., 10 id. 228. But 
if there is no express stipulation that the premises 
shall not be left vacant, the policy will not be void. 
Gamuell v. Merchants & Farmers’ Mut. Fire Ins. Co., 
12 Cush. 167; May on Insurance, 270. 
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THE MANNERS OF THE LEGAL PROFES- 
SION. 


[* must be conceded that lawyers are not popularly 

esteemed as models of politeness. In vulgar 
estimation judges are deemed severe and arrogant, 
lawyers unduly inquisitive, harsh and overbearing. 
The popular idea of cross-examination is something 
like that of a sort of Spanish inquisition, where the 
lawyers put on the screws, and the judge sits, like 
the grand inquisitor, simply to see how much torture 
the victim can stand; and to be sure that he is not 
untimely done to death. In this there is an un- 
willing tribute of admiration to a class of men 
whose wits are so sharp and whose training is so 
effective that common sense and truth are powerless 
before their arts. Weare reminded of these ideas 
by Sir Arthur Helps in his posthumous work, 
‘* Social Pressure,” to which we have before referred. 
We quote the following dialogue: 

‘* Sir Arthur.— This gives me a fair opportunity 
of saying what I have long wished to say in Elles- 
mere’s presence, but thought it would be rude to do 
so; and that is, as to the general treatment of wit- 
nesses by counsel. If a man has the misfortune to 
see or hear of any transaction which is brought into 
court, he is really liable to undergo peine forte et 
dure in that abode of misery, the ‘ witness-box.’ 
Most men of a certain age have committed some 
folly, met with some misfortune, or have done or 
said something which it is exceedingly unpleasant 
for them to recount again. Even women may not, 
during all their lives, have acted wisely; and in 
fact, there remain no unterritiable witnesses but 
children. Suppose it were a case of the collision of 
carriages, and some statesman who happened to be 
passing by at the time of the collision, were ex- 
amined as a witness, the cross-examination might 
runthus: ‘Did you not, sir, in the year 18—, vow 
and declare that if there was any thing in the world 
you admired, any thing to which you were ready to 
bow, it was the English church? And did you not, 
in the year 18—, say all you could to injure that 
church ?’ The wretched statesman would then be- 
gin to explain, how he did not exactly say what the 
counsel makes him to have said, either on the first 
or the second occasion; and by repeated cross- 
examination he would be made to appear a mass 
of bewildered inconsistency. Then the counsel 
breaks forth with becoming indignation. ‘It does 
not seem, sir, that you have ever known on which 
side you were, or on which side anybody else was; 
and yet you are perfectly certain that the defendants’ 
carriage was on the near side of the road when the 
plaintiff's carriage dashed up against it.’ 

E llesmere.— This is farcical. 

Milverton.— Not a bit more than many cross-ex- 
aminations I have read. What does it signify to the 
case whether a witness has ‘lived happily with his 





wife?’ Yet that is the sort of thing which you 
lawyers bring up. 

Ellesmere.— We must attend to what is in our 
briefs; and surely the character of a witness is an 
important point, as regards his credibility ? 

Sir Arthur.— Yes, but it should only be the 
character ad hoc. Your cross-examination has no 
right to travel into all the circumstances of a man’s 
life, which cannot, except by a great stretch of fancy, 
be made to apply to the bearings of the case. 

Milverton.— It remains for jurymen and judges to 
put this evil down; and it isnot one of the least 
important of their functions.” 

We are glad at least to see that Sir Arthur does 
not recommend this reform as the ‘‘ function” of the 
newspapers. The Springfield Republican would 
agree with all he says except this. The author is 
doubtless right in recommending legal reforms to 
legal tribunals. But he, in common with the rest 
of mankind, exaggerates and misrepresents the mat- 
ter complained of. If witnesses would lay aside two 
things, when they come upon the stand, there would 
be no trouble; first, their panic fears of the terrors of 
cross-examination, and second, their desire to advo- 
cate the side on which they are subpeenaed. It is 


truly laughable to read the newspapers now-a-days 


upon the subject of Mr. Beecher’s cross-examination 
by Mr. Fullerton, as if either of these eminent gen- 
tlemen were afraid of the other. Each is quite 
capable of taking care of himself, and so far as we 
can opine it is simply a question of physical endur- 
ance between them, as it was in the talking match 
between two men out west, where the combatants 
talked all day and all night, and when the wearied 
auditors woke up in the morning, they found one of 
the contestants dead and the other whispering in 
his ear! 

We think we may reasonably say, that, with very 
few exceptions,~ the misunderstandings between 
counsel and witnesses are brought about solely by 
the disposition of the latter to take sides and their 
desire to protect themselves, forgetting that their 
own counsel will do that for them. It is often very 
hard work to get a direct answer out of a perfectly 
honest and intelligent witness. It is often very dif- 
ficult to induce a perfectly honest and intelligent 
witness to admit that he does not know a thing of 
his own knowledge. In these encounters, counsel 
sometimes lose their temper, and say rough things, 
and witnesses become exasperated and go 
away and talk about the brutality of lawyers. 
Still we think these encounters as not of very fre- 
quent occurrence. We think, in spite of every thing, 
that lawyers are the most patient and forbearing 
class of men on the face of the earth. Witha strain 
upon their nervous forces unequaled in any other 
walk of life, except, possibly, the physician’s, the 
coolness, forbearance, and courtesy which character- 
ize them in their intercourse with the public and 
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with each other, are quite admirable. Take the 
Beecher-Tilton trial as an example. None but 
trained lawyers could live under such severe and 
long-continued mental tension, and none others 
could so signally preserve their equanimity. But 
the public never think of giving them any applause 
for it. The newspapers will often compliment a 
presiding judge for these qualities, as if he were 
entitled to special credit for them. The umpire of 
a prize-fight does not suffer when one of the boxers 
is knocked down; itis the latter, and not the judge, 
who deserves credit for not losing his temper. In- 
deed, if we were called on to specify the most 
striking characteristic of our profession, we should 
say it is magnanimity. A lawyer admires a good 
hit evenif it is himself who is hit. As a general 
thing, lawyers despise an unfair advantage, and 
love fair play. The public are not trained to this, 
and if a lawyer gets the advantage of the witness, 
the witness is angry, and the public sympathize 
with him, and unite in denouncing the lawyers. 
Now, if the newspapers and the unthinking public 
could have their way, we should have astate of 
things that would remind one of the frogs who 
wanted aking. Just let the Springfield Republican 
philosopher introduce the French judicial system, 
and they would see how well off they now are. Let 
them suffer awhile under the inquisitorial, brow- 
beating, unfeeling questioning of the French courts, 
and they would call loudly for their old king. 

This leads us to speak, for a moment, of the con- 
duct of our judges toward suitors and witnesses. 
A calm consideration will convince a candid mind 
that the superiority is with the Anglo-Saxon race. 
We have heretofore spoken of the patience of our 
judges. Of course they ought to be patient, but 
after all it is a wonder that they are. They rarely 
suffer a witness to be unduly or discourteously ques- 
tioned, and their own bearing toward those who 
come before them is generally distinguished for its 
urbanity and consideration. This is so true, that 
the public recently read, with a shock, some remarks 
attributed to a distinguished judge of this State on 
pronouncing sentence against a notorious criminal 
who had occupied and abused positions of public 
trust. The judge so far forgot himself in his zeal 
for the public welfare, as to rebuke the prisoner for 
having sat through the trial ‘‘unblushing.” This 
is eminently French, and it is a great pity the 
Springfield Republican man was not present to ap- 
plaud it. Not a lawyer in the country who did not 
pronounce it an outrage; not a newspaper to find a 
word of fault with it. Such is the difference be- 
tween these self-constituted guardians of the public, 
and the men whom they abuse. 

All such fault-finding as that which finds utter- 
ance in Sir Arthur Help’s laughable but extrava- 
gant picture, is the result of the natural dissatisfied 
disposition of mankind. They love to pick flaws in 





their choicest institutions. As the poet says, “man 
never is, but always to be, blest.” Our judicial 
system is certainly not perfect, nor ever will be. 
As to the conduct of the officers of justice, it cer- 
tainly is not always Chesterfieldian nor ever will be. 
Still, it is better than when Coke browbeat Raleigh, 
and Jeffries abused Baxter. The times are changed 


and we are changed with them. Lawyers are cer- 
tainly not behind their times. If their public bear- 
ing is contrasted in point of decency, fairness or 
politeness, with the common licentious abuse of the 
press, the recognized exponent of public opinion, 
we think they will not suffer by the comparison. 


—_——- >__——_ 


THE ASSOCIATION FOR THE REFORM AND 
CODIFICATION OF THE LAW OF NATIONS. 


Ts Annual Congress of this Association will be 

held at The Hague the first week in September, 
and especial preparations are being made to render 
the occasion conspicuous, not only for the philan- 
thropic desires and able opinions expressed, but for 
the practical results initiated. The Association is 
the product of very recent times, and is the out- 
growth of a sentiment and conviction that the time 
has come for the better settlement of the principles 
of the law of nations, both public and private. It 
was founded in October, 1873, at Brussels, by a 
number of jurists and publicists interested in mat- 
ters pertaining to International Law, who formed 
themselves into an “ Association for the Reform and 
Codification of the Law of Nations.” The corres- 
pondence which preceded the formation of the 
Association, and which resulted in procuring an 
organized effort on the part of the leading jurists 
of both continents, was published in this journal. 
So remarkable and rapid has been the growth of 
this Association that it now numbers among its 
officers and members a great array of the most liberal 
and distinguished publicists and jurists of Europe 
and America. Its Honorary President is Count 
Frederic Sclopis, of Turin, President of the Geneva 
Court of Arbitration. Its President is David Dud- 
ley Field, of New York, who was a pioneer in the 
movement toward international codification as well 
as municipal codification, and who has rendered 
greater practical service to codification in general 
than any other jurist. Among the Vice-Presidents 
of the Association best known to our readers are 
Right Hon. Montague Bernard and Sir Travers 
Twiss, of England; Dr. Bluntschli, of Germany; 
Prof. Aug. Pierantoni, of Naples; Dr. Martens, of 
St. Petersburg; Ex-President Emelio Castelar, of 
Spain; Charles Francis Adams and Reverdy John- 
son, of the United States. Its General Secretary is 
James B. Miles, of Boston, who has rendered very 
efficient service in propagating the designs of the 
Association. Among the Council of the Association 
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are Prof. Shelden Amos, Judge Charles A. Peabody, 
Dr. J. P. Thompson, Emory Washburn and Prof. 
Theodore Woolsey. Its Treasurer is Sir John Lub- 
bock, Certainly no society ever had for its aims 
more humane and magnificent results or more able 
and distinguished supporters. Its objects are to 
arouse public sentiment and attention to the impor- 
tance of abobshing those conflicts and disagreements 
which exist in public and private international law, 
and of securing uniformity and assimilation in mat- 
ters susceptible thereto. Public international law is 
in such a condition of uncertainty that the Associa- 
tion deem it important to bring out the views of 
jurists competent to treat the subject, for the pur- 
pose of comparing opinions and plans and reaching 
some more certain basis. The rules of warfare, the 
laws relating to maritime prize and extradition of 
criminals, the methods of securing a general resort 
to arbitration among nations, and similar questions, 
will be the subject of elaborate discussion at the 
September Congress. 

But the several branches of private international 
law will receive the greater amount of attention, 
and the following subjects have been selected for 
very complete discussion: ‘Bills of Exchange,” 
“ Foreign Judgments,” “ Copyright,” ‘‘ Patent Law” 
and ‘‘ Trade-marks.” At the last annual conference 
the consideration of the existing law in different 
countries on these questions, and the best plan for 
adopting some systematic mode of obviating the 
conflicts existing in regard thereto, was intrusted 
to a special committee. This committee has found 
it advisable to address jurists, bankers, and com- 
mercial bodies in different countries, with the ob- 
ject of obtaining an expression of the opinions of 
those most likely to be well informed in reference to 
the defects in the laws relating to bills of exchange 
and the remedies which are available. Among the 
questions propounded by the special committee are 
these: ‘Do you consider it desirable to adopt one 
universal form of bill of exchange, and one uniform 
system of laws regulating the rights and liabilities 
of parties to a bill of exchange? Having regard to 
the great diversity of custom at present leading to 
great complications, do you consider that days of 
grace should be abolished entirely, or, if not, that a 
uniform term should be established, and if so, what 
term?” A large number of other similar and im- 
portant questions are presented for answer; and it 
is hoped that all the required information will be 
forthcoming. 

The Association has adopted the true method of 
procuring reforms in international law — the method 
of appealing directly to the public, to those most 
practically interested in the reforms. And it is to 
be hoped that the work, so auspiciously and wisely 
inaugurated, will receive the encouragement which it 
merits. The questions with which the Association 
deals are of the most profound and far-reaching 





nature; and the results which a proper solution of 
these questions will produce will be of the highest 
benefit to mankind. We believe that the Associa- 
tion has a great future before it. 





BANKRUPTCY LAW. 


AMOUNT OF DEBT — ACCRUED INTEREST. 


N Sloan v. Lewis, the Supreme Court of the United 
States held, that in estimating the amount of 
indebtedness of a bankrupt to the petitioning cred- 
itor, accrued interest is to be included. Waite, C. J., 
delivered the opinion, which is as follows: 

“This action was commenced by an assignee in bank- 
ruptcy in a State court to set aside certain convey- 
ances made by the bankrupt, in fraud of the bankrupt 
law, as is alleged. The proceedings in bankruptcy, 
under which the assignee was appointed, were involun- 
tary, and one of the defenses in the action is, that the 
adjudication of bankruptcy was void, because the 
record shows that the debt owing to the petitioning 
creditor was less than $250, and, consequently, the 
court had no jurisdiction in the premises. This de- 
fense presents the only federal question there is in the 
cease. If this is decided against the plaintiff in error, 
our jurisdiction is at an end, and we need not look 
further into the record. 

“The principal of the debt owing to the petitioner 
as described in the petition, is a few cents less than 
$250; but, by adding the interest to the time of filing 
the petition, the indebtedness is increased to an amount 
far in excess of the requisite sum. The bankrupt act 
($39) provides for an adjudication of involuntary bank- 
ruptcy upon the petition of one or more creditors, 
the aggregate of whose debts provable under the act 
amounts to at least $250. It becomes necessary, there- 
fore, to ascertain what constitutes a debt that may be 
proved. The plaintiff in error contends that it is lim- 
ited to the principal of a sum of money owing, while 
the assignee claims that it includes the principal and 
all accrued interest. To determine this question, we 
must look, in the first place, to the act itself. If the 
intention of congress is manifest from what there ap- 
pears, we need not go further. Section 19 provides, 
‘that all debts due and payable from the bankrupt at 
the time of the adjudication of bankruptcy, and all 
debts then existing but not payable until a future 
day, a rebate of interest being made when no interest 
is payable by the terms of the contract, may be proved 
against the estate of the bankrupt.’ And again, ‘all 
demands against the bankrupt, for or on account of 
any goods or chattels wrongfully taken or withheld by 
him, may be proved and allowed as debts to the amount 
of the value of the property so taken or withheld, 
with interest.’ 

“There is certainly nothing here which in express 
terms excludes interest from the provable debt. On 
the contrary, there is the strongest implication in 
favor of including it. The object is to ascertain the 
total amount of the indebtedness of the bankrupt at 
the time of the commencement of the proceedings, 
and also the amount of this indebtedness owing to 
each one of the separate creditors. Accrued interest 
is as much a part of this indebtedness as the principal. 
It participates in dividends when declared precisely 
the same as the principal. One has no preference over 
the other, and for all the purposes of the settlement 
of the estate the bankrupt owes one as much as he does 
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the other. Creditors prove their debts in order that 
they may participate in the management and distribu- 
tion of the estate. Their influence in the management 
and their share on the distribution ‘depend upon the 
amount of their several debts which have been proven. 
Hence, in order to fix the equitable representative 
value of a debt not due, provision is made for a rebate 
of interest. But if interest is to be rebated on debts 
not due, why not, upon the same principle, add it to 
such as are past due? 

“The provision for adding interest to the value of 
goods wrongfully taken and converted is equally sig- 
nificant. Certainly no good reason can be given for 
withholding interest in cases arising upon contract and 
allowing it in cases of tort, and because it is expressly 
given in the last and no provision is made for it in the 
first, the conclusion is irresistible that it was expected 
to follow the contract as part of the obligation. 

“We are all, therefore, clearly of the opinion that 
accrued interest constitutes part of a debt provable 
against the estate of the bankrupt; and if it does, it is 
necessarily part of a debt which may be used to uphold 
involuntary proceedings. It is only necessary, upon 
this point of jurisdiction, that the petitioning creditors 
should have owing to them from the debtor they wish 
to pursue, debts provable under the act to the required 
amount. The English cases referred to in the argu- 
ment, in our opinion, have no application here. They 
are predicated upon the English statutes and the es- 
tablished practice under them. Our statute is differ- 
ent in its provisions, and requires, as we think, a 
different practice. 

“This is conclusive of the case. The petition filed 
in the bankrupt proceedings distinctly averred that the 
debts due the petitioner exceeded the sum of $250, 
and, if interest is added, the particular indebtedness 
specified amounts to more than that sum. The court 
found this allegation true. That finding is conclusive 
in a collateral action. We have so decided in Michael 
v. Post at the present term. Where the record shows 
jurisdiction, an adjudication of bankruptcy can only 
be assailed by a direct proceeding in a competent court. 
Evidence, therefore, to show that payments had been 
made which reduced the indebtedness below the re- 
quired amount was inadmissible under any form of 
pleading in an action like this; but it is especially so 
in this case, because there is no averment in the plead- 
ings contradicting the record. The sole objection is, 
that upon the face of the record the error is apparent. 
A record cannot be impeached without previous notice 
by proper form of pleading.” 

The judgment is affirmed. 

—_—____—_ 
EXTINGUISHMENT OF DEBT AGAINST PART- 

NERSHIP BY RECEIVING BOND FROM ONE 

PARTNER. 

T is a general rule of law, that a creditor by taking 

or acquiring from his debtor a security of a higher 
nature in legal operation than the one he already pos- 
sesses, merges and extinguishes his legal remedies upon 
the minor security or cause of action, that is to say, 
the taking a bond or covenant or the acquiring a judg- 
ment for a simple contract debt merges and extin- 
guishes the simple contract. The presumption is, that 
such was intended by the parties, where a security of 
a higher nature is received. In such a case, the rem- 
edy on the one is co-extensive with that on the other, 
that is to say, they are both between the same parties, 
and the simple contract becomes in its entirety a spe- 





cialty. But taking a security of a higher nature will 
not per se extinguish an inferior security, unless both 
are between the same identical parties; consequently, 
receiving the higher security of a third party will not 
of itself operate to extinguish the simple contract 
debt. There is no presumption that the specialty of a 
third person was received in satisfaction of the simple 
contract debt ; the presumption is that it was received as 
collateral security only. When it is said that a higher 
security will not extinguish an inferior one, unless 
both are between the same identical parties, one would 
infer that, where there are several jointly liable, to 
operate as an extinguishment of the joint liability, the 
bond or specialty should be executed by all jointly, or 
by all severally. But it has been held by numerous 
decisions, that the individual bond or specialty of one 
partner, given for a simple contract debt due from the 
partners to the creditor, and accepted by him, is by 
operation of law a release of the other partner, and an 
extinction of the simple contract debt. Tom v. Good- 
rich, 2 Johns. 214; cited in Sluby v. Champlain, 4 id. 
468; Frisbie v. Larned, 21 Wend. 463; Patterson v. 
Brewster, 4 Edw. Ch. 355; United States v. Astley, 3 
Washb. 512; Williams v. Hodgson, 2 Harris & Johns. 
474; Moale v. Hollinson, 11 Gill. & Johns. 11; Spear v. 
Gillet, 1 Dev. Eq. 468, per Ruffin, J.; Ward v. Motter, 
2 Rob.(Va.) 567; Weaver v. Tapscott, 9 Leigh, 424; Niday 
v. Harvey, 9 Gratt. 466; Jacobs v. McBee, 2 McMullan, 
348, cited in Watson v. Owens, 1 Rich. 111; Union 
Bank v. Hodges, 11 id. 739, per Wardlaw, J.; Doniphan 
v. Gill, 1 B. Mon. 200; Settle v. Davidson, 7 Mo. 604; 
Anderson v. Levan, 1 Watts & Serg. 339; Hoskinson v. 
Elliott, 62 Penn. 393, arguendo per Williams, J.; Ben- 
nett v. Cadwell, 70 id. 402, per Williams, J.; 1 Smith’s 
Lead. Cas. 460; Parsons on Partnership, 106, 107; 1 
Lindley on Partnership, 455, 456; Owen v. Homan, 3 
Mac. & Gor. 407-409, per Lord Chancellor Truro. And 
see Dispatch Line of Packets v. Bellamy Manufac. Co., 
12 N. H. 234. But this is denied and the contrary 
held: Nicholson v. Leavitt, 4 Sandf. 308; United States 
v. Lyman, 1 Mason, 506; Spear v. Gillett, 1 Dev. Eq. 
469, Henderson, Ch. J.; Huton v. Child, 4 Dev. 463; 
Ansell v. Baker, 15 Adol. & Ellis, N. S.. 20; Sharpe v. 
Gibbs, 16 Com. Bench, N. S., 527; Boaler v. Mayor, 19 
id. 527; Ex parte Bates, 3 Deacon's Bankr. Rep. 358; 
overruling dicta in Bell v. Banks, 3 Man. & Granger, 
258, and King v. House, 13 M. & W. 496. And see 
Collier v. Leech, 29 Penn. 404. 

And the bond of an ostensible partner, taken for a 
partnership debt, extinguishes the claim, as against a 
secret partner, who may afterward be discovered. 
Ward v. Motter, Spear v. Gillet, Anderson v. Levan, 
cited above. Contra, Chamberlain v. Madden, 7 Rich. 
395. 
In Wallace v. Fairman, 4 Watts, 379, and in Day v. 
Leal, 14 Johns. 404, it appeared from the face of the 
specialty, or from contemporaneous instruments, that 
the parties did not design that the specialty should 
operate as an extinguishment, but intended it as a 
concurrent or additional security, and the court treated 
the specialty according to that intention. In the lat- 
ter case, one partner gave a bond to secure a debt of 
the firm and his individual indebtedness. Per curiam. 
“It is very evident that it was not intended, by the 
giving of the bond, to change the nature of the debt. 
It was not between the same parties; nor was it for 
this debt alone, nor for the exact amount of the notes 
in question. It was, therefore, only intended as col- 
lateral security.” 
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It is a general rule of law, that a specialty executed 
by one partner in the name of the firm and for a part- 
nership debt, but without authority, is not binding on 
the other partners, but becomes the individual spe- 
cialty of the partner who executed it. That, in such 
a case, the specialty operates to release the other part- 
ners and to extinguish their liability, on the simple 
contract partnership indebtedness, is a proposition 
held or recognized in the following cases: Clement v. 
Brush, 3 Johns. Cas. 180; Williams v. Hodgson, supra; 
Waugh v. Carriger, 1 Yerg. 31; Nunnely v. Doherty, id. 
26; Spear v. Gillet, 1 Dev. Eq. 460, per Ruffin, J.; 
Wharton v. Woodburn, 4 Dev. & Bat. 509; Bangoree v. 
Hovey, 5 Mass. 14; Morris v. Jones, 4 Harr. 428; Sale 
v. Dinsman, 3 Leigh, 602; Salt v. Calland, 7 id. 602; 
Niday v. Harney, 9 Gratt. 467; Blanchard v. Pasteurs, 
2 Hayw. (N. C.) 393; McNaughton v. Partridge, 11 
Ohio, 223. But this is denied and the contrary held: 
Fleming v. Lawhorn, Dudley, 360; Pierce v. Camron, 
7 Rich. 114; Spear v. Gillet, swpra, per Henderson, Ch. 
J.; Horton v. Child, 4 Dev. 462; Donaphan v. Gill, 
supra; Fronebarger v. Henry, 6 Jones’ Law, 548; Hos- 
kinson vy. Elliott, 62 Penn. 402; Dispatch Line of Packets 
v. Bellamy Manufac. Co., supra. And a new promise 
by the other partner to pay the partnership debt so 
extinguished would be void for want of a considera- 
tion. Waugh v. Carriger, supra. 

In Bond v. Atkin, 6 Watts & Serg. 168, Sergeant, J., 
said: ‘‘ While the bond of one of the partners is taken 
for an antecedent partnership debt, it may be considered 
as payment and extinguishment of such debt, or only 
a collateral security, according to the nature of the 
transaction and the circumstances attending it. Wal- 
lace v. Fairman, supra. But where there is no ante- 
cedent debt, but the bond of one partner is taken at 
the time money is loaned to the partnership, and as 
the consideration for loaning the money, it can hardly 
be treated as a collateral security. It must be consid- 
ered as all one transaction, and the bond as the only 
security contemplated; unless, perhaps, there were 
strong and positive evidence to show an express agree- 
ment to the contrary by all parties. If so, then in 
this case the bond was the only debt.”” The rule thus 
stated may be the true one, and may be correctly ap- 
plied to a case where one partner executes the specialty 
in his own name, but is not applicable to the facts of 
that case, where the specialty was executed in the 
name of the firm, without authority; and in Hoskin- 
son v. Elliott, supra, in which the facts were essentially 
similar, the court held that there was no presumption 
that the bond was received in satisfaction and extin- 
guishment of the partnership liability, the bond, be- 
ing executed in the name of the firm, negatived any 
such presumption. The former case is not cited in 
the latter, but they are contradictory decisions. 

In Maddin v. Edmonson, 10 Mo. 643, it was held, that 
a bond given by one of two persons for a joint lia- 
bility will not extinguish the simple contract debt, 
unless given at the time the liability accrued, or ac- 
cepted in satisfaction of the simple contract, and that 
is a question for the jury to determine. 

Notwithstanding the cases above cited from the New 
York Reports, the question, whether a specialty exe- 
cuted by one partner in his own name for a partner- 
ship debt, will per se extinguish the simple contract 
partnership indebtedness, cannot be considered as 
settled in this State, for there is hardly one of them 
that is a direct decision on the point, or entitled to be 
considered an authority. Tom v. Goodrich, supra, is 








cited in subsequent cases as a decision in point, and 
approved, but that case hardly deserves to be consid- 
ered an authority, for the court based their decision 
on different grounds, and the language used by the 
judges in reference to the question was unnecessary to 
the decision of the case. There, Barber, one of the 
firm of Goodrich and others, executed his individual 
bonds to the United States for duties on goods im- 
ported on account of the partnership, and as their 
property, and the plaintiff became surety in the bonds, 
Barber died, and the plaintiff, being compelled to pay 
the bonds, brought an action against Goodrich and 
the other partners for money loaned out and ex- 
pended for their use. Tompkins, J., said: “The law 
does not imply a promise by all the persons who may 
be benefited, in consequence of payment by a surety, 
but only by the person whose debt is thereby dis- 
charged.”” Kent, C. J., said: ‘‘ The plaintiff executed 
the bond as his surety, and cannot charge any other 
person as principal. There is no privity between 
the parties but what arises from the bond. * * * * 
We can only look to the principal and surety in the 
bond to the United States, and to the obligations re- 
sulting from that relation, because the money was 
paid, by the plaintiff, in discharge of that bond, and 
in exoneration of the personal representatives of 
George Barber, who alone were legally responsible for 
that debt. It may be that George Barber had received 
a full indemnity from his partners when he gave the 
bond. We cannot, in this action, unravel the ac- 
counts between George Barber and his partners; and 
to push the implied assumpsits beyond the party to 
the bond may lead to great difficulties and produce in- 
justice.”’ In placing their decision upon the ground 
that the law would not imply a promise by all persons 
who may be benefited, in consequence of payment by 
a surety, it was unnecessary for the court to say, as it 
did, that the liability of the defendants to the United 
States was extinguished by the bond, for assuming 
that their liability still subsisted and that they were 
benefited by the payment of the same, yet the law 
would not imply a promise by them to indemnify a 
surety on a bond to which they were not parties. See 
the case distinguished in Fleming v. Lawhorn, supra. 
The plaintiff ’s remedy was in equity. See Weaver v. 
Tapscott, supra. In a case in which the facts were 
nearly the same, the surety recovered at law. Wharton 
v. Woodburn, supra. And the separate bond of one of 
several joint importers will not operate as an extin- 
guishment of the liability of the others. 13 Pet. 486; 
overruling Tom v. Goodrich and United States v. Ast- 
ley, supra. 

In Frisbie v. Larned, swpra, one partner gave a bond 
and warrant of attorney to confess judgment to the 
plaintiffs for a partnership debt and his individual 
debt, on which judgment was entered. Cowen, J., 
said, that the bond itself being a security of a higher 
nature extinguished the partnership debt; citing Tom 
v. Goodrich and Clement v. Brush, supra. But the 
point decided was, that the judgment confessed satis- 
fied and extinguished that debt. 

In Patterson v. Brewster, supra, the persons who gave 
the bond and mortgage were the agents and trustees 
of the defendants, who were members of a joint-stock 
association. The court held, that where an association 
is formed for the purpose of purchasing, etc., real 
estate, and its trustees effect sales and buy in their 
own names, individually, and so give their own bonds 
and mortgages, a seller cannot follow the associates 
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when the trustees become insolvent. “But, if the 
contract was originally different, so that the complain- 
ant might have resorted to the associates in an action 
for the purchase-money, he has waived it by taking a 
higher security. The simple contract indebtedness is 
merged in the bonds, and he is precluded from resort- 
ing to it. Penny v. Martin, 4 Johns. Ch. 566; Robert- 
son v. Smith, 18 id. 459.’ These cases cited were cases 
where a judgment was recovered against ostensible 
partners. 

In Clement v. Brush, swpra, the defendant and one 
Howell were partners, and as such were indebted to 
the plaintiff, to secure the payment of which indebted- 
ness the defendant executed a sealed note in the name 
of the firm, but without authority. Afterward, the 
plaintiff released Howell from all claims and demands 
against the said firm. The action was brought against 
the defendant on the note. Per curiam: ‘One part- 
ner cannot bind his copartners by seal. The defend- 
aut Brush, who executed it, is alone bound by the 
specialty; and it being a debt of a higher nature, it 
extinguished the simple contract or partnership debt. 
The release by the plaintiff and the other creditors to 
Howell, subsequent to the giving the single bill, admit- 
ting that it operated to discharge the partnership debts, 
did not apply to or discharge the single bill or specialty, 
which was the proper debt of the defendant alone.’’ 
This case has been cited and followed as an authority 
for the doctrine, that a specialty given for a simple 
contract partnership debt by one partner, in his own 
name or in the name of the firm, but without author- 
ity. extinguishes the simple contract debt; but it is 
plain that such a question was not raised by the facts 
for the decision of the court. In deciding that the de- 
fendant was alone bound by the specialty, and that a 
release of the other partner, though it operated to dis- 
charge the partnership debts, did not apply to or dis- 
charge the specialty, which was the individual obliga- 
tion of the defendant alone, it was not necessary for 
the court to say that the specialty extinguished the 
simple contract or partnership debt. ‘This decision 
was rather on the construction and effect of the release, 
than the question which might have risen on the bond, 
so far as Howell was concerned, if there had been no 
release.” Fleming v. Lawhorn, supra. , 

For the doctrine that a specialty given for a partner- 
ship debt by one partner, in his own name or in the 
name of the firm, but without authority, will operate 
to extinguish the simple contract partnership indebted- 
ness, two reasons have been given; and as we know 
not the law, unless we know the reason thereof, it is 
proper that we should state the reasons upon which 
this doctrine is founded. First: One reason given is, 
that a specialty, being a security of a higher nature in 
legal operation than a simple contract debt, is presumed 
to have been taken in satisfaction of the same; conse- 
quently, a specialty given by one of fifty joint debtors 
would be presumed to have been taken in satisfaction, 
and would operate to extinguish the liability of the 
others. Judge Story says: ‘‘The doctrine that, in 
general, a higher security taken from the debtor him- 
self extinguishes the original contract, proceeds upon 
a presumption of law that it is taken in satisfaction of 
the original debt; for if it appear otherwise from the 
face of the security, it will not operate as an extinguish- 
ment. * * * It is, therefore, after all, a mere ques- 
tion of intent; and the law, in the absence of all other 
evidence of the intent, construes the higher security 
of the debtor himself as an extinguishment, because 





it gives a higher remedy.’’ Where there are several. 
jointly liable, it is a reasonable presumption of law, 
that a specialty executed by all jointly, or by all sever- 
ally, was accepted in satisfaction of the original debt. 
But is it reasonable to presume that the individual 
specialty of one of several jointly liable was accepted 
in satisfaction of the joint liability? The reasonable- 
ness of such a presumption of law seems questionable. 
But supposing, for the purpose of argument, that a 
specialty given by one partner, in his own name, 
may reasonably be presumed to have been taken in 
satisfaction of the partnership liability, yet is unrea- 
sonable to presume that a specialty, given without 
authority in the name of the firm, was accepted in sat- 
isfaction of the partnership liability for the face of the 
instrument, negatives any such presumption. Yet 
there are cases cited above, which hold that a creditor, 
by taking a specialty from one partner, in the name of . 
the firm, is preswmed to have accepted it in satisfaction, 
and, consequently, the partnership liability becomes 
merged and extinguished. But these cases were 
decided on the wrong ground; they should have been 
decided on the ground that the specialty so given 
changed the relations and liabilities of the parties 
under the original contract. Second: The other rea- 
son given is, that the creditor, by taking the higher 
form of a security from one partner for a debt due 
jointly from all the partners, thereby changes the re- 
lations and liabilities of the parties under the original 
contract, and cannot, therefore, afterward hold them 
upon it, whatever may be his intention. Parsons on 
Part. 108, note. In United States v. Astley, swpra, 
Washington, J., said: ‘‘The reason upon which the 
doctrine is founded is obvious. The bond is clearly 
obligatory upon the parties who executed it, and is 
therefore an extinguishment of the simple contract debt 
astohim. A joint action, therefore, to recover on the 
original debt could not be supported against both part- 
ners. Neither could an action be supported against 
the partner who did not execute the bond, because he 
has a right to insist that his partner should be joined 
with him in the action, of which right the creditor and 
the other partner cannot, without his consent, deprive 
him. It is precisely like the case of a release, which, if 
given to one joint debtor, discharges both. A bond, 
given for a simple contract debt, operates as a release 
of that debt, and creates another of a superior dignity, 
which can be enforced only against the person who 
executed the bond.’ So, in 1 Smith’s Lead. Cas. 460, 
note, it is said: *“*A bond accepted from one joint 
debtor for a joint debt discharges the joint liability 
previously existing upon a simple contract; because, 
since the bond is an obligation for the same debt, 
the one giving it must be discharged from his liability 
on the simple contract, as he cannot be liable on both; 
and if one joint debtor is discharged, the other is.” 

Prof. Parsons says that this is the real reason, and 
not that the creditor who thus obtains a higher security 
agrees, or is on that account presumed to agree, to re- 
lease the other partners. He also says that the rea- 
soning of Judge Washington ‘seems conclusive, and 
appears to place the doctrine in question upon a 
foundation entirely independent of the intentions of 
the parties.” This reasoning is based upon the assump- 
tion, that because the bond is obligatory upon the 
party who executed it, it is, therefore, an extinguish- 
ment of his liability upon a joint contract. If the 
court is correct, in assuming that the individual bond 
of one joint debtor operates to extinguish his liability 
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upon the joint debt, it necessarily follows that the 
latter is also extinguished; for if one joint debtor is 
discharged, the other is. Is such assumption correct? 
If the debt were joint and several, the individual bond 
of one party would undoubtedly operate to extinguish 
his several liability, but that it should have the effect 
of extinguishing his joint liability, is a question not 
free from doubt. Though the bond is for the same debt, 
yet it is not between the identical parties; the bond is 
several, the debt is joint. A creditor, in taking the 
individual bond of one joint debtor as additional se- 
curity, may not know that he thereby releases the 
others. 

It is held, in some cases, that a creditor, by taking 
the individual bond of one partner for a partnership 
debt, is presumed to have accepted it in satisfaction, 
but that there is no such presumption where the note 
is given in the name of the firm. But under the real 
reason for the doctrine in question, whether the bond 
is given in the name of one partner or in the name of 
the firm, it equally operates to extinguish the partner- 
ship liability; because, as in either case, the bond is 
obligatory on the partner who executed it, it therefore 
operates to extinguish his joint liability, and if one 
joiut debtor is discharged, the other is. 

Let us now look at the other side of the question. 

In United States v. Lyman, supra, Judge Story said: 
*“* Whether the receiving of a higher security from one 
partner for a partnership debt be an extinguishment, 
unless expressly taken in satisfaction of such debt, 
may perhaps admit of some doubt, notwithstanding 
the language of some highly respectable authorities,” 
citing Tom v. Goodrich and Clement v. Brush. 

So, in Nicholson v. Leavitt, supra, Judge Duer said: 
“It isa mistake to suppose that a partnership debt, 
although resting in simple contract, is merged and ex- 
tinguished when a higher security is taken from an 
individual partner; on the contrary, the presumption 
of law is, that the new security was intended to be 
collateral, and this presumption can only be repelled 
by positive proof that it was accepted by the creditors 
in full satisfaction of the existing debt.”’ 

In Spear v. Gillet, supra, Henderson, J., said: ‘The 
giving of the bond by one partner certainly does not 
extinguish the simple contract debt as to the other; 
for merger, which is an operation of the law, never 
works an injury. The bond could not merge the sim- 
ple contract, but as to those who were bound by it; as 
to them, a written evidence and higher remedy are given.”’ 
To the same effect is Horton v. Child, supra. But this 
opinion is open to criticism, for if the simple contract 
is merged as to the party bound by the bond, it would 
have the effect of extinguishing the joint liability. 

The doctrine is well settled in the English courts, 
that, to operate a merger of a simple contract in a 
specialty, the specialty must be strictly co-extensive 
with the simple contract debt and between the same 
parties. 

In Sharpe v. Gibbs (1864), supra, it was decided that 
a mortgage security, executed by two of three persons 
indebted to the mortgagee in a simple contract debt, 
does mot operate as a merger of the simple contract 
claim in the specialty. Erle, C. C., said: ‘‘ Does the 
liability of the three on the simple contract merge by 
reason of the specialty by two? I am of opinion that 
it does not. The simple contract debt must in its 
entirety become a specialty debt, and the remedy on 
the deed must be co-extensive with that for the simple 
contract debt.” 





Willes, J., said: ‘The taking of a cv-extensive se- 
curity of a higher nature for a bill or note merges the 
remedy on the inferior instrument. But it must be 
strictly co-extensive. * * * Here, the remedy which 
the plaintiff would have upon the deed it having been 
executed by two of the debtors only, would not be co- 
extensive with the remedy which he before had forthe 
simple contract debt,’ citing Byles on Bills, 227. To 
the same effect is Ansell v. Baker (1850), Boaler v. 
Mayor (1865), and Ea parte Bates (1828), cited above. 
To the contrary is the opinion of Lord Chancellor Truro, 
in Owen v. Homan (1851), supra, but the question does 
not seem to have been decided in that case. 

On the whole, the English doctrine seems preferable 
to the other, and we hope that it will be approved and 
followed by other courts. Though it is settled, as a 
general rule, that a judgment obtained on a collateral 
security, without satisfaction, is no bar to an action on 
the principal liability, yet it is well settled in New 
York, that where one of two partners gives his indi- 
vidual security for their joint debt, a judgment upon 
such security operates as an extinguishment or merger 
of their joint liability. Benson v. Paine, 2 Hilt. 552; 
Robertson v. Smith, 18 Johns. 459. In some cases it has 
been held, that where the individual note of one part- 
ner is given as collateral security, a judgment obtained 
upon such note will not operate as extinguishment of 
the liability. But it is not the purpose of this article 
to consider the effect of a judgment obtained against 
one joint debtor or partner, but simply to consider the 
effect of a specialty given by one partner for a partner- 
ship debt, whether executed in his individual name or 
in the name of the firm (without authority), and to 
eall the attention of the profession to the question. 

Though the partnership debt may be extinguished 
by accepting from one partner a security of a higher 
nature, yet a court of equity will grant relief. The 
result of the cases, as to when equity will afford relief, 
is well stated in Parsons on Partnership, 109, and see 
many of the cases cited above. F. P.M. 

—\—___>___———. 


UNITED STATES SUPREME COURT DECISIONS. 


HE following were the principal decisions handed 
down in the United States Supreme Court on Mon- 
day, April 19, 1875: 
ARMY CONTRACT. 

Verbal agreement : supplies.— No. 222. Grandin, ex- 
ecutriz, v. The United States. Appeal from the Court 
of Claims. Mr. Justice Clifford delivered the opin- 
ion, holding that an agreement between an army 
contractor and the secretary of war in 1814 to fur- 
nish rations and other supplies to the army, though 
not in writing, is valid, and this though there 
existed a contract in writing on the same subject; 
that under this verbal contract the government 
of the United States is indebted to the heirs of 
Piatt, the contractor, for the difference in price be- 
tween the contract price in the written agreement and 
that of the subsequent verbal agreement, amounting 
to over $131,000; that the act of congress of 1820 by its 
fair construction was not intended to conclude that 
part of the claim which was in excess of the amount 
due from Piatt to the United States as commissary of 
subsistence. Reversed, and decree in favor of the ap- 
pellant for the amount of the claim. 

REVENUE TAX. 

Wholesale dealers.— No. 679. Slack, collector, etc., v. 

Tucker & Co. Error to the Circuit Court of the United 
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States for the District of Massachusetts. Mr. Justice 
Bradley delivered the opinion, holding that the de- 
fendants in error, who sold goods for several manufac- 
turing companies of Massachusetts, and who had a 
place of business, with samples of articles sold, order- 
ing the goods when sold to be sent to the purchaser 
from the manufacturers, sending bills in the name of 
defendants and receipting them, and depositing the 
money in bank to their own credit, are wholesale 
dealers and liable to the tax imposed by the act of 
congress on such dealers by the internal revenue laws. 
Reversed. 
TAXATION. 

Exemption.— No. 474. Bailey et al. v. The Pacific 
Railroad Company etal. Error to the Circuit Court 
of the United States for the Eastern District of Mis- 
souri. Mr. Justice Davis delivered the opinion, hold- 
ing that the 12th section of the act of the Missouri leg- 
islature of 1852 was a contract exempting the railroad 
from taxation only for a limited time, and that the 
company is now liable to taxation for State and county 
purposes; also, that the mode of assessing the com- 
pany for taxes for State purposes prescribed in that 
section is still in force until changed by some act of 
the legislature. Decree reversed as to the State tax; 
affirmed as to county and school tax. 


—_————_@—_—_—__. 


THE APRIL QUARTERLIES. 


HE leading article in the American Law Review for 
April, 1875, is entitled ‘‘The Rule in Gelpcke v. 
Dubuque,’’ and treats of the doctrine “ that if a con- 
tract, when made, was valid by the laws of the State, 
as then expounded by all departments of its govern- 
ment, and administered in its courts of justice, its 
validity and obligation cannot be impaired by any 
subsequent act of the legislature of the State, or decis- 
ion of its courts altering the construction of the law.” 
The case of Gelpcke v. Dubuque is reported in 1 Wall. 
175, and follows Ohio Life and Trust Co. v. Debolt, 16 
How. 432. The writer of the article reviews the decis- 
ions on the subject, and points out that the effect of 
the rule, especially as construed in Geddes v. Brown, 5 
Phila. 180, and Menges v. Dentler, 33 Penn. St. 495, is to 
complicate matters very. much, and ‘‘ we shall see one 
who is admitted to be in the wrong protected by the 
assumption that he knew of and trusted to a certain 
decision which, in point of fact, he had never heard of, 
and which no one supposed he had ever heard of.”’ 
‘“* Fancy the points which will have to be settled; what 
difference, for example, it would make whether such a 
party was a lawyer; whether he had consulted counsel; 
whether where a counsel advised in ignorance of the 
decision, but according to the same view of the law, 
the client could be considered to have relied upon that 
decision; * * * how fara person may rely on dicta; 
how far upon a decision dissented from.”” “This new 
theory is so obvious and so taking, that one who stops 
to think must, we should suppose, suspect the exist- 
ence of great obstacles in the way of its introduction, 
or else must wonder why it has not been law always, 
and so pausé before assuming its advocacy.” 

The second article in the present number of the 
Review is on *‘ Forged and Altered Negotiable Paper,” 
in which the following principles are deduced: 

“1. A party claiming under a forged title, 7. ¢.,a 
forged indorsement, can in no case recover on the 
paper, or retain a payment received on it. 

“2. No party is liable on paper that has been, after 





his name has been put on the paper, altered in any 
material point. 

3. A party is liable on paper that has been, before 
his name has been put on the paper, altered in a mate- 
rial point, to any party who thereafter takes title to it 
for value in good faith. 

“4. A party paying altered or forged paper can in no 
case recover the payment where he was liable in suit 
if the payment had not been made. 

“5. A party paying altered or forged paper can in 
all cases recover the payment where he was not liable 
in suit, the payment not having been made, provided 
the party receiving the payment has not in the mean- 
time suffered damage in consequence of the payment.” 

There are also articles on the subjects, ‘‘ The Effect 
of the Seventeenth Section of the English Statute of 
Frauds,” and ‘** The Criminal Practice of Saxony,” and 
the usual digests of English and American reports and 
cases in bankruptcy. The book notices are of the in- 
cisive character which we usually find in this able 
Review. We notice that the Review does not hesitate 
to handle, without gloves, books published by its own 
publishers, Little, Brown & Co., witness the notice of 
Redfield’s Leading Cases in the Law of Wills. This is 
an admirable feature of the book notices in this Review, 
and is a guaranty that they are reliable. 

The Southern Law Review (new series) comes to us 
from its present publishers, Soule, Thomas & Went- 
worth, in a new dress. We have already noticed the 
change in the editorial management of this excellent ~ 
Review, Mr. Seymour D. Thompson being now the 
editor. It is announced that the work of the editor 
“‘will be limited chiefly to selection and supervision, 
and he, of course, will not be chargeable with respon- 
sibility for opinions expressed by contributors.” The 
leading article in the present number is the concluding 
one of the series of Chancellor Cooper's articles on 
**Modern Theories of Government,” in which the later 
theories of De Tocqueville on American institutions 
are set forth. The writer thinks that in “‘ these vol- 
umes the deductions are less intimately connected 
with recognized facts, and are more abstract and pro- 
found than in the previous volumes. In these, too, 
the narrowness of his premises detracts largely from 
the certainty of his conclusions. He does not take 
sufficiently into his calculations the circumstances of 
race, climate, locality aud other elements of his prob- 
lems.’’ This is a very just observation in respect to 
De Tocqueville, and it is true with respect to every 
other Frenchman; it is quite impossible for him to con- 
ceive of a democracy which is not a commune in a stage 
of development more or less complete. Judge Cooley 
has an article on the “‘ Legal Aspects of the Louisiana 
Case,” the drift of which may be summed up in the 
writer’s own words: ‘*Ona review of the whole pro- 
ceedings, we are at a loss to discover more than one 
ground on which they can be defended. That is, that 
the State having been conquered in the field, its gov- 
ernment has fallen to the camp-followers as the booty 
of war.”’ Mr. Francis Hilliard has an interesting paper 
entitled ‘‘ Chief Justice Waite — Law and Equity,” the 
text of which is the case of Pollard v. Bailey, 2 Cent. 
L. J. 3. This case was an action brought by a stock- 
holder of an insolvent bank by a creditor of the bank, 
and‘some well-recognized distinctions between law and 
equity are maintained. There are also original articles 
on “Obstructing and Diverting Surface and Sub- 
surface Water,’ by M. M. Bigelow; ‘ The Effect of the 
Law of Adoption upon Rights of Inheritance,” by 8. 
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Obermeyer; “The Reporters and Text-Writers,” by 
F. F. Heard, and “‘ The Bench and Bar of the South and 
South-west,” by Henry S. Foote. There are a number 
of foreign selections, book reviews and notes, making 
altogether a very readable number. The aim seems to 
be to make the Review interesting, rather than pro- 
found. The American and Southern law reviews are 
quite unlike in their style and subject-matter, and both 
could be read without finding any thing duplicated. 
—__~>—_——_————— 


FINANCIAL LAW. 


LEX LOCI CONTRACTUS AND Usury Laws. 


N Tilden v. Blair, the United States Supreme Court 

considered the effect in reference to usury laws of 

a formal acceptance in one State of a draft drawn in 

another State. The opinion was delivered by Strong, 
J., and was as follows: 

‘* That the contract upon which the suit was brought 
was made in Illinois, must be considered as established 
by the findings of the Circuit Court. It is true the de- 
fendants formally accepted the draft in New York, 
and promised to pay at a bank in New York, but there 
was no operative acceptance until the draft was nego- 
tiated. They sent it back to Illinois, where it had 
been drawn, for the purpose of having it negotiated 
there. Pelton, the drawer, for whose accommodation 
the acceptance was given, was thus constituted the 
agent of the acceptors to give effect to their action. 
While the draft remained in his hands it was no bind- 
ing contract. He had no rights as against the defend- 
ants, but he was empowered to negotiate the draft, 


and thereby to initiate a liability not only of himself, 


but also of the defendants. It was only when the in- 
strument was negotiated that it became an accepted 
draft. It has long been settled that the liability of an 
acceptor does not arise from merely writing his name 
on the bill, but that it commences with the subsequent 
delivery to a bona fide holder, or with notice of ac- 
ceptance given to such holder. Byles on Bills, 151. 
That this is so has been often asserted in judicial de- 
cisions, and often in New York. Cook v. Litchfield, 5 
Seld. 279; Lee v. Selleck, 33 N. Y. 615, and Hyde v. 
Goodenow, 3 Comst. 271. The doctrine is most rea- 
sonable. It is, therefore, quite immaterial, under the 
facts of this case, that the defendants resided in New 
York, and that they there wrote their acceptance upon 
the draft. In legal effect they accepted the draft in 
Chicago, when by their authority the drawer nego- 
tiated it, and thus caused effect to be given to their 
undertaking. Nor is the law of the contract changed 
by the fact that the acceptance was made payable in 
New York. The place of payment was doubtless 
designated for the convenience of the acceptors, or to 
facilitate the negotiation of the draft. But it is a con- 
trolling fact that before the acceptance had any opera- 
tion — before the instrument became a bill, the defend- 
ants sent it to Illinois for the purpose of having it ne- 
gotiated in that State — negotiated, it must be pre- 
sumed, at such a rate of discount as by the law of that 
State was allowable. What more cogent evidence 
could there be that it was intended to create an [linois 
bill? The case is exactly the same as it would be if the 
defendants had been residents of Chicago when the 
draft was drawn, and had accepted it at Chicago for 
the accommodation of the drawer, designating New 
York as the place of payment. It is plain, therefore, 
that the contract is an Ilinois contract, and that the 
rights and liabilities of the parties must be determined 








according to the law of that State. By its statutes 
persons may contract to receive ten per cent interest 
upon any debt due them, whether it be verbal or writ- 
ten. If they stipulate for a higher rate, they forfeit 
the interest, but the statute expressly allows the re- 
covery of the principal. The contract is not declared 
to be void. Only so much of it is void as exacts the 
excessive interest. And by a legislative fact passed 
February 12, A. D. 1857 (Gross’ Statutes; 371-2), it is 
enacted as follows, viz.: ‘‘ When any contract or loan 
shall be made in this State, or between citizens of this 
State and any other State or country, bearing interest 
at any rate which was or shall be lawful according to 
any law of the State of Dlinois, it shall and may be 
lawful to make the amount of principal and interest 
of such contract or loan payable in any other State or 
Territory of the United States, or in the city of Lon- 
don, England; and in all such cases such contract or 
loan shall be deemed and considered as governed by 
the laws of the State of Illinois, and shall not be 
affected by the laws of the State or country where the 
same shall be made payable.”” Provisions very similar 
to these are also made by the statute of February 16, 
1857. Gross’ Stats. ut supra. 

“Tf, then, the contract is, as we think it must be re- 
garded, an [llinois contract, and if, therefore, the 
rights of the plaintiff are to be determined by the laws 
of that State, there can be no doubt he was entitled to 
judgment, and to judgment for the full face of the 
draft, with interest from the time it felldue. Even if 
the contract had been usurious, he would have been 
entitled to a judgment for all that the Circuit Court 
allowed him, for, as we have seen, the contract would 
not have been void, the statute expressly declaring 
that when usury is taken the principal debt may be 
recovered, while the interest reserved may not be. The 
case would be quite different if the law of the State 
made void an instrument usuriously negotiated. There 
was, however, no usury. And where a note or bill is 
not made void by statute, mere illegality in its consid- 
eration will not affect the rights of a bona fide holder 
for value. Norris v. Langley, 19 N. H. 423; Converse 
v. Foster, 32 Vt. 320; Conkling v. Underhill, 3 Scam. 
388. The plaintiff in this case was a bona fide pur- 
chaser of the draft. At the time of his purchase he 
had no notice of any equities in the drawer, or in the 
acceptors. There was nothing on the face of the in- 
strument to awaken suspicion that it was accommoda- 
tion paper, or that it had not been regularly and law- 
fully negotiated. He bought it from bill brokers, 
after it had been indorsed by the drawer and payee, 
and also by Carpenter, an apparent indorsee of the 
payee. That his purchase was not corrupt; that it 
was perfectly lawful under the law of Illinois can ad- 
mit of no question. Sherman v. Blackman, 24 Ill. 347; 
Hemingway v. Cropsey, 37 id. 357. And this, the rule 
every where unless the note or bill is declared by statute 
to be void in its inception. 

“The plaintiffs in error, therefore, have no cause of 
complaint. The Circuit Court gave judgment against 
them for the sum which the plaintiff had paid for the 
draft, without interest. The judgment was only too 
favorable to them. It should have been for the full 
amount of the acceptance, with interest from the time 
it fell due, and had the case been brought here by the 


laintiffs below we should direct such a judgment. 

ut the present writ presents to us only the assign- 
ments of error made by the defendants, and as they 
are unsustained, we can do no more than affirm the 
judgment given.” The judgment is affirmed. 
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COMMISSION OF APPEALS ABSTRACT. 
ADJOINING OWNERS. 


Expense of building party-wall.—This action was 
brought to recover one-half the expense of building a 
party-wall between the premises of plaintiff and de- 
fendant. The parties entered into a parol agreement 
to jointly build the wall, one-half on the premises of 
each; they went on and built a portion of the wall; 
plaintiff, who had prepared his materials and planned 
his building, in view of, and relying upon, the perform- 
ance of the contract by defendant, upon the refusal of 
the latter to proceed, had the remainder of the wall 
put up at his own expense. Held, that plaintiff could 
recover of defendant one-half of the expense; that he 
was not limited to an action for specific performance. 
Earl and Gray, CC., dissenting. 

Such an action is not purely an action at law, but is 
one of equitable cognizance, it being not for a breach 
of a parol contract, but for money by way of perform- 
ance. Rindge v. Baker. Opinions by Gray, Dwight 
and Reynolds, CC., and Earl, C. 

APPEAL. 

Evidence: objection not available.—This action was 
brought to recover the price of some cattle alleged to 
have been sold and delivered by plaintiff to defendant. 
Defendant’s answer was a general denial, and he gave 
evidence tending to show that he purchased the cattle, 
as a cattle broker,for one H., and upon his credit, 
plaintiff knowing of the agency. Held, that the evi- 
dence was admissible under the answer; also, that the 
objection, not having been made upon the trial, could 
not be raised upon appeal. 

Upon the trial defendant was examined as a witness 
in his own behalf and was asked this question: ‘‘ State 
on whose credit the cattle were bought?’’ This was 
objected to generally, no ground of objection being 
stated; the objection was overruled, and the witness 
answered that he bought them upon the credit of Mr. 
H. Held, that the question was incompetent, as it 
called for the conclusion or opinion of the witness, 
but that the objection was insufficient to make the ex- 
ception available. Merritt v. Briggs. Opinion by 


Earl, C. 
ASSIGNOR AND ASSIGNEE. 

Assignment of judgment: satisfaction.— This action 
was brought to recover damages for an alleged wrong- 
ful act of defendant in satisfying a judgment after he 
had assigned it. It appeared that defendant, as as- 
signee, had recovered a judgment against D. & H., 
and had also recovered several judgments in his 
own name on behalf of the T. Co., which latter 
judgments were sold at auction to W., but no as- 
signments were executed. W., being advised by an 
agent of a party desiring to purchase, and supposing 
that the first judgment was among those he had pur- 
chased, negotiated a sale thereof and drew up an as- 
signment, which defendant, upon being informed by 
W. that it was one of the T. Co. judgments, and so 
believing, and without receiving any consideration 
therefor, executed. Defendant, having subsequently 
ascertained that the judgment so assigned was not one 
of the T. Co. judgments, settled with the judgment 
debtors and executed to them a satisfaction thereof, 
they not having been notified of the assignments. 
Held, that plaintiff took the assignment subject to the 
equities between the parties to the original assign- 
ment; that as there was a mutual misunderstanding as 
to the subject-matter of the contract, it was not bind- 





ing, and defendant’s assignee took no interest in the 
judgment by the assignment, and none was trans- 
ferred to plaintiff. Cutts v. Guild. Opinion by Dwight, 
C. 

DEED. 

Description of lands.— This action was brought for 
a trespass on lands. The defendant claimed under a 
deed, in which the lands conveyed were described as 
follows: “ All that certain tract or piece of land, it 
being the south half of lot * * * No. 50 in the 
township of Salem, bounded as follows: Beginning at 
the north-east corner of lot No. 49, at a stake and 
stone, and from thence runs east 40 chains to a stake 
and stones, and from thence north 11 chains to a stake 
and stones, and from thence south to the place of be- 
ginning, containing 44 acres of land, all within the said 
boundary, be the same more or less.”” Plaintiff claimed 
title under a subsequent deed, which conveyed ‘the 
north half of lot number fifty in the town of Salem.” 
The locus in quo was upon the north half of lot 50, but 
within the boundary lines as given in the deed under 
which defendant claimed. The north line of said lot 
was 43 chains and 76 links in length, the south line 43* 
chains 48 links; the east line 21 chains 20 links, the west 
line 20 chains 40 links. The judge at the trial charged 
the jury, that plaintiff had the paper title to the land 
in dispute, that each party had the paper title to one- 
half the lot. This was excepted to. Held, error; that 
the particular description being an independent one, 
as if made upon a survey without reference to the lot 
lines, this was a case where the courses and distances 
asgiven might be relied on with much certainty as 
describing the lands intended to be conveyed. 

The court cited the following authorities as to the 
general rule that where a general description is fol- 
lowed by a particular description, the latter will con- 
trol: Jackson v. Loomis, 18 J. R. 86; 8. C., 19 id. 449; 
Hathaway v. Powers, 6 Hill, 453; Roe vy. Vernon, 5 
East, 51; Doe v. Galloway, 5 B. & Ad. 43. Burnett v. 
Wadsworth. Opinion by Earl, C. 


—_———_o—___—. 


BOOK NOTICES. 


An Analysis of Kent’s Commentaries. By Frederick 8. Dick- 
son. Philadelphia: Rees Welsh, 1875. 

HIS is an analysis of the subjects treated in the 

commentaries of Chancellor Kent. The arrange- 
ment of the divisions and subdivisions is in tabular 
form; and each alternate page is left blank for the 
insertion of manuscript notes by the reader. It is not 
designed that this book shall be used as a substitute for 
the commentaries, but as a supplementary volume, to 
be studied always in connection with the original text. 
It is a sort of skeleton of American law as presented 
in the commentaries. According to Mr. Dickson’s 
plan the subject-matter of the commentaries is divided 
into six parts: Part I. Of the Law of Nations. Part 
II. Of the Government and Constitutional Jurispru- 
dence of the United States. Part III. Of the Various 
Sources of the Municipal Law of the Several States. 
Part IV. Of the Law concerning the Rights of Per- 
sons. Part V. Of the Law concerning Personal Prop- 
erty. Part VI. Of the Law concerning Real Property. 
Each of these general divisions is divided and subdi- 
vided in a very minute way. This analysis is, of 
course, very much facilitated by the clear and com- 
prehensive way in which Kent treated the subject- 
matter of his commentaries. And Mr. Dickson has 
performed his task admirably. It is a unique work, 
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and must be considered valuable, not only as assisting 
the student to a better understanding of the commen- 
taries, but as a contribution to legal science which all 
will do well to study. We notice some defects in the 
classification, and some omissions, which, however, do 
not materially affect the symmetry of the work. The 
parts that we would have had classified differently are 
such as would naturally give rise to difference of opin- 
ion as to the classification. As a whole, this analysis 
is as accurate and logical as it is rare, and it is worthy 
of a place by the side of the noble commentaries of 
which it is a faithful oneness 


A Treatise on the La Seemann fn the Renda aes 
of the Wrong and Mind Rome Pome we Water- 
man. In two volumes. Vout I. New York : Baker, Voor- 
his & Co. 1875." 


This is the only treatise yet produced on the single 
subject of ‘Trespass.”” The only work which can 
claim to be on the subject of trespass, we believe, is 
the English essay of Mr. Yool on ‘“‘ Waste, Nuisance 
and Trespass,’’ which was published in 1863, and this 
work includes a discussion of other subjects besides 
,trespass. Mr. Waterman may very properly be said to 
be the author of a new branch of legal literature. The 
necessity for a complete and independent treatise on 
the subject of trespass is quite apparent. As the author 
remarks in his preface, ‘‘ Among the invasions of pri- 
vate right, trespass is conspicuous for frequency of 
occurrence and universality of application."’ Aud we 
may add that the constant struggle for existence and 
aggrandizement among men is accompanied with such 
agreat number of collisions and conflicts, either be- 
tween the persons or in respect to the property of men, 
that it is no wonder that the branch of the law which 
we call trespass, and which grows out of those strug- 
gles and conflicts, should have assumed large propor- 
tions. The plan which Mr. Waterman pursued in the 
preparation of this treatise was, to use his own words, 
“to eschew, with few exceptions, all books of refer- 
ence but law reports; to aim at the careful reading of 
every reported decision; and, finally, to adopt his con- 
clusions only after a systematic and patient study and 
comparison of the cases, commencing with the earliest 
adjudications, and following the stream of judicial 
exposition down to the latest.” The treatise is thus 
the result of several years of honest and arduous legal 
toil, investigation and reflection. The whole treatise 
is divided into four books: 1. Trespass in general; 
2. Trespass to the person; 3. Trespass in relation to 
personal property; and 4. Trespass on real estate. The 
first three books are comprised in the first volume 
which lies before us. The last book will appear in the 
second volume, which is now going through the press. 

An examination of the present volume shows that 
the time and attention which Mr. Waterman has given 
the subject have borne their legitimate results. The 
statement of principles is always clear, brief, con- 
densed, and yet full and complete. The legal proposi- 
tions are illustrated by abstracts of cases and quota- 
tions from opinions, sometimes in the form of notes, 
sometimes in the text. This isa model way of present- 
ing a legal subject of the minute and complicated 
character of trespass. As an example of the perspi- 
cuity of the text, we quute from section 25: ‘“‘ When- 
ever an officer has power to execute process in a 
particular manner, his authority is a justification of 
all who come to his aid. But if his authority is not 
sufficient to justify him, neither can it justify those 
who aidhim. He has no power to command others to 








do an unlawful act. They are not bound to obey him, 
and if they do, it is at their peril. The only hardship 
in the case is, that they are bound to know the law. 
But that obligation is universal.’’ Then follow illus- 
trations of the proposition from the adjudged cases, 
In the treatment of this important subject, the author 
seems to have omitted no adjudication in England or 
America which was necessary or appropriate for illus- 
tration or guidance. This treatise is one of those pro- 
ductions which form a landmark in the history of law 
literature, and do equal credit to the author and ser- 
vice to the profession. We look with interest for the 
second volume of the treatise. 


——__>__—— 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, April 20, 
1875: 

Judgment reversed and new trial granted, costs to 
abide event— Mallory v. Radde. —— Judgment af- 
firmed, with costs— Gallagher v. Nichols; Briggs »v. 
Bowen; Same v. Same; Holmes v. Pettengill; Dorris v. 
Sweeney; Comstock v. Warner; Osgood v. Toole.—— 
Judgment reversed, with costs — Gillespie v. Fittlasen. 
—— Order of general term affirmed in so far as it reverses 
order of special term, and modified by ordering a re- 
hearing at special term, without costs as to either party 
in this court—In re Henry James Anderson, ete.—— 
Order affirmed, with costs — Gurnsey v. Knights; Peo- 
ple ex rel. Wehle v. Weissenback.—— Order of general 
term affirmed and judgment absolute for respondent 
on stipulation, with costs —Whelan v. Lynch.——Order 
granting new trial affirmed and judgment absolute for 
defendant on stipulation, with costs— Andenried »v, 
The Mercantile Mutual Insurance Co.— Order of 
general term reversed, and order of special term 
affirmed, with costs— People ex rel. Youmans »v. 
Supervisors of Delaware County.——Appeal dismissed, 
with costs — McEwing v. Kropf.— Appeal from order 
dismissed, without costs— People ex rel. Stemmler ». 
McGuire. ——Judgment of general term modified by 
reducing to $191.75 and interest thereon from August 
11, 1873 — Post v. Doremus. 


——¢—___ 


CORRESPONDENCE. 


Some QUESTIONS IN BANKRUPTCY Law. 
Fort WortH, Texas, March 31, 1875. 
Editor of the Albany Law Journal: 

After a discharge has been refused to a party ad- 
judged a bankrupt, can his creditor, who has proved 
up his claim against the estate of the bankrupt and 
received a dividend thereon, maintain a suit on his 
claim in the State courts ? 

If such suit can be maintained, will the statute of 
limitations of the State where the suit is brought have 
ceased running from the adjudication of bankruptcy 
or from the proof of the claim, or will it have con- 
tinued to run, notwithstanding the proceedings in 
bankruptcy ? J.D. T. 


{To the first question we answer yes. A State 
court is not deprived of jurisdiction unless a discharge 
is pleaded, and where one does not exist, it cannot, of 
course, be pleaded. 

The other question is one of some difficulty, and 
while we have not the leisure to investigate it, we 
incline to the opinion that the bankruptcy proceed- 
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ings would suspend the running of the statute. We 
take it that under proceedings in bankruptcy, an 
express trust arises, with the assignee as trustee, and 
the creditors as cestuis que trust. The actsof the trus- 
tee in relation to the subject-matter of the trust ought 
to be considered as the active assertion of the rights 
of the creditors as against the property. In Ez parte 
Ross & Hooper, 2 Glyn & Jam. 46, the Vice-Chancellor 
said “that after a commission issued, the statute of 
limitation did not run against acreditor; that the 
commission was a trust for the benefit of all the cred- 
itors, and it was a known principle that the statute did 
not run against a trust.’’ This decree was, upon 
appeal, affirmed by the Lord Chancellor, who held that 
“whatever may be the technical objection, the effect of 
the commission is clearly to vest the property in the 
assignees for the benefit of the creditors; they are, 
therefore, in fact, trustees; and it is an admitted rule 
that, unless debts are already barred by the statute of 
limitation when the trust is created, they are not after- 
ward affected by lapse of time.’’— Ep. A. L. J.] 


—_——>.___— 


NOTES. 


j E are indebted to Mr. Michael H. Cardozo, of 

counsel, for a copy of the judgment of the 
Court of Appeals in Krom v. Levy, deciding that 
chapter 322 of the Laws of 1874, limiting appeals to the 
Court of Appeals from any judgment or order grant- 
ing or refusing new trial to cases involving over $500, 
took effect and became a law on the 22d day of May, 
1874, ‘‘the instant that day begun; ’’ so that an appeal 
taken on the 22d of May was “taken after the act had 
gone into effect, and fell under the prohibition that no 
appeal should be thereafter taken,” etc.—— An impor- 
taut work by Judge. William Strong, of the United 
States Supreme Court, will be published by Dodd & 
Mead. It treats of the “ Relations of the Civil Law to 
Ecclesiastical Polity, Property and Discipline,” and 
has grown out of a series of lectures delivered by him 
at the invitation of the faculty of the Union Theologi- 
cal Seminary.—— An occasional correspondent sends 
us the following for insertion in the JourNnau: In 
Tothill’s Reports, 140, 141, we find the following: “A 
dumb man toanswer. Harcour contra Roberts, a dumb 
man, ordered to answer upon interrogatories by Mr. 
Colchester, in 14 Car.’’ “The Lord Bromley was of 
opinion, in Candage and Lawyer's Case, 24 Eliz., that 
the land should go as the law had settled it, and con- 
science should be supplied with money.” 

The following rule has been adopted in the Circuit 
Court of the United States for the Eastern District of 
Pennsylvania: ‘In cases in equity under the jurisdic- 
tion conferred upon this court by the bankrupt law of 
the 2d of March, 1867, and the amendatory and supple- 
mental act of the 22d of June, 1874 (except the revisory 
and the appellate jurisdiction), stated sessions of the 
court will be held weekly on Wednesdays. In such 
cases, every Wednesday will be a rule-day; the service 
of a subpoena eight days before any rule-day will, un- 
less an appearance be entered, suffice to warrant the 
entry of a decree against any defendant, that the bill 
be taken pro confesso; and a rule on any defendant to 
demur, plead or answer in eight days, may, at any time 
after his appearance, be entered, of course, in the 
clerk’s office, unless it be specially ordered otherwise 
by the court.’’ —— George, the ‘‘ Count Johannes,” re- 
cently recovered a judgment against the Third Avenue 





Railroad Company in New York for $750, in the Su- 
preme Court Circuit, before Judge Donohue. He 
entered a car at Harlem for the lower part of the city 
and paid his fare, and, according to his statement, the 
conductor had no transfer tickets. He got into an 
exchange car at the stables of the road to continue his 
journey, and the conductor on that car violently put 
him out, though he protested that he had already paid 
his fare. Judge Donohue held that this gave a good 
cause of action. 

Chief Justice Lowe, of Utah, denounces as a pure 
fabrication the stationery account which the Cincin- 
nati Commercial published as having been presented 
by him while an official of Cincinnati. — The New 
York Tribune says: ‘‘ The Law Telegraph Company of 
this city will soon begin operations with about sixty 
connections. By the aid of its wires subscribers are 
placed in direct and private telegraphic communication 
with the different courts, and sheriffs’, registers’ and 
county clerks’ offices, etc., and they are able, besides, 
to communicate privately with each other. Lawyers 
and others can also, by means of the instruments in 
their offices, send telegrams to any part of the country 
over either the Atlantic and Pacific or Western Union 
lines, each office being, by this means, made a branch 
office of the company. Connection with the various 
Brooklyn courts will soon be effected. The main 
object and distinctive feature of the enterprise lies in 
the fact that by its aid lawyers are enabled to get 
timely notice of the approach of their cases for trial, 
and thus to save the hours and even days that are fre- 
quently wasted in the attendance in courts. The com- 
pany has its reporters and operators in the courts and 
public offices, who send notice to subscribers of news 
affecting them. The instruments used by the company 
are dial instruments of a new pattern, and easily 
operated. The officers of the company are as follows: 
President, Homer A. Nelson; Vice-President, Daniel 
B. Childs; Secretary, B. Drake Smith; Treasurer and 
Manager, William A. Childs; Engineer, Charles T. 
Chester; Board of Directors, Homer A. Nelson, 
Charles H. Wight, Herbert G. Hull, Charles T. Ches- 
ter, Daniel B. Childs, B. Drake Smith and William A. 
Childs. 

The Paris correspondent of the Standard says that a 
French provincial judge has decided that a hotel 
keeper is bound to wake a traveler in the event of his 
wishing to leave by a certain night train. The judge 
held that it was not only the duty of the hotel keeper 
to do so, but that he was liable to damages if he refused 
or neglected; at the same time the judge com- 
mented in strong terms on the practice of some hotel 
keepers of willfully delaying the departure of travelers, 
and thereby making them pay for an extra day’s lodg- 
ing. In the case before the court the hotel keeper was 
let off with a fine of thirty francs, it being his first 
offense of the kind.— Dr. Kenealy appeared in the 
Guildhall justice room on Tuesday, in response to a 
summons issued at the instance of Mr. Wright, editor 
of the Advertiser, charging him with libel. The room 
was filled with friends of the doctor, and a dense 
crowd was in the street. After hearing, the summons 
was dismissed .—— Governor Morgan, in a letter to the 
legislature of New York favoring the payment of the 
arbiter and clerk at the county expense, pays the fol- 
lowing tribute to the new Court of Arbitration in New 
York : “‘ The business done by this tribunal is of a char- 
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acter which never finds its way into the courts, and 
yet it needs a place. Such a tribunal or court is a 
necessity of commerce, and New York has been among 
the last of the great cities of the world to provide one, 
Already it has attracted the attention of other cities 
in our country which feel the need of a similar insti- 
tution, and has placed our metropolis in the lead in 
legislation for the benefit of trade and commerce in 
this country — the position which she ought always to 
occupy. And it would be indeed a pity to see the tri- 
bunal extinguished, just as it has demonstrated its 
usefulness, for the lack of that legislative support 
which alone can continue it.” 


The Legal Chronicle says that Judge Rhone, of Lu- 
zerne, recently refused to appoint a husband the 
guardian of his wife’s estate, stating that ‘“‘it must be 
apparent to every one that the obstacles likely to come 
in the way of a child in enforcing its rights against a 
parent, must be far more numerous and insurmount- 
able in the case of a wife enforcing her rights against a 
husband who is a guardian.—— Col. James Page, of the 
Philadelphia bar, one of its oldest members, died re- 
cently. —— Kay & Brother, of Philadelphia, announce 
a “ Treatise on the Law of Homicide in the United 
States,’ with a series of leading cases, by Francis 
Wharton, LL. D., author of “Criminal Law,” ‘“ Con- 
flict of Laws,” “‘ Law of Negligence,’’ etc. 


A new work on marine insurance, with references to 
American, French and German law, by F. Octavious 
Crump, is announced by the Butterworths, London. 
—— A Bradford (Eng.) solicitor, named Robinson, has 
recovered £1 from the Midland Railway Company, in 
the county court, under very singular circumstances. 
Having taken a ticket from Ilkley to Bradford by the 
last train, he found the only smoking compartment 
filled with ladies. While remonstrating with the offi- 
cials at this arrangement, the train started, and he was 
compelled to hire a cab, the expense of which the ver- 
dict was intended to cover.——The French legal jour- 
nals report some curious scenes during a recent trial 
for murder, which has caused intense interest in Cor- 
sica. The court, throughout the trial, which lasted 
several days, was thronged with a dense crowd of ex- 
cited people, who gave vent to their feelings of detesta- 
tion for the prisoner in frequent murmurs. One of 
the witnesses insulted the counsel for the defense, who 
thereupon threatened to retire from the case unless he 
was protected by the court. While the advocate for 
the defense was reading some letters, another advocate, 
who happened to be the brother of the man alleged to 
have been murdered, cried out: “it is disgraceful; 
they insult the raemory of my brother.’' The specta- 
tors began to shout and to threaten vengeance on the 
prisoner’s advocate. A panic seized the female part 
of the audience, who fled from the court. The presi- 
dent also prudently disappeared from the bench, and 
the sitting was suspended. Next morning, the court 
was guarded by a picket of fifty soldiers, who seem 
to have succeeded in preventing further disturbances. 


On Tuesday, Mr. Daly, of New York, introduced 
a bill into the Assembly for the appointment of an 
additional judge of the Court of General Sessions, to 
be known as the county judge, and who shall be 
elected on the same ticket at the next general election 
with the recorder of New York. He shall have the 
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same powers as the present city judge, and the 
recorder, city judge and county judge shall, from the 
lst of January next, hold office for fourteen years, 
Two branches of the Court of General Sessions shall 
be held each month, except during the months of July 
and August, when only one may be held, if the public 
interests do not require more. There shall be appointed 
an additional assistant district attorney, and such 
other officers as may be required, not exceeding four 
in number. The commissioner of public works shall 
provide proper accommodation for said court. Mr, 
Husted moved that the bill, by unanimous consent, be 
ordered to a third reading, and the motion was carried. 
This bill will wipe out the Waehner bill for the estab- 
lishment of a new criminal court in New York city. 
It was framed, says the New York Times, with the 
direct advice and approbation of district attorney 
Phelps, and was brought to this city by Counselor John 
D. Townsend, of New York, ex-member of Assembly, 
to whom the privileges of the floor were extended 
while the bill was before the house.—— The New York 
assembly, on Tuesday, passed a bill “for the further 
suppression of vice and obscene literature,” and 
authorizing the members of the Society for the Pre- 
vention of Vice to bring offenders before magistrates. 


By order of the Superior Court of Connecticut, the 
New York, New Haven & Hartford Railroad Com- 
pany is enjoined from transporting, without payment 
of regular fare, the members of any legislative body, 
or the officers or servants of any State, or of the United 
States, or of any town, county or city of the United 
States. The President and his party, on his way to 
the Lexington and Concord centennial, were obliged 
to pay the regular fare over this road. —— Michigan 
University has just graduated 137 law and 64 medical 
students, ten of the latter and two of the former class 
being ladies. —— The time in which to make return of 
the order of arrest granted by Judge Davis, against 
William M. Tweed, in the new civil suit, expired Tues- 
day. Judge Davis granted a renewal of the order, 
making it returnable at a later date, and this order 
was taken to the warden of the penitentiary by 
a deputy sheriff. This was done to guard against the 
release of Mr. Tweed, on reduced bail, should the ver- 
dict in his case by the Court of Appeals be favorable 
tohim. The bail in the new suit is fixed at $3,000,000. 
In case the decision of the Court of Appeals is favor- 
able to Mr. Tweed, he will be removed from the peni- 
tentiary and brought to the city, and placed in Ludlow 
Street jail to await the decision on the main point at 
issue in the Court of Appeals and the trial of the civil 
suit. 

Judge Blatchford has discharged Charles A. Dana 
from the custody of Marshal Fiske, by whom he was 
held on an attachment from the Supreme Court of the 
District of Columbia.—— The jury in the case of Alice 
Early, of Rockford, Ill., against Wilbur F. Storey, of 
the Chicago Times, for libel in the publication of a 
story in which Miss Early’s character was assailed, 
brought in a verdict awarding the plaintiff $25,000 
damages. The article on which the case was based was 
written under the belief that the story was true, several 
letters affirming its truth, and signed by prominent 
citizens of Rockford, having been sent to the Times. A 
retraction was subsequently published, but the plaintiff 
resorted to legal means of redress, with the above 
result. 
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CURRENT TOPICS. 


TTORNEY-GENERAL WILLIAMS, whose res- 
ignation has been handed in, to take effect soon, 
leaves the high position which he has occupied with 
no enviable record. He had opportunities for dis- 
tinguishing his administration of the department of 
justice in a way far above the majority of his prede- 
cessors. But he has thrown away his opportunities, 
and has uniformly acted the part of the mere attor- 
ney of the President, instead of the calm and judi- 
cious legal adviser of the government. Ex-Judge 
Edwards Pierrepont, of New York, will be the suc- 
cessor of Mr. Williams. The appointment of Judge 
Pierrepont gives general satisfaction; and the duties 
of the office of Attorney-General will be ably dis- 
charged by the new appointee. 


The case of Mr. Tillotson, the treasurer of Booth’s 
theater, who is charged with violating the Civil 
Rights Bill, in refusing to admit W. R. Davis, a 
colored man, to the parquet of the theater, was be- 
fore Commissioner Davenport on Monday. Mr. 
Benj. F. Russell, who appeared for the accused, said 
that the charge made in this case involved more 
than a pecuniary penalty or the possible imprison- 
ment of the accused. It was an appeal to the courts 
to declare and enforce the right of all colored people 
to sit wherever they may choose in a theater or other 
place of amusement without considering the wishes 
or tastes of the managers or the patrons. Mr. Rus- 
sell argued that the arrangement and accommodation 
of the persons in a theater were entirely within the 
control of the manager or proprietor, who had a 
right even to refuse to sell tickets to any person. 
Commissioner Davenport said he would prefer not 
to pass upon the constitutionality of the civil rights 
act, and an examination was formally waived, the 
accused having given bail to await the action of the 
United States grand jury. Mr. Tillotson’s case is to 
be made a test one. 


A case of considerable personal interest, to the 
mefftbers of the profession, came before Chief Justice 
Daly and a jury in the New York Common Pleas on 
Monday. The suit is brought by Charles P. Shaw 
against David Babcock to recover $11,000 being an 
alleged balance of a fee of $18,000, for services be- 
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fore a committee of the legislature at Albany. It 
appears that in May, 1865, the legislature passed an 
act authorizing the battery extension. Under the 
act Babcock became interested in the contract to 
perform the work, and considerable money became 
due on the contract, which Babcock had no means 
of getting except through the legislature. Plaintiff 
was retained by Babcock to speak in favor of the 
desired appropriation before a committee of the 
legislature; he was successful in procuring favorable 
action from the committee, and the appropriation 
was finally made. The defense to this action is, that 
the contract was for lobbying purposes and was, 
therefore, void as against public policy. A motion 
to dismiss the case on the pleadings was denied by 
Chief Justice Daly on the ground that if the services 
were to be rendered exclusively in arguing the case 
before the committee, the contract would not be 
void, notwithstanding the payment of the fee was 
made contingent on the final passage of the act. 


Miss Carrie 8. Burnham, of Philadelphia, in De- 
cember last, applied for admission to the bar of the 
Pennsylvania courts, but the board of legal exami- 
ners declined to examine her on the ground that 
there was no precedent in that State for the admis- 
sion of a woman to practice at the bar. Miss Burn- 
ham then petitioned the Court of Common Pleas for 
an order requiring the board of examiners to show 
cause why they should not examine her as other 
students of law are examined. The petition alleged 
that the action of the board prevented her from earn- 
ing a livelihood in her chosen profession, and that 
in this way she was denied one of the most vital 
privileges belonging to a citizen of the United States ; 
and that she was prevented from ‘enjoying and 
defending life and liberty, of acquiring, possessing 
and protecting property and reputation, and of pur- 
suing her own happiness,” which, in the new con- 
stitution of Pennsylvania, are declared ‘‘ inherent 
and inalienable rights.” The petition was denied. 
Miss Burnham has also brought a suit against the 
board of examiners for $200,000 damages, 


The law of labor conspiracy was expounded to 
the grand jury by the Recorder of London at the 
Central Criminal Court recently; and in the present 
condition of the industries of England and this 
country, it is desirable that there should be an un- 
derstanding of the law relating to ‘‘strikes.” The 
Recorder said, that in order to constitute a criminal 
conspiracy there must be a combination either to 
effect an unlawful object, or to effect an object, 
whether lawful or unlawful, by unlawful means, 
Employers have a right to say that in future they 
will not employ men who are not willing to be paid 
in a certain way; and the men have a right to say 
that they will not work on these terms. The men 
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have a right, as a body, to agree together that they 
will not work on those terms, and that they will en- 
deavor to persuade others to come to the same de- 
termination. But by the criminal law amendment 
act it is made an offense to molest or obstruct any 
person by watching or besetting any place, or the 
approach to such place where his business is carried 
on, with a view to coerce such person to alter his 
mode of carrying on his business. And, of course, 
it is an offense at common law to use violence or in- 
timidation against the employer or those of the men 
who do not join in the strike. The law of labor 
conspiracy is, however, coming to be more and more 
regulated by statute. 


It seems that the courts have been appealed to in this 
country for protection against strikers. An argument 
was had before Judge Barrett of New York, in Su- 
preme Court Chambers on Tuesday, in response to an 
order to show cause why a temporary injunction should 
not be continued against Henry Grantz and twenty- 
two others who belong to the United Tailors’ Asso- 
ciation. The temporary injunction was issued at 
the suit of Augustus F. Miller, a merchant tailor, 
who complains that defendants were formerly em- 
ployed by him and struck for higher wages; that he 
employed other workmen, but defendants had been 
accustomed to gather around his place of business in 
groups, and by persuasion, threats and sometimes 
violence, endeavored to prevent the new workmen 
from remaining in his employ. The plaintiff claims 
that this isan infringement of his business, and that 
he is entitled to an order restraining such conduct. 
The defendants argued that the plaintiff’s remedy, if 
any, is by action at law as for trespass. The judge 
reserved his decision. 


We publish in the Supplement to this number the 
act providing for the appointment of a Supreme 
Court Reporter, the substance of which we have here- 
tofore given. In point of expense the profession 
will certainly have no occasion to condemn the bill. 
It requires the reporter to make volumes of not less 
than seven hundred pages, at a price not to exceed 
two dollars and fifty cents. That is considerably 
cheaper than the New York Bar Association scheme, 
which asked for fifty dollars a year beside the sub- 
sidy and the guaranty. By the way, this bill is not 
at all in harmony with the views of that Association 
as expressed in the report of its committee and 
adopted by the Association. One of the ‘‘ conclu- 
sions” of that report was as follows: ‘‘ Nor should 
the reporter be in any way dependent upon the 
courts, whose favor and friendship it is his privilege 
to win and enjoy. Ina free country it is well that 
courts should feel that they are acting before an in- 
telligent and reading public, to whom their decisions 
will certainly become known through fearless and 
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independent reporters.” It is quite obvious that 
unless the reports are put into the hands of that 
‘Council of Law Reporting” the judges will be up 
to all sorts of tricks, knowing that ‘‘an intelligent 
and reading public” will never know it; and some 
fine morning this ‘‘ free country ” may wake up and 
find itself in trouble. The State can well afford to 
pay ‘‘that Council” twenty thousand a year to save 
it from such evils. 





Judge Blatchford has given an elaborate opinion 
in the Dana case, relating to the power of the 
Supreme Court of the District of Columbia, to issue 
subpeenas to witnesses in the different States of the 
Union. It will be remembered that Mr. Dana was 
arrested on charge of contempt of court, in not obey- 
ing a subpeena issued from the Supreme Court of 
the District of Columbia. He applied for and ob- 
tained a writ of habeas corpus, under which the 
validity of the subpena was decided by Judge 
Blatchford. The learned judge reviewed the legis- 
lation of congress with reference to the courts in 
the District of Columbia, and commented upon the 
decisions of the United States courts in He parte 
Bradley, 7 Wall. 364; United States v. Williams, 4 
Cranch. C. C. 372; Turner v. Bank of North America, 
4 Dall. 10; Sheldon v. Sill, 8 How. 441, 449, and 
others, relating to the powers and jurisdiction of 
those courts. The learned judge came to the con- 
clusion that it is necessary ‘‘ to find statute authority 
for the power of the Supreme Court of the District 
of Columbia to send out of the district, to be served 
out of the district, process to summon witnesses to 
attend in said district.” It was held that no such 
authority now exists, and Mr. Dana was discharged. 


The action instituted by the Attorney-General of 
this State, some four or five years ago, to restrain 
Mr. Weare C. Little from selling the decisions of 
the Court of Appeals, gathered and reported by Mr. 
Keyes and known as ‘‘ Keyes’ Reports,” has run its 
course and now nothing remains but for the ** People” 
to pay the costs and the extra allowance made by 
Mr. Justice Westbrook and ‘just affirmed by the 
General Term — amounting to $5,500. The action 
was originally instituted solely on the ground that 
the publication and sale of the reports would ‘‘ con- 
fuse and mislead the people as to the law,” ‘‘ weaken 
their respect for the court and impose upon the 
members of the bar.” Afterward, after a trial and 
a defeat, the plaintiffs got permission to amend their 
complaint on payment of some $250 costs. The 
amended complaint set up errors in the reports; and 
alleged further that ‘‘The People” had the Sole 
and exclusive right to the opinions of the courts, and 
the right, by themselves and their agents, to pub- 
lish them, and that the defendant had been grossly 
violating the constitution and laws. Again, the plain- 
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tiffs were ordered to mend their practice by making 
the complaint definite and certain as to the errors 
alleged. The plaintiffs’ attorney having succeeded, 
after about four years, in getting his case properly 
before the court, it was tried in November last, 
before Mr. Justice Westbrook, as an equity cause, 
and judgment very promptly rendered for the de- 
fendant on the merits. An extra allowance of $5,- 


500 was ordered, and this order the General Term 
has affirmed. The plaintiffs’ attorney —the Attor- 
ney-General farmed the case out we believe — will 
probably expect $5,000 more, so that the ‘‘ People ” 
will really get out of it for about $10,000. Cheap, as 
the times go. 


——__>_—_——_ 


NOTES OF CASES. 


N Dawes v. Harness, 32 L. T. (N. 8.) 159, the 
English Common Pleas applied the doctrine that a 
contract induced by fraud is voidable and not void, 
and a party seeking to avoid such a contract must 
first renounce all advantage from it. In this case 
the plaintiff declared as payee of a check against 
defendant as drawer; and the defendant pleaded 
that he was induced to draw the check by the fraud 
of plaintiff. It appeared in evidence that the check 
was drawn in consideration of a business and lease- 
hold shop, sold by plaintiff to defendant, and the 
jury specially found that the plaintiff had fraudu- 
lently misrepresented the value of the business, but 
that defendant had continued to manage the busi- 
ness and to occupy the shop after having become 
aware of the misrepresentations. It was held that 
the plaintiff was entitled to recover. Brett, J., said: 
“Tf it could be maintained that the mere fact that 
a contract was obtained by fraud is sufficient to 
avoid it, the defendant would be entitled to succeed. 
But such is not the true legal doctrine. In law, 
fraud renders a contract voidable only, and not void. 
* * * That the element of disaffirmance was not 
proved in the present case is plain from the second 
finding of the jury. The plea (of fraud) was only 
half proved, and we are bound, however unwillingly, 
to decide against the defendant.” See Deposit Life 
Ins. Co. v. Ayscough, 6 E. & B. 761; 26 L. J. (Q. 
B.) 29. 


In Cleveland, Columbus & Cincinnati R. R. Oo. v. 
Crawford, 24 Ohio St. 631, the Supreme Court of 
Ohio considered the question whether an omission 
to look and listen for an approaching train before 
attempting to cross a railroad track is, as matter of 
law, such negligence on the part of the person 
attempting to cross as will preclude his recovery for 
an injury done by a passing train while crossing the 
track. Upon this point McIlvaine, J., who delivered 
the opinion, laid down the following rules: ‘‘ The 
failure to look or listen for an approaching train, 
though such failure may contribute to the injury, 
cannot, under all circumstances, be regarded as 





negligent. Whether it is or not ‘depends on the 
circumstances of the particular case. * * The 
exercise of ordinary care to avoid an injury is all 
the law requires; and no one can be held to be 
negligent who exercises such care. True, when the 
danger is imminent and human life is at stake, great 
precaution should be exercised; but this is only 
ordinary care under the circumstances; because 
persons of ordinary prudence, under such circum- 
stances, exercise great caution and care. When, 
therefore, a person about to cross a railroad track, 
under a given state of circumstances, exercises that 
degree and amount of care which prudent persons 
usually exercise under like circumstances, he is 
without fault. In other words, when the circum- 
stances are such that prudent persons would not 
ordinarily look or listen for an approaching train, 
there is no negligence in omitting to look or listen.” 
But in Pennsylvania it is held to be negligence per se 
for a traveler to fail to stop immediately before 
crossing a railroad track. Pennsylvania R. R. Oo. v. 
v. Beale, 73 Penn. St. 504; 8S. C., 13 Am. Rep. 
758; North Pennsyloania R. R. Oo. v. Heileman, 13 
Wright, 60. 


In Dugdale v.. Lovering, 32 L. T. (N. 8.) 155, the 
English Common Pleas maintained the principle 
that where goods are claimed from A by both B 
and C, and A delivers them to B at his request, A 
may recover from B for loss sustained by C having 
made good his claim. The plaintiffs, who were col- 
liery owners, had in their possession certain ‘coal 
trucks, sent to them by P., a customer in the course 
of business. P. filed a petition for liquidation. The 
K. company claimed the trucks both before and after 
the date of the petition, as bought by them of P. 
Defendant claimed themas trustees of P. in liquida- 
tion. Plaintiffs had notice of both claims, but sent 
the trucks to defendant in compliance with his writ- 
ten order, defendant also having notice of the claim 
of the K. company. The K. company afterward made 
good its claim and plaintiff settled with them. 
Held, that plaintiffs were entitled to indemnity from 
defendant. Four cases were relied upon in support 
of this position: Adamson v. Jarvis, 4 Bing. 66; 
Humphreys v. Pratt, 2 Dow. & Clark, 288; Betts v. 
Gibbins, 2 A. & E. 57; 4 N. & M. 64; Toplis v. 
Grane, 7 Scott, 620. In the latter case Tindal, C. 
J., said, that where an act has been done by the 
plaintiff, under the express directions of the defend- 
ant, which occasions an injury to the rights of third 
persons, if such an act is not apparently illegal in 
itself, but is done honestly and bona fide in compli- 
ance with the defendant’s directions, he shall be 
bound to indemnify the plaintiff against the conse- 
quences thereof. See to the same effect the follow- 
ing American cases: Jacobs v. Pollard, 10 Cush. 287; 
Moore v. Appleton, 26 Ala. 633; Acheson v. Miller, 2 
Ohio (N. 8.), 203. 
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MEASURE OF DAMAGES FOR BREACH OF 
CONTRACT TO CONVEY REAL ESTATE. 


E were much interested in the able discussion of 
this matter in a late number of this Journal of 
December 26, 1874, and have had occasion to 
recur to the subject again to ascertain whether there 
is any uniform rule applicable in such cases, and 
what it is? Having failed to satisfy ourselves that 
such is the case, the inquiry presents itself 
whether there ought not to be one, and what it 
should be ? 

To understand the question in its proper bear- 
ings, we must go back to the case of Kirkpatrick v. 
Downing, reported in the Central Law Journal of 
December 11, 1874, upon which the article in this 
Journal above-mentioned was based. The doctrine 
of that case, as stated in the head-note, is this: 
‘*Where the vendee sues to recover damages sus- 
tained through the failure of his vendor to convey 
land according to contract, the measure of his dam- 
age is the actual loss he has sustained, and this is 
the difference between the price agreed to be paid 
and the value of the land at the time of the breach 
of contract to convey.” This rule is in accordance 


with the one which is, we believe, uniformly 
applied to cases of contracts to sell personal prop- 
erty where the vendor fails to perform, as in cases 


of contracts to sell and deliver stock. The damages 
recoverable are the difference between the contract 
price and the market price of the subject-matter of 
the contract at the time of the breach. This rule, 
as thus stated, has no reference to the motives or 
reasons for which the contracting party fails to per- 
form. By his contract the other party had acquired 
a right to have, at the day agreed upon, that which, 
in the market, would bring him a certain sum of 
money ; and the difference between what he will 
have to pay and what he will thereupon be entitled 
to receive, measures his loss. It matters not, so far 
as what sum shall indemnify him for this loss, 
whether the other party withholds performance 
from a bad motive or an innocent cause. Opposed 
to this rule, which commends itself to the good sense 
of every one, is what appears, at first sight, to be 
the inconsistent one applied by the English courts to 
cases of contracts of sale of real property, which dates 
back to Flureau v. Thornhill, in the time of Sir Wil- 
liam Blackstone, 2 W. Bl. 1078, which has held its place 
as an authority although not very satisfactory to suc- 
ceeding judges either in the reasoning upon which 
it rests, or the results to which it tends. The head- 
note of the case is, that ‘‘ contractor, for a purchase 
of real estate to which the title proves (without col- 
lusion) defective, is entitled to no satisfaction for 
the loss of his bargain.” In this case the vendor, 
when he came to perform his contract, discovered 
that he could not do it, and the other contracting 
party sued for damages in the loss of a valuable 





bargain and recovered a verdict. The chief justice 
denied the right of a purchaser, under such circum- 
stances, to recover damages ‘‘for the fancied good- 
ness of the bargain which he supposes he has lost.” 
Blackstone, J., held that ‘‘these contracts are 
merely upon condition, frequently expressed, but 
always implied, that the vendor has a good 
title.” 

While the English courts yield to the authority of 
this case, some of them seize upon the slightest cir- 
cumstance which can distinguish other cases from 
it, and then rule according to those circumstances. 
One of the main grounds upon which this has been 
done, is imputing some fault to the party failing to per- 
form, such as fraud, carelessness or neglect. In Paun- 
sett v. Fuller, 17 CO. B. 677, Jervis,’C. J., says, ‘‘ where 
a person professing to sell that which he knows he 
cannot sell, he may be liable for substantial damages 
for the loss of the bargain.” In Hopkins v. Grose- 
brook, 6 B. & C. 31, Crowder, J., says, ‘‘the defend- 
ant was blamable, he acted with undue precipitation 
in putting up to auction, and thereby representing 
himself to be the owner of the property which he 
had no right to sell. In this respect he was guilty 
of something like misconduct. That is the ground upon 
which the decision of the case proceeded.” In that action 
the purchaser recovered full damages. In Engel v. 
Fitch, L. R., 8 Q. B. 314, Cockburn, C. J., speaks 
of Flureau v. Thornhill, as “ any thing but satisfac- 
tory,” and as being ‘‘ further open to exception in 
this, that itintroduces a qualification into the rule 
that it shall only be applied in the absence of fraud,” 
and in that case full damages were allowed. 

In this review it is to be observed that the action 
is upon a contract, and the right to recover does not 
depend upon how much the plaintiff has lost by the 
failure of the defendant to perform, but upon 
whether the defendant has been guilty of ‘‘ some- 
thing like misconduct.” If he has, the plaintiff 
may claim full damages, otherwise none at all. And 
the inequality of this rule seems to be, that it makes 
no distinction, in the way of visiting the conse- 
quences of his neglect upon one failing to perform, 
between actual misconduct, however gross, and 
‘*something like misconduct.” Each has to pay 
full damages to the injured party. If the action 
were one upon the case, for the fraud or misconduct, 
there dre authorities which go a great way in giving 
the injured party even exemplary or vindictive 
damages. But we have the authority of a very re- 
spectable writer (Broom’s Com. Law, 622), for saying, 
‘that in an action for a breach of contract, the in- 
tention or motive of the party charged cannot be 
inquired into, and, indeed, will be irrelevant to the 
issue raised.” ‘‘If the terms of the contract be as- 
certained, and its breach be proved, the only other 
inquiry will be as to the amount of damages to be 
awarded, and in estimating those damages the 
malice or intention of the defendant is immaterial.” 
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‘‘Our law makes a broad distinction in regard to 
the proper measure of compensation to be awarded 
to the plaintiff, between actions of contract and 
actions of tort.” ‘‘In actions of contract, the 
motive or animus of the defendant is, in general, 
entirely disregarded, and the damages should be 
limited to the pecuniary loss resulting, not too re- 
motely, from the breach of contract.” Another 
thing seems to have escaped the attention of those 
courts in allowing damages in these cases of failure 
to execute the contract to convey land, and that is, 
what would have been the measure of damages, if 
the contracting parties had actually gone through 
the form of executing and delivering deeds of what. 
they had contracted to sell, and had, thereby, entered 
into the usual covenants for title. If we understand 
the English law in cases of breaches of these cove- 
nants, by a loss of the land purporting to be con- 
veyed, the ordinary measure of damages is the con- 
sideration paid and interest. Such would certainly 
be the case in many, if not most, of the States in 
our own country. This rule would limit the con- 
tracting party to a recovery back of just what he 
had paid, and would have no regard to any enhanced 
sum he might have realized if he had been able to 
sell the estate in market. If, on the other hand, 
the contracting party do not deliver his deed, as 
agreed, while the loss to the purchaser would be 
the same from either case, if the rule referred to 
were applied he would recover nothing, if it arose 
from the contracting party being unable, without 
fault on his part, to give a deed conveying a title, 
but would be entitled to his full damages if the con- 
tracting party was, in any fault, in failing to perform, 
giving one who deals with a careless or unreasonable 
man, a better chance than if he was simply ignorant 
of what his rights were when he entered into the 
agreement. 

The ground of distinction in respect to damages 
between contracts to convey lands and personal 
chattels, to which we have alluded, growing out of 


the rule of damages in actions for breaches of cove-- 


nants for title, has been fully recognized by several 
of the State courts in our country, though the meas- 
ure is still made to depend more or less upon the 
motive with which it is done. Thus, in Hammond 
v. Hannin, 21 Mich. 374, the defendant bargained 
with another, who he supposed had a right to sell, 
for a parcel of land, and then made a contract to 
convey the same to the plaintiff, but failed to con- 
vey, because it turned out that the one from whom 
he was to derive his title had, in fact, no right to 
convey. In an action by the plaintiff against the 
defendant for a breach of this contract he was 
allowed only nominal damages. In many respects 
it will be found that this case was like that of 
Hopkins v. Grosebrook, already referred to, in which 
the court allowed full damages. Cooley, J., refers 
to the last-named case, among the other leading 





ones upon the subject, and adds: “One very strong 
reason for limiting the recovery to the consideration 
money and interest in cases free from bad faith, is 
that the measure of damages is thus made to con- 
form to the rule, where the party assumes to convey 
land which he does not own, and an action is brought 
against him on the covenants of title contained in 
his deed. This reason is made specially prominent, 
and it cannot be denied that it is an anomaiy if the 
vendee is restricted to the recovery of one sum when 
an ineffectual deed is given, but allowed to recover 
a larger compensation in case the vendor, when he 
discovers the defect in his title, has the manliness to 
inform the vendee of the fact, and to decline to 
execute worthless papers. So long as the rule 
stands which thus limits the damages in suits upon 
the covenants of title, so long ought we also, I think, 
to adhere to the decisions which restrict the recov- 
ery, as above stated, in actions upon contracts to 
convey.” A like doctrine is, in effect, sustained in 
Conger v. Weaver, 20 N. Y. 144, 146, and in Lester v. 
Botson, 6 Kansas, 425. The courts in these cases in 
their decisions assume, it is true, that the defendants 
acted in good faith in what they did. And in 
another case, Allen v. Atkinson, 21 Mich. 363, 
Cooley, J., says: “If the vendor willfully refuses to 
perform his contract, he must place his vendee, as 
near as money can do so, in the same position in 
which he would have been if he had obtained that 
for which he contracted.” 

In examining this question it should not be for- 
gotten that, in some States, in actions upon covenants 
of warranty, the plaintiff recovers, not the price he 
paid for the land, but the value of the land at the 
time of eviction, however much it may have become 
enhanced since the conveyance. And applying the 
same rule to contracts to convey, the purchaser 
would always recover what he had lost by a failure 
to perform on the part of the vendor. And the 
question might arise whether, if a contract of this 
kind made in Michigan and sued in Massachusetts, 
the courts of the latter State would measure the 
damages to be recovered by the good or bad faith 
of the party who fails to perform? 

Coming back, then, to the inquiry with which we 
started, is there a rule of damages for breach of 
contract to convey real estate? Is it, like that laid 
down in Kirkpatrick v. Downing, cited above, the 
same as in contracts to deliver chattels? If it 
is not, because, when performed and the title to 
the land conveyed fails, only nominal damages could 
be recovered upon the covenants of title, is there 
one rule of damages in New York and another in 
Massachusetts which have different laws upon this 
subject of damages, recoverable in actions upon 
covenants for title? Or does it depend upon the 
fact merely, and not the degree of bad faith on the 
part of the one who fails to perform, so that if A 
contracts with B for a thousand bushels of grain, to 





282 


THE ALBANY LAW JOURNAL. 





a 











be delivered at a certain place on a certain day, and 
he fails, A can recover the amount he has thereby 
lost without showing what B’s motives were, whereas, 
if he had contracted for a thousand acres of land, 
to be conveyed on a certain day, before which it 
rises twenty-five per cent in price, whether he can, 
if B fails to perform, recover a shilling damages 
unless he can show that B was guilty of positive 
fault? 

If this element of bad faith is to be a test of the 
amount of damages one is to recover if another has 
failed to perform his promise, and is applied in 
some actions of assumpsit, how far is it to be carried? 
If A owes B a note of hand due to-day, and fails to 
pay, and a suit is brought to recover damages for 
such non-payment, does the amount of these depend 
upon A’s motive in refusing to keep his promise? 

We had written thus far when we accidentally 
came across the case of Bain v. Fothergill, in the 
House of Lords, reported in The Law Times, vol. 31, 
N. 8., 387, November, 1874, where the whole sub- 
ject, a3 resented in Flureau v. Thornhill, is con- 
sidered by Keating, Brett and Denmore, JJ., and 
- Martin, Pigott and Pollock, BB., and judgment was 
pronounced by Lords Chelmsford and Hatherly. 
They do not sustain the decision of Hopkins v. Grose- 
brook, but hold that the doctrine of Flureau v. 
Thornhill has been too long settled and acted upon 
as an authority to be now controverted. The 
reasoning of the judges and the opinions of the 
lords are too long to give an abstract of them here. 

The facts in the case are much like those of Hop- 
kins v. Grosebrook and Hammond vy. Hannin. All the 
judges but one considered it as coming within the 
principle of Flureau v. Thornhill, though all of 
them are somewhat careful to speak of the failure 
to perform on the part of the defendant as having 
been “without his default.” But none of them 
refer to any analogy between such contracts and 
covenants for title. It is only in giving their judg- 
ments that the point is touched upon by the lords, 
to which we have alluded somewhat at length, how 
far, in an action upon a contract, the damages to be 
allowed for its breach are to depend upon the good 
or bad faith with which it is done. Lord Chelms- 
ford seems to us to place it on the true ground: “If 
& person enters into a contract for the sale of real 
estate, knowing that he has no title to it, nor any 
means of acquiring it, the purchaser cannot recover 
beyond the expenses he has incurred by an action 
for the breach of the contract; he can only obtain 
other damages by an action of deceit.” 

If, now, we take this rule in actions of contract as 
our guide, and adopt the analogy applied by the 
American courts which there is between losing a 
title by reason of a grantor’s failing to make a deed, 
and losing it by its failing after the deed has been 
made, we have an intelligible standard, giving full 
damages in those States where the measure, in such 





cases, is calculated upon the value of the estate at 
the time of eviction, and nominal damages only 
where the covenantee can recover only the money 
paid for the title and the interest. 


——_____—. 
THE CERTAINTY OF PUNISHMENT. 


A BILL has been offered in the present legislature 
of this State, providing, in substance, that any 
convict now or hereafter sentenced to imprisonment 
for life, who shall have been, in all respects, obedient 
to the rules and regulations of the prison for the 
term of fifteen years, and have conducted himself 
peaceably and not transgressed any law of the land, 
shall, at the expiration of that term, be released 
from imprisonment during a probationary term of 
ten years, if the governor, in his discretion, shall so 
direct; and, at the end of such period of ten years, 
shall be fully pardoned, if, during said probationary 
period, he shall not have been convicted of any 
crime in this or any other State, to the information 
or knowledge of the governor; but if during said 
probationary period he shall be convicted of crime, 
he may, in the discretion of the court, be remanded 
to imprisonment for life, without further abatement 
or commutation of sentence. This bill, we under- 
stand, originated and was passed in the senate, but 
was recalled after having been sent to the lower 
house. Of its present standing we are ignorant. 

Our first impression was against the policy of the 
measure. Our original view was shaken by the fact 
that some of the newspapers have strenuously at- 
tacked the measure. This led us to suspect that it 
might be right, or at least, not decidedly objection- 
able, and to this latter view we now incline. 

It will be observed that the proposed act does not 
give to the convict any privilege which he does not 
now possess. He has a right, even now, after being 
imprisoned fifteen years or fifteen days, to ask the 
governor to pardon him, and the governor may grant 
his prayer. The proposed probationary release is at 
the discretion of the governor; he may grant or re- 
fuse the petition; there is nothing mandatory in the 
act. One newspaper says, ‘it is evident that the 
friends of the bill do not expect that the governor 
will refrain from using his prerogative in such cases.” 
But there is no evidence or probability that they 
expect that the governor will grant the par- 
don in every case. The presumption is that 
he will grant it in those cases in which he ought, 
and he would do that without this bill If it 
is right that a convict should be pardoned at 
the end of fifteen years, there is no impropriety in a 
proposed law which provides that the governor may 
pardon him, although if this were all, it might be 
superfluous. 

But this is not all. 


This is not the purpose of the 
law. Under the present provisions of law, if a per- 
son, sentenced to imprisonment for life, is pardoned, 
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and subsequently commits a crime punishable with 
imprisonment for a shorter term, he cannot be re- 
manded for life. This defect is precisely what this 
bill proposes to remedy. It proposes to keep the 
rod in its hand. And it proposes to make the re- 
imprisonment absolutely without further abatement 
or commutation. Now if the legislature will also 
enact that the imprisonment shall be beyond the 
power of pardon, they will have the matter in ex- 
actly the right shape. Perhaps they think that is 
what the proposed bill means, but it is quite doubt- 
ful— indeed, we think it does not necessarily in- 
clude that idea in its present shape. 

With the emendation which we suggest, the pro- 
posed bill would operate as an important increase of 
the efficiency of our present law. If a convict has 
behaved so as to commend him to the executive 
clemency, the governor will grant him, not an ab- 
solute, but a conditional, pardon, and put him on 
probation; if after that for ten years, he behaves 
himself lawfully, he is to be pardoned; if, on the 
other hand, he again lapses from virtue, he is to be 
remanded for life, without hope of pardon. ‘‘ The 
door is shut.” This, we think, would be right. If 
a man conducts himself as a law-abiding citizen for 
a quarter of a century, it is excellent assurance that 
he will continue to do so, At all events it is assur- 
ance enough to warrant the law in giving him another 


trial of citizenship. The habits of twenty-five years, 
good or bad, are pretty apt to stick to the man. 
The bill viewed in this light would add to the cer- 
tainty of punishment, while it would not detract 
from the quality of mercy. 

But the newspapers say that this bill will let mur- 
derers loose upon the community. So would an 


ordinary pardon. And this bill would not let them 
so loose as the existing system; they would be put 
on good behavior. But, saysanewspaper: ‘‘ Should 
the pending bill pass it will practically reduce the 
penalty of murder below that which may be and 
often is inflicted upon a simple thief.” This is not 
quite correct; it is not ‘‘the pending bill” which 
would do that; the law in its existing shape may 
do and often does it; this bill proposes a safeguard, 
a check, and a restraint. But, says a newspaper: 
“A certain sort of restraint is imposed upon him,” 
the governor, “through the influence of public 
opinion, which the bill under consideration is in- 
tended to remove or weaken; otherwise it is supere- 
rogatory.” Theerror in this statement is in the idea 
that the bill is intended to increase the frequency of 
pardons; it is only designed to render them condi- 
tional instead of absolute. It is not intended to 
‘* weaken ” the force of public opinion, but rather to 
strengthen the hands of justice. 

We are informed that the statistics show that the 
average of the term of imprisonment in this State 
is very much less than fifteen years. Indeed, if we 
remember correctly, Mr. Eaton makes it less than 





six years. Now the proposed enactment would have 
one effect at least; it would render it pretty certain 
that a sentence of imprisonment for life would last 
fifteen years. In this respect, therefore, the new 
enactment would have a tendency to render punish- 
ment more certain. 

Now, unless the object of punishment is revenge, 
rather than the reformation of the offender and the 
security of society, we can see no objection to the 
new law upon general principles. If punishment 
has done its work, it should cease. If the criminal 
has become penitent, and there is a reasonable as- 
surance that the safety of the public will not be en- 
dangered by his release, we do not regard his release 
as impolitic. At all events, we have put the re- 
sponsibility of judging on this matter into the hands 


t of the governor, who, it is presumable, will exercise 


it wisely as well as mercifully. We are not of those 
who believe that too many pardons are granted. 
We think it will be difficult to find an instance in 
the history of our State where the recipient of execu- 
tive clemency has abused the confidence reposed in 
him. We have been informed by the chairman of 
the committee on the pardoning power in the late 
constitutional convention, that our distinguished fel- 
low-citizen, Ex-Governor Seymour, being requested 
to give his views to the committee, stated that in 
reviewing his action as governor it was not the par- 
dons which he had granted that gave him trouble, 
but those which he had refused, and that he believed 
the experience of the other governors of the State 
would accord with his. This is a sentiment that 
does that eminent gentleman great credit. We 
have no sympathy with a false sentimentality on 
this subject; we would have crime certainly and 
severely punished; but we do believe that the par- 
doning power has rarely been abused. And so we 
believe that its abuse or mistaken exercise will not 
be rendered any more frequent by the passage of 
this contemplated law. 

The idea of conditional pardons for grave offenses 
is one that recommends itself to the common sense. 
It is urged that it is much wiser to keep the candi- 
date for clemency under the surveillance of the State 
during a long period of probation, than to restore to 
him at once, unconditionally and absolutely, the 
rights of citizenship, before a practical trial has been 
made of his sincerity or constancy. A ten years’ 
trial under the consciousness of the consequences of 
a misstep, would create in many men a habit of 
well-doing that would become second nature; 
whereas the sense of irresponsibility and independ- 
ence, resulting from absolute remission, might result 
in the return of the old habits and impulses. 

We trust that the legislature will give this propo- 
sition a calm and deliberate examination, and not be 
influenced by the enthusiasm of visionaries on the 
one hand, nor by the clamors of an unfeeling and 
unwise press on the other. 
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NATURE OF THE POWER OF TAXATION.* 


CHAPTER I. 


ECTION 1. Scope of the treatise. I purpose to dis- 

cuss in the following pages the principles of taxation, 
as imposed by the State, or any of its political subdi- 
visions, and by the United States. The nature of the 
power of taxation, the limitations imposed upon the 
exercise of the power by the express provisions of 
constitutions of the States and the United States, 
limitations arising from the nature of the subject and 
the structure of the government, the machinery of 
taxation or the mode in which taxes are imposed and 
collected, and the remedies for illegal and erroneous 
taxation, will be considered in reference to the State 
and its subdivisions and the United States. 

§ 2. Foundation of taxing power. “Government im- 
plies functionaries and expenditures. How shall these 
be maintained? Evidently by the contributions of all, 
for all are interested. Government may, therefore, 
rightfully claim a share of all that labor and capital 
have created. The aggregate of all sums collected is 
called Revenue; the system by which it is collected is 
called Taxation.’’(1) The basis of all taxation is politi- 
cal necessity; without taxes there can be no revenue; 
without revenue there can be no regular government. 
In theory, the tax payer receives a compensation for 
the taxes paid in protection the government affords; 
but the foundation of the taxing power is political 
necessity; taxes are sacrifices made for the public 
good. (2) 

§ 3. Different kinds of taxes. The most obvious di- 
vision of taxes is direct and indirect. ‘A direct tax is 
demanded of the person who it is intended shall pay it. 
Indirect taxes are demanded from one person, in the 
expectation that he will indemnify himself at the ex- 
pense of others.’’(3) In the first class is included the 
poll tax, labor on highways and military service, in- 
come tax, property tax, and, perhaps, the stamp tax. In 
the second, customs or taxes upon importations or ex- 
portations, collected through the custom-houses, and 
paid by the importer or exporter. Excise duties, the 
opposite of custom-house duties, laid upon articles of 
domestic production, and paid first by the producer. In 
this class should be placed licenses, or special taxes, 
paid for the privilege of exercising a particular trade, 
profession or occupation; this is a species of excise 
tax .(4) 

§4. Taxes: what and by whom imposed. ‘Taxes are 
burdens or charges imposed by the legislature upon 
persons or property to raise money for public purposes, 
or to accomplish some governmental end.’’(5) The 
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power to impose taxes is vested in the representatives 
of the people, in the legislative branch of government. 
In England, at one time, the king claimed the right to 
levy taxes. It was resisted with great vigor; the 
contest continued through a series of years, and was 
finally definitely settled by the Bill of Rights.(1).These 
principles our ancestors brought with them to this 
country, as a part of their birth-right as Englishmen, 
the violation of the first of these principles, “ taxation 
without representation,” was one of the immediate 
causes of the revolution. The other is firmly engrafted 
as a principle of American constitutional government, 
and is found in express words in the constitutions of 
nearly all the States.(2) Although the taxing power 
may be exercised by counties, cities or smaller districts 
of the State, the source of the power is the legisla- 
ture. (3) 

§5. Tawes: different senses in which used. It is said 
sometimes by the courts, that local assessments im- 
posed upon property benefited, as in the opening, 
grading and paving of streets, are not taxes; that labor 
on the highways is not a tax; that an import, or duty, 
on imported goods is not a tax. But an examination 
of the cases in which these expressions are used will 
show that it was not claimed that these burdens im- 
posed upon the citizen were not impored in the exer- 
cise of the taxing power, but merely that the word 
tax, or taxes, as used in some statute, or in the consti- 
tution of a State, was not intended to include local 
assessments, or labor on the highway, orimpost. It 
has been a question of intention to be deduced from 
the instrument in which the word tax is used. (4) 

§6. Extent of taxing power. The power of taxation 
being an incident of sovereignty, is co-extensive with 
that of which it is an incident. All subjects over 
which the sovereign power of a State extends are 
objects of taxation. ‘These subjects are persons, 
property and business. Whatever form taxation may 
assume, whether as duties, imports, excises or licenses, 
it must relate to one of these subjects. It is nof pos- 
sible to conceive of any other, though as applied to 
them, the taxation may be exercised in a great variety 
of ways. It may touch property in every shape, in its 
natural condition, in its manufactured forms, and in 
its various transmutations. The amount of the tax 
may be determined by the value of the property, or its 
use, or its capacity, or its productiveness. It may 
touch business in the almost infinite forms in which it 
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is conducted in professions, in commerce, in manufac- 
tories and in transportation. The power of the State, 
as to the mode, form and extent of taxation, is unlim- 
ited, where the subjects to which it applies are within 
her jurisdiction.”(1) A government de facto may levy 
and collect taxes of its subjects; but when succeeded 
by the government de jure, the taxes assessed by the 
government de facto will not be enforced; those who 
have paid the government de facto have no remedy. (2) 

§7. Property tax: Is it wpon person or property? 
The tax is a contribution required of its citizens by the 
State, and when it is measured as to amount by the 
value or the productiveness of the property, it is still a 
tax on the person, and there is a personal liability on 
the person assessed with the tax. ‘The individual 
and not his property pays the tax. The property is 
resorted to for the purpose of ascertaining the amount 
of the tax with which the owner must be charged.’’(3) 
The tax is imposed upon the person of the owner on 
account of the ownership of the property.(4) The origin 
of the modern land tax in England results from a 
compounding by the tenant of the knight’s fee, with 
the king for the personal military service due him.(5) 
There is an exception to this general rule in local as- 
sessments, or taxation on the benefits conferred. This 
is a species of taxation in rem; it proceeds upon the 
idea that certain real estate is increased in value by a 
public improvement, and that it is just that a portion 
of the expense of the improvement should be borne by 
the property peculiarly benefited. (6) 

§ 8. Distinction: Eminent domain and taxation. The 
power of the State over private property, for the pur- 
poses of police, public health, public morals, and the 
taking of such property when the interest of the pub- 
lic requires it, is called the power of eminent domain.(7) 
The distinction between the power of taxation and 
the power of eminent domain is clear and well defined. 
Taxation exacts money or services from individuals, 
as and for their respective shares of contribution to 
any public burden. Private property taken for public 
use by right of eminent domain, is taken not as the 
owner’s share or contribution to a public burden, but 
as so much beyond his share.(8) The current of author- 
ity on this subject is unbroken. (9) 

§9. Police power and taxing power. The police 
power of the State, in its exercise, is not so easily dis- 
tinguished from the taxing power. It is to this power 
that quarantine and health laws, and inspection laws, 
are referred; the source of this power is ‘‘the power 
of sovereignty, the power of the State to govern men 
and things within the limits of its dominion.’’(10) As 
a general rule, the police regulations are not made 
with a view to raising revenue, and the amounts paid 
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by those to whom they apply are such only as will be 
sufficient to defray the expenses of enforcing the regu- 
lations. But ‘‘when owners of urban property are 
required to construct and keep in repair, and free from 
obstructions, the sidewalks in front of it, or owners of 
city lots are required to pay the expense of sewers 
constructed in front thereof,” (1) the difference between 
the two is hard to be perceived. And we will feel in- 
clined to rest both powers upon the sure foundation 
of Judge Taney, the sovereignty of the State to govern 
men and things within the limits of its dominion. 
—_—__@—____—. 


COMMISSION OF APPEALS ABSTRACT. 


EVIDENCE. 

1. Deposition de bene esse: conflicting testimony.— 
This action was brought to recover possession of cer- 
tain personal property and damages for the detention 
thereof. The questions presented on the appeal arose 
on exceptions to the admission of evidence, and to re- 
fusa) of the court to charge as requested. The deposi- 
tion of one K., a witness for the plaintiff, was taken de 
bene esse, pursuant to the provisions of the Revised 
Statutes (2 R. S. 398, §§ 33-42). A neighbor of K., after 
having testified to facts showing the condition and 
state of K.’s health, was asked whether in that condi- 
tion and state of health he considered him able to at- 
tend the trial. This question was objected to, but 
the grounds of the objection do not appear in the case, 
and it does not appear that there was any ruling of the 
court thereon or exception thereto. The witness an- 
swered that he did not, and testified to facts tending 
to show K.’s inability to attend. Plaintiff then offered 
the deposition in evidence, and it was objected to that 
it was not sufficiently proved that the witness was un- 
able to attend. This objection was overruled, and the 
deposition received and read. Held, no error; that 
the question as to the competency of the evidence was 
not presented by any exception, and that the evidence 
was sufficient to warrant the ruling of the court on the 
question of inability. 

The evidence in the case was conflicting, and the 
court, after stating it substantially, chargétl, in sub- 
stance, that if the jury believed the transaction was as 
detailed by the plaintiff’s witnesses, their verdict 
should be in his favor, but if they believed the defend- 
ant’s version of it, their verdict must be for him. The 
defendant’s counsel requested the court to charge, that 
to entitle plaintiff to the verdict he must satisfy the 
minds of the jury toa moral certainty that the facts 
were as he claimed. The court refused to charge other 
or different from what he had charged already. Held, 
no error; that certainty of the facts which imports 
absolute truth and verity, and consequently admits of 
no degrees, ‘“‘moral”’ or otherwise, was not necessary. 
Johnston v. Bush. Opinion by Lott, Ch. C. 

2. Reading pamphlet to jury.—This action was 
brought upon a policy of life insurance issued by de- 
fendant. In the policy was a clause, that if premiums 
were not paid on or before the time specified the policy 
should be void. The defense was that the policy had 
been forfeited under this clause. Upon the trial plain- 
tiff’s counsel proved that defendant had issued a cer- 
tain pamphlet, but it was not received in evidence. In 
summing up the case plaintiff’s counsel was permitted, 
under objection, to read from the pamphlet and to 

(1) Cooley on Const. Lim., 3d ed., p. 588, notes 3 and 4, and 
authorities. This pe will be examined in more detail, 
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state its contents to the jury. The court held he might 
do so by way of summing up. Held, that the ruling of 
the court was error, which may have prejudiced de- 
fendant. Koelges v. Guardian L. Ins. Co. Opinion 
by Gray, C. 

PAYMENT. 

Effect of receiving check: assignment for benefit of 
creditors.—This action was brought to recover the 
amount of two bills for freight. It appeared that on 
May 4, 1868, defendant gave to plaintiff, his check on 
“H. J. Messenger’s Bank” for the amount of said 
bills, which were thereupon receipted. There was no 
express agreement that the check should be received 
as payment. The bank was near the place where the 
transaction took place, and it remained open that day 
and for gn hour in the morning of the 5th, and then 
closed, and in the evening of that day Messenger made 
an assignment for the benefit of his creditors. This 
assignment was not recorded or filed, and the assignees 
did not give bonds or take possession. Messenger was 
declared a bankrupt on the 20th. Plaintiff did not 
present the check for payment, and did not notify de- 
fendant of its non-payment until about the 20th. The 
court found that it was possible, and perhaps probable, 
that the check might have been collected, but gave 
judgment for the plaintiff. Held, no error; that the 
debt was not paid by the check. That plaintiff was 
not guilty of laches in not presenting the check before 
the bank closed, as it had the whole of the next day, 
the 5th, in which to present it; that the finding of the 
court, as to the probability that the check might have 
been collected, was not sufficient to defeat a recov- 
ery. Defendant was bound to show that he had suf- 
fered damage by the laches of the plaintiff in keeping 
or dealing with the check without demand of payment, 
it was not enough to show a probability of injury. 

Also held, that the assignment so far as appears was 
valid, to place the property out of the control of the 
assignor and beyond the reach of his creditors, except 
as they might assail the same in bankruptcy, as under 
the act in reference to assignments (chap. 348, Laws of 
1860) an asgignment properly executed is operative from 
the time it is made, and the filing, giving bonds and 
other things required are to be done afterward, within 
the time specified in the act. S. B.& N.Y. R. R. 
Co. v. Collins. Opinion by Earl, C. 


—_—__.____. 


INSURANCE LAW. 
RATIFICATION BY INSURED OF AcTs OF AGENT— 
VALIDITY OF Fire INSURANCE POLICY NOT 
ACCEPTED UNTIL AFTER Loss. 


HE case of Inbusch v. The North-western National 
Ins. Co. and The Atlas Ins. Co. was submitted to 
ex-Chief Justice Dixon of Wisconsin, as arbitrator, and 
the decision has been recently rendered. Judge Dixon 
is concededly one of our ablest jurists, and the conclu- 
sions which he has reached in this important and 
rather novel case we deem sound law. It is here held 
that the agent of an insurance company may act in 
behalf of a person whose property is insured by the 
company through his agency, and that, where a policy 
has been written up by the agent without the previous 
authority or direction of the assured, and there has 
been no fraud or unfairness, then the subsequent 
assent of the assured, even after the pruperty has been 
destroyed by fire, cures the defect, and is equivalent 
to an authority or direction for that purpose previously 








given by him. It is not necessary to recite all the 
facts of this case, but it appears that the agents repre- 
sented both the North-western National Insurance 
Company and the Atlas Insurance Company; that the 
property in question was first insured in the former com- 
pany, but that the policy was canceled, whereupon the 
agents took it upon themselves on the 22d of Septem- 
ber, 1874, to write up a policy for the plaintiff in the 
Atlas company, applying return premiums of the 
old policy in their hands in part payment of the pre. 
mium of the new policy. The policy remained in the 
hands of the agents, plaintiff having no knowledge 
thereof; and on the 7th of October, the property was 
destroyed by fire. Plaintiff afterward paid the re- 
mainder of the premium and received the policy. 
Counsel argued that the agent who replaced the risk 
in The Atlas Company, acted exclusively as the agent 
of the company, except in the mere matter of pre- 
serving the policy after taking for granted Mr. In- 
busch’s acceptance, that the decision to issue the policy, 
the issue, the retention of the premium, the notice and 
accounting to the insurance company were the material 
acts, and were done in his character of agent of the 
company; that there was no employment by or acting 
for Mr. Inbusch that could in the least conflict with his 
duty to the company ; that he only held the policy sub- 
ject to Mr. Inbusch’s order, which was no such agency 
as conflicts with the rights of the company, but! onthe 
contrary was all done in its interest; that the benefit 
to Mr. Inbusch was incidental and not the motive of 
the agent’s action, who seized upon the occasion to do, 
as a stroke of business for the company, a thing for its 
advantage by issuing the policy which he presumed 
Mr. Inbusch would not reject; and that he did not on 
Mr. Inbusch’s part solicit the company, or as the agent 
of Mr. Inbusch procure the company to issue the 
policy, but rather on the company’s part entered into 
the contract, assuming Mr. Inbusch’s assent. And 
counsel further, by way of illustration, argued that if 
one go to the office of an insurance agent and ask him 
to insure and afterward to keep the policy in his safe 
until the assured calls for it; or if the assured asks 
the agent to collect the premium from a third per- 
son who owes him; orif he asks him to select a good 
company out of those represented by him; or if he 
asks the agent to give him notice in season before the 
policy expires, so that he will never be without insur- 
ance, or to re-insure him in some good company, in 
case the policy he now obtains shall become worthless ; 
such requests on the part of the assured, it is argued, 
are not an employment or taking possession of the 
agent by the assured to that extent or in that manner, 
that the policies thus obtained are voidable by the 
insurance companies. 

Judge Dixon said: “‘ I doubt not that these are mat- 
ters of constant practice with insurance agents, and I 
agree with counsel in the position that there seems to 
be no valid objection to them.” * * * “Now it 
seems to me that the agency here, so far as the agent 
assumed to act for Mr. Inbusch without any previous 
order or direction, was of that limited kind which ex- 
pired before the time arrived when it became neces- 
sary for the agents to perform any acts whatever for 
or on the part of the insurance company. The assumed 
agency was limited to making a request to issue a pol- 
icy in the usual form and upon the usual terms and 
conditions, or upon such terms and conditions as the 
company or the agents saw fit to require or impose, 
and in all that was done thereafter the agents acted 
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strictly and exclusively as the agents of the company. 
If, at any previous time, Mr. Inbusch had authorized 
the agents, in their discretion or whenever they deemed 
it necessary or proper, regard being had to his interest 
and welfare, to apply for insurance in his behalf, there 
can be little doubt, I think, that the policies issued 
pursuant to such authority or request would have been 
valid, and, if valid when so issued, then the issue with- 
out such previous authority or request is the proper 
subject of subsequent ratification and affirmance so as 
to give original validity to the contract. I may mis- 
take, but it certainly appears to me that the agency to 
make the request is the most formal and least substan- 
tial of all the acts deemed necessary in law to the 
validity of the contract, and cannot perceive why the 
agent of the underwriter cannot also become the agent 
of the assured to perform this one act. I can see 
nothing in such agency inconsistent or incompatible 
with his agency or employment for the underwriters— 
nothing which should lead to any infidelity, or disre- 
gard of duty, or violation of trust, on the part of the 
agent toward the underwriters. Indeed, it seems to 
me, as argued by counsel, rather promotive than other- 
wise of the true interests and advantages of the under- 
writer, that his agent should be thus permitted to so 
act, and to prefer requests in behalf of persons desir- 
ing insurance. I hold, therefore, that the agent of an 
insurance company may so act in behalf of a person 
whose property is insured by the company through his 
agency, and that, where such act has been performed 
by the agent without the previous authority or direc- 
tion of the assured, and there has been no fraud or 
unfairness, then the subsequent assent of the assured, 
even after the property has been destroyed by fire, 
cures the defect and is equivalent to an authority or 
direction for that purpose previously given by him.”’ 


—_—_>-—_—_———__ 
FINANCIAL LAW. 


TAXATION ON “CAPITAL” OF BANKER. 


N Bailey, Collector, v. Clark et al., the United States 
Supreme Court held that the term “capital ’’ em- 
ployed by a banker in the business of banking, in the 
110th section of the revenue act of July 13, 1866, does 
not include moneys borrowed by him from time to 
time temporarily in the ordinary course of his busi- 
ness. It applies only to the property or moneys of 
the banker set apart from other uses and permanently 
invested in the business. 

The 110th section of the revenue act of the United 
States, as amended on the 13th of July, 1866, enacts 
“that there shall be levied, collected, and paid a tax 
of one twenty-fourth of one per centum each month 
* * * upon the capital of any bank, association, 
company, or corporation, and on the capital employed 
by any person in the business of banking beyond the 
average amount invested in United States bonds.” 
And the 79th section of the same act as amended, 


declares “‘that every incorporated or other bank, and 


every person, firm, or company having a place of busi- 
ness where credits are opened by the deposit or collec- 
tion of money or currency, subject to be paid or 
remitted upon draft, check, or order; or where money 
is advanced or loaned on stocks, bonds, bullion, bills 
of exchange, or promissory notes; or where stocks, 
bonds, bullion, bills of exchange, or promissory notes 
are received for discount or for sale, shall be regarded 
as a bank or as a banker.”’ 





During the years 1869 and 1870, the plaintiffs were 
bankers within the meaning of this statute, doing bus- 
iness in the city of New York, under the name of 
Clark, Dodge & Company; and at various times be- 
tween the first of April, 1869, and the first of Febru- 
ary, 1870, they made returns, as required by law, to 
the assessor of internal revenue for the district, of the 
amount of their fixed capital employed in banking, 
and of the amount of moneys deposited with them by 
their customers. The assessor required more than 
this; he insisted, against the objection of the plaintiffs, 
that all moneys borrowed by them from time to time, 
and temporarily in the ordinary course of their busi- 
ness, formed a part of their capital employed in the 
business of banking, and were subject to the tax im- 
posed upon capital, under the section cited - He ac- 
cordingly assessed a tax upon the several amounts 
thus borrowed within the dates mentioned, as part of 
the capital of the company. 

Field, J., who delivered the opinion, said : ‘* We are 
satisfied that the term as used in the statute was in- 
tended to embrace only the fixed capital employed in 
the business of banking, as distinguished from de- 
posits and temporary loans made in the regular course 
of business, and that no distinction is to be made in 
this respect between the capital of individual bankers 
and that of banking corporations. It is undoubtedly 
true, as stated by the Attorney-General, that capital 
used in the business of banking, is none the less so, 
because it is borrowed. The mere fact that the money 
permanently invested in the business is borrowed, 
does not alter its character as capital. The question 
here is whether money not thus permanently invested, 
but borrowed temporarily in the ordinary course of 
business to meet an emergency, is capital; and we are 
clear that the term does not, either in common accep- 
tation or within the meaning of the statute, embrace 
loans of that character.”’ 

The assessment on sums temporarily borrowed was 
therefore declared illegal and void. 


ATTACHMENT BY STATE COURT AGAINST A NATIONAL 
BANK. 


In Chesapeake Bank v. First National Bank of Balti- 
more, 40 Md. 269, the Court of Appeals of Maryland 
held that an attachment on warrant issued by a State 
court to affect the funds of a national bank is illegal 
and void, being in violation of section 57 of the act of 
congress approved June 3, 1864, as amended by section 
two of the act of congress approved March 3, 1873, 
providing that “no attachment, injunction or execu- 
tion shall be issued against such association or its 
property before final judgment in any such suit, ac- 
tion or proceeding in any State, county or municipal 
court.’’ It appears that the appellant on the 18th of 
September, 1873, caused an attachment on warrant to 
be issued out of the Superior Court of Baltimore city 
to affect the property and credits of the First National 
Bank of the City of Washington, District of Colum- 
bia, as a non-resident debtor, which was laid in the 
hands of the First National Bavk of Paltimore, as 
garnishee. In October following, the garnishee filed a 
motion to quash for reasons alleged, and from the 
judgment of the court quashing the writ, this appeal 
is taken. 

Miller, J., who delivered the opinion, said: “ We 
shall not stop to inquire what is the true construction 
of the original 57th section of the act of 1864, because 
it is clear the case before us is embraced by the terms 
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of the amendment thereto made by the act of 1873. 
The constitutionality of the national banking acts is 
admitted, their purpose being, as expressed in the 
title to the original act of 1864, ‘to provide a national 
currency secured by a pledge of United States bonds, 
and to provide for the circulation and redemption 
thereof ;’ but it is insisted these particular provisions 
or features of them are unconstitutional and void. 
The argument is that it is not within the power of con- 
gress to clothe these banking associations as to their 
contracts and dealings with the world, with any special 
immunities and privileges exempting them in their 
trade and intercourse with others, from the laws and 
remedies applicable in like cases to other citizens. 
But the power to create these banks as instrumeutali- 
ties of the government, being, as it confessedly is, 
within the rightful powers of congress, we cannot say 
that provisions like these, defining in what tribunals 
they shall be sued and to what suits or actions they 
shall be subjected, are not appropriate and necessary 
to carry out this admitted power. It must plainly 
appear that such provisions are inappropriate and 
unnecessary for this purpose, in order to justify a 
court in declaring that congress has transcended its 
authority in enacting them. In our opinion congress 
has the power to make any provisions which tend to 
promote the efficiency of these banks in performing 
the functions by which they were designed to serve 
the government, and to protect them, not only against 
interfering State legislation, but also against; suits or 
proceedings in State courts by which that efficiency 
would be impaired. Weare unable to perceive that 
the provisions here assailed are not of that character, 
and therefore t pr them void.” 


ny 
RECENT AMERICAN DECISIONS. 


ADMINISTRATOR’S SALE. 

When fraudulent and void.— An administrator, or- 
dered by the court to sell lands of the estate, procured 
a party to attend the sale and become the purchaser, 
and no other person being present or bidding at the 
sale, sold the land at two-thirds its appraised value to 
such purchaser, who, immediately upon receiving his 
deed therefor, with the knowledge and consent of the 
administrator, conveyed the land to a trustee for the 
use of the administrator’s wife during her life, with 
remainder to her children begotten by her husband, 
and with power in the wife to sell the land. Held, that 
the transaction, upon its face, and in the absence of 
clear and satisfactory explanation, is fraudulent and 
void; and that it is a question of fact for the court to 
decide whether the evidence furnishes such explana- 
tion. Riddle v. Roll, 24 Ohio St. 572. 

CORPORATION. 

When not a “ person.”"— A corporation is not a “ per- 
son” within the meaning of the act of April 15, 1857, 
to prevent nuisances, and therefore not liable as such 
to be indicted and punished for violation of the pro- 
visions of said act. State v. Cincinnati Fertilizer Co., 
24 Ohio St. 611. 





DEED. 


Parol evidence .— In Ohio, notwithstanding the stat- 
ute of frauds, it is competent to establish, by parol 
evidence, that a deed of conveyance, absolute in form, 
was executed upon the consideration that the prop- 
erty conveyed was to be held in trust for the grantor, 
and reconveyed on demand. Mathews y. Leaman, 24 
Ohio St. 615. 





LARCENY. 

Goods in railroad car: brakeman.— Where a person 
is indicted for breaking and entering a railroad car, 
with intent to steal, and for the larceny of goods con- 
tained therein, and is acquitted of the breaking and en- 
tering, and convicted of the larceny only, the judgment 
of the court will not be reversed, because of the ad- 
mission, against the objection of the defendant, of 
evidence for the sole purpose of proving the breaking 
and entering, whether such evidence was properly ad- 
mitted or not. 

The fact that a person is in the employ of a rail- 
road company as brakeman on a freight train, dves 
not imply such control or possession of the goods 
being transported on such train, that he may not be 
convicted'of the larceny thereof. Munson v. State, 24 
Ohio St. 590. 

NEGLIGENCE. 


Injury to infant at railroad crossing.— Where an in- 
fant child intrusted to the care and custody of another 
by the father, is injured through the negligence of a 
railroad company at a crossing, the custodian of the 
child also being guilty of negligence contributing to 
the result, although the infant may maintain an ac- 
tion for such injury, the father cannot, the negligence 
of his agent, the custodian of the child, being in law 
the negligence of the father. Bellefontaine Railway 
Co. v. Snyder, 24 Ohio St. 670. 


PARTNERSHIP. 


Dissolution: business continued under old name : lia- 
bility of oulgoing partner.— A copartnership, consist- 
ing of a father and son, carried on business under the 
firm name of H.8.& ©o. H.S., the father, who was 
@ man of means, and gave the firm its credit, sold his 
interest in the firm to his partner and another son, 
who, by agreement with the father, continued the busi- 
ness as theretofore in the firm name of H. 8. & Co. In 
an action by a creditor who had trusted the new firm 
on the faith that the fatherwas a member, held, that 
the father, by allowing his name to be so used, held 
himself out as a member of the new firm, and was 
thereby estopped from denying the fact, although pub- 
lication had been made of the dissolution of the old 
and the formation of the new firm, of which the cred- 
itor had, in fact, no notice. Speer v. Bishop, 24 Ohio 


St. 598. 
——¢————— 
BOOK NOTICES. 


fee tak: Barak teshon 
HIS is in most respects the finest volume of reports 
that we remember to have seen in many a day. 

In typography and binding it is admirable, and pre- 
sents a very happy contrast to the average State re- 
port; and is even better than the 115th Massachu- 
setts, which is iteelf a very handsome volume. 
The “ Riverside Press’ — whence come both books — 
is doing a sort of missionary work in the way of ele- 
gant law books, and if it shall succeed in leading some 
of the other publishers to see the error of their way — 
the wickedness of worn type, of thin and speckled 
paper, of grain-broken sheep-skin — it will deserve the 
hearty thanks of the profession, and will receive them 
too. Weare not disposed to quarrel with Byron’s as- 
sertion that ‘‘A book’s a book, although there’s noth- 
ing in it,’’ provided the book be unexceptionable in 
paper, type and binding; but we hold to the opinion 
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that a book with something in it — even a law book — 
is much more of a book in an elegant dress. 

The work of the reporter, Mr. Tobey, has also been 
done in a very satisfactory manner. Indeed, we know 
of no reporter who approaches more nearly the ideal 
reporter. His cases are carefully and intelligently 
studied; his head-notes are neither excerpts from the 
opinions, nor undigested statements of the fact, but 
express clearly and exactly the decision; his state- 
ments of the case present the questions distinctly — 
neithet, on the one hand, leaving one to guess at 
a part of the material facts, nor on the other bury- 
ing them beneath a mass of verbiage and padding. 
We are sorry to say that Mr. Tobey has resigned his 
office. Such reporters are too scarce and too valuable, 
even as exemplars, to be lost without regret. 

There are a pumber of interesting decisions in the 
volume, a few only of which we have space to notice. 
In Spencer v. Hartford, etc., R. R. Co. (p. 14), a railroad 
company was held liable for building a pier toa bridge 
obliquely to the course of the river, in such a manner 
as to cause sand, etc., to be deposited on plaintiff's 
meadow-land. 

In Clark v. Peckham (p. 35), it was held that a 
riparian owner of land bounded by navigable water 
has a right of access to such navigable water, of which 
he cannot be lawfully deprived without the payment 
of damages; a doctrine contrary to that held in this 
State and in New Jersey, but which, nevertheless, 
is reasonable and equitable. 

In Remington v. Sheldon (p. 218), plaintiff stored 
carriages in defendant’s barn, and paid the storage; 
an accumulation of snow broke in the roof of the 
barn, and injured the carriages. Held, that the 
defendants were not liable unless they knew, or by the 
use of ordinary care could have discovered that the 
building was unsafe. 

Pierce v. Proprietors of Swan Point Cemetery (p. 227), 
Was avery curious and interesting case as to prop- 
erty in dead bodies. We gave the greater portion of 
the opinion in Vol. VI (p. 51) of this journal. One of 
the defendants had removed the body of her deceased 
husband from its former place of burial te the ceme- 
tery of the other defendant, and the plaintiff, her 
daughter, sought restoration and an injunction against 
further interference. The opinion enters quite 
elaborately into the question of the right of property 
in dead bodies, and the conclusion reached was that 
while a dead body is not property in the strict sense 
of the common law, it is a quasi property, over which 
the relatives of the deceased have rights which the 
court will protect, and a demurrer to the complainuant’s 
bill was overruled. 

In Stafford v. Providence (p. 567), lands were taken 
by the water commissioners of the defendant for a 
reservoir. Afterward they decided to take plaintiff's 
land also. Held, that the plaintiff was entitled to 
the value of his land at the time it was condemned, 
although the location of the reservoir had greatly 
increased its value. 

Lawrence v. Staigg (p. 581) was a hotly contested 
case and gave rise to a very elaborate and learned brief 
by the plaintiff, the Hon. William Beach Lawrence, on 
the administration of Equity Jurisprudence. This brief 
or rather treatise, covered nearly two hundred pages, 
and was prepared during the “ tenth year in court.” 
The case was a bill in equity, filed in 1864, to obtain 
the rescission of a contract of sale on account of mutual 
error. The plaintiff sold to the defendant at public 





auction a lot of land platted as containing 43,918 feet, 
at five and one-quarter cents per foot. After con- 
veyance plaintiff ascertained that the lot contained 
55,680 feet, and filed his bill for a rescission. The case 
was a simple one, and the only point, the discrepancy 
being admitted, was whether the contract was a sale 
by the foot or as one lot, without regard to quantity. 

The plaintiff assuming the former, which the court 

considered to be proved, asked for a rescission. The 
guswer was not under oath, nor was there any proof of 
any kind offered by the defendant. The court, instead 
of deciding according to the pleadings aud proofs, 
neither granted the prayer of the plaintiff nor dis- 
missed his bill; but not only gave the defendant the 
option to have the land, on making a payment for the 
excess according to the auction sale, which occurred 
four years previously, but disregarding the relation of 
the parties to the suit, directed the plaintiff to convey 
it to the defendant, provided payment was made within 
a time to be appointed by the master to whom the ex- 
ecution of the decree was confided. There was an 
alternative provision in case of the defendant’s default, 
which required the master to compute the amount to 
be repaid by the defendant to the plaintiff, and he was 
also to approve a deed to be executed, on such pay- 
ment, by the defendant to the plaintiff. The master’s 
report, which was subsequently confirmed by the 
court, by the overruling of the defendant’s exceptions, 
showed the default of the defendant, which rendered 
nugatory so much of the decree as violated “the 
course of equity,” in making a decree in favor of de- 
fendant against plaintiff. It also states the computa-~ 
tion of the amount to be paid by plaintiff to defendant, 
the approval of a deed so long ago as May, 1867, as well 
as the tender of the money at that time and the prof- 
fer of the deed, which had been approved as afore- 
said. 
It will be seen that not only extraordinary delays 
occurred before the final report of the master, which. 
was made in October, 1870, but that the court kept the 
defendant’s exceptions before them nearly two years, 
and while confirming the master’s report, by which all 
the regular proceedings in the case were concluded, 
they invited subsequent litigation on the part of the. 
defendant, in consequence of which the extraordinary 
motion was made, to enable him to pay, nearly six 
years after his default, the money which was to have 
been paid, in order to enable him to claim, according 
to the terms of the deoree, a conveyance from the 
plaintiff, the property having been, during the whole 
intermediate time, in the plaintiff ’s possession. 

The intimation of the court was adopted by the de- 
fendant and contrary to the protest of the plaintiff, 
who contended that the suit was at an end, and that. 
it was utterly impracticable for the court to do any act 
except to enforce the decree and the proceedings con- 
sequent thereon (as for example, to compute the costs, 
and order the defendant, or, in his absence, the 
master, to execute formally the deed, which had been 
proffered to the defendant, approved by the master, on 
the tender of the money computed to be payable to 
him), the motion was permitted to be made. 

The motion was heard; ex parte affidavits were in- 
troduced by the defendant. The witnesses, who had 
been examined before the master, were allowed, with- 
out any opportunity to the plaintiff of cross-examin- 
ation, or of ti y, to contradict their 
testimony before the master, and there was no pre- 
tense that there was newly-discovered evidence, or any 
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evidence which might not have been adduced before 
the master. The motion was granted, and thereupon, 
in July, 1873, the plaintiff, Mr. Lawrence, filed his 
caveat, which, with the arguments therefor, consti- 
tuted the brief of which we have spoken. The court 
afterward, without adverting to, and probably with- 
out reading the caveat, entered an order, that instead 
of the 20th of April, 1867, the time before appointed, 
within which the defendant was to pay for the surplus 
land, he was given until June 13, 1874. 

It seems to us quite apparent, after a somewhat care- 
ful study of the opinions of the chief justice and of 
Mr. Justice Durfee, that the prevailing notion of 
“ Equity” in Rhode Island is, that it is solely depend- 
ent on one’s notion of right and wrong, and that for a 
judge to administer “ Equity,’’ he has only to carry out 
his individual views. In this case, they not only enter- 
tained and granted a motion for further time to exe- 
cute a decree which had already been executed eight 
years and the execution confirmed, but they even re- 
versed the relation of the parties, by making a decree 
for which no process existed, ‘‘ according to the course 
of equity,” against the plaintiff in favor of the de- 
fendant. 

A Treatise on the Practice of Chancery, with 
POT hig Ae hag a 
& Brothers. Albany and New York. 1875. 

A treatise on ‘Chancery Practice” seems, at first 
sight, to be out of place at the present time, since the 
Court of Chancery has been abolished almost thirty 
years. But the New York Code, in abrogating the 
distinction between “law " and “ equity,” and in giv- 
ing the courts cognizance of actions, both at law 
and in equity, did not change the real character of 
certain classes of legal proceedings. The class of legal 
proceedings of which the Court of Chancery formerly 
took cognizance still exists, although the old names 
are not generally applied to them, and the old forms 
and old machinery are not used. A work treating of 
equitable remedies, then, can hardly be said to be out 
of date or out of place, even in New York State. 

Mr. Barbour seems to have found it necessary, how- 
ever, in order to conform his work to the later order 
of things in this State, to add numerous and extensive 
notes to the text of the first edition. In some parts 
of the present volume, the notes are far more valuable 
and timely than the text. The work, in fact, may be 
said to be a double one, the text being the law as ad- 
ministered by the old Court of Chancery, and the 
notes being the law as administered by the present 
courts. 

The typographical appearance of the present volume 
is excellent; and this series of practice-vol in its 
enlarged and revised form, will be a valuable acquisi- 
tion to the literature of equity. 


A Digest Decisions. John F. Lacey, of the Iowa 
lo 8 Gallegion & Go. 1078. 





This digest includes all the reported American cases, 
in which a railway company is a party, and all other 
cases in which questions are passed upon involving 
railway law. Theoriginal design of the work, we are 
told, was simply a “ Digest of American Railway Law, 
but it was found, upon examination, that without very 
much enlarging its size, it could be made to embrace 
the principal points of every railway case.” 

The demand for a good digest of railroad law is 
quite apparent. The immense amount of litigation 





in which railroad corporations have been engaged ever 
since the period of their organization has produced a 
mass of adjudication which no other special depart- 
ment can rival. Mr. Lacey has shown commendable 
zeal and industry in going through all the American 
cases bearing on railroads and giving in succinct form 
the results of the adjudications. The subject being 
a dramatic one, the arrangement of the digest seems to 
have been necessarily under dramatic heads. Thus we 
have “ Depot Grounds,”’ ** Eminent Domain,”’ “ Fires,” 
“ Injuries to Domestic Animals,”’ “‘ Injuries to Passen- 
gers,”’ etc. By pursuing the plan of abstracting every 
case in which a railroad company isa party, Mr. Laecy 
has included many points which cannot be properly 
classified under railroad law. For instance, under the 
head of ‘“‘Costs’’ we notice several paragraphs like 
this: ‘On an appeal from an order, the court may allow 
the successful party the disbursements for printing the 
papers and points. Hrie R. R. Co. v. Ramsey, 10 Abb. 
Pr. N. 8. (N. Y.) 109, 1870." We think it would be 
better for Mr. Lacey to have excluded all matter which 
is not strictly “railroad law’’ and to have included 
abstracts of the English cases involving points in this 
law. The English cases are of great importance, inas- 
much as the railroads of England are constructed and 
operated on precisely the same legal basis as our own. 

The digest is furnished with a table of cases cited, a 
table of cases overruled, and a goodindex. It will be 
of great service to the profession. 


———¢——__— 


CORRESPONDENCE. 


EJECTION OF PASSENGER FROM STREET CAR. 


A correspondent writes of a case to which we last 
week referred: 

Although the case of Seamen v. Third Avenue R. R. 
has been several times referred to and commented on, 
it has never been reported with sufficient accuracy to 
show the exact question presented to Judge Larremore 
for decision on a motion to dismiss the complaint. It 
appeared by the testimony of the plaintiff himself, 
that he had paid his fare while in the car, that after- 
ward he stepped upon the front platform, and while 
there the conductor again demanded his fare; abusive 
language was used by both; that plaintiff told him he 
had paid his fare once, but if he insisted on it that he 
would pay it again; that he put his hand in his pocket 
for the money to do so, but the conductor refused to 
take the fare, and proceeded to push him from the 
platform; that he told the conduetor if he would stop 
the car he would get off, but that the conductor refused 
to do this, and in a personal altercation which ensued, 
the conductor violently shoved the plaintiff from the 
platform ; that in falling he caught the railing with one 
hand, his hold of which was broken by the conductor 
kicking his hand, and as a consequence he fell, and was 
injured. It will be seen that the plaintiff's own state- 
ment brought the case directly within the ruling in 


. Isaacs v. Third Ave. R. R., 47 N. Y. 122, the plair- 


tiff's counsel not being able to point out any satis- 
factory distinction between the cases. It is only just 
to the defendants to say, that while invoking the prin- 
ciple of law applicable to the facts presented by the 
plaintiff ’s case, they were prepared to defend the suit 
on the merits on grounds not only relieving them from 
legal responsibility, but the conductor from all blame or 
misconduct. 
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COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, April 27, 
1875: 

Motion denied without costs—Hoppough v. Stru- 
ble.——Judgment affirmed with costs — Booth v. Spuy- 
ten Duyvil Rolling Mill Co.; Jeed v. Morton; Moores 
v. Lunt; Gates »v. Beecher; Adams v. Mills; Osborn v. 
Gantz; Brundage v. Brundage; Dalrymple v. Hillen- 
brand; Burhans v. Hubbard; Jones v. Hummil.— 
Judgment reversed and new trial granted, costs to 
abide event —Schaley v. Mumford; Bell v. Dagg.—— 
Appeal dismissed with costs— Williams v. Montgom- 
ery; Inre opening and widening Hudson avenue.—— 
Order affirmed with costs— People ex rel. Little v. 
Willsea; People ex. rel. Mann v. Mott; Elwanger v. 
Fish; White v. Livingston.— Order granting new 
trial reversed, and judgment of Special Term affirmed 
with costs— Blanchard v. Western Union Telegraph 
Co.—— Judgment of General Term affirmed, with 
costs — Higgins wv. Deleware, etc., Railroad Com- 
pany.— Order affirmed, and judgment absolute for 
plaintiff on stipulation with costs — Cole v. Mann. 

——_—___——. 


COURT OF APPEALS ORDER. 


Ordered, That the clerk make a new calendar for the 
24th day of May next, to which day this court will 
take a recess by adjournment from the 30th instant, 
and that he place on such calendar all causes on the 
present calendar which shall not have been heard or 
otherwise disposed of; also, such pending appeals as 
shall be regularly noticed for argument and in which 
notes of issue and proof of notice of argument shall be 
filed with the clerk on or before the 10th day of May. 

E. O. PERRIN, 
Clerk of Court of Appeals. 
—_—_—_>_____— 


NOTES. 


E have received the General Syllabus of Law 
Studies, prepared and arranged by Professor 

Edmund H. Bennett, LL. D., for the students in the 
law school of the Boston University. There are twelve 
general heads, viz.: 1. Introduction and general Prin- 
ciples. 2. Of Personal or Bodily Rights. 3. Of Rights 
to Property, Personal and Real. 4. Of Rights arising 

from Personal Relations. 5. Of the Lex Mercatina 
or Commercial Law. 6. Of Maritime and Amiralty 

Law. 7. Of the Law of Equity. 8. Of Private 
Wrongs or Civil Injuries, and Modes of Redress. 9. 

Of Public Wrongs or Crimes, and Modes of Prosecu- 

tion. 10. Of Political and Constitutional Law. 11. 

Of International Law; and 12. Of Pleading and Evi- 

dence. Dr. Bennett givesa list of text-books to be 
read under each head, and makes the excellent sug- 
gestion that the student shall always read with a law 
dictionary open before him— Professor Simeon E. 

Baldwin, of the Yale College law school, has prepared 
a pamphlet containing the constitution of the United 
States, with references to judicial decisions. It is de- 
signed principally for the use of the students of the_ 
law school. The notes and references are quite valu- 
able though not extensive. 

Mr. Samuel D. Sewards, LL.D., of New York, has 
issued a pamphlet on the “ Registration of Written 
Instruments Affecting Title to Real Estate, with a 
brief historical review of the subject; also a statement 
of the defects of the present system and suggestions 





as to its improvement.’’ The author refers to the fa- 
cility of committing mistakes, on the part of the clerks, 
in making up indices of deeds, and states that the 
courts have decided that the false index is no defense 
to the party deceived. But the great defect in the 
present system of registration is, that the fast acoumu- 
lation of record books will, at length, render all re- 
search futile, if not impossible. For these and other 
defects, Dr. Sewards suggests that short forms of deeds 
be adopted, such as we referred to last week. His 
next suggestion is, that ‘‘deeds be not literally copied 
into books of record, but that the originals be kept on 
file, and certified copies thereof, with the certificate of 
record, returned to the party, and reference had to 
their principal parts * * * ina book, which would 
be the only book of entry, both for conveyances and 
mortgages, and all other incumbrances, and so arranged 
that every parcel of land have its separate folio, con- 
taining the description of the property and the name of 
the owner, who, on the principle of mercantile book- 
keeping, would be credited with the title he possesses, 
and charged with the mortgages and other incum- 
brances thereon.’’ In order to obviate referring to the 
past record, and thus save a great amount of time in 
making abstracts of title, Dr. Sewards thinks that the 
‘legislature should appoint a commission with power 
to examine upon applications, and certify to the titles 
of the present owners of real estate, and enact a stat- 
ute, in the nature of the statute of limitations, declar- 
ing the new record final, when made upon the certifi- 
cate of such commission, and after proper publication, 
if not objected to within a certain time.’’ Other 
changes are also suggested. 

A suit has been brought by the Goodyear Dental 
Vulcanite Company to recover royalty for the use of 
vulcanized rubber, amounting to upwards of $7,000,000. 
It is a test case, and Dr. George Willis is the nominal 
defendant, although the suit is practically defended 
by all the dentists in the United States, some 15,000 in 
number, under the auspices of the Dental Protective 
Union of Michigan, of which Dr. B. T. Spellman is 
president.—— The Nashville Commercial and Legal 
Reporter thinks the state of society in Tennessee de- 
mands a more frequent resort to actions for breach of 
promise of marriage. It also advocates making it an 
offense punishable by imprisonment, for a man to 
break his promise to marry. It makes the alarming 
assertion that ‘“‘the penitentiary of the State is the 
proper asylum for a majority of these matrimonial: 
bankrupts, and it may not be going too far to say that 
the gallows would be a wholesome resting-place for 
many of them.’’-—— Chief Justice Benjamin F. Graves 
has been re-elected to the Supreme Court of Michigan 
without opposition, being nominated by both parties. 
Senator Christiancy’s successor on the bench is Isaac 
Marston, lately attorney-general of the State. Mr. 
Marston is of Irish birth, and is about thirty-five years 
old. He graduated in the class of 1861, at the law de- 
partment of the University of Michigan. 

In one of the trial terms of the Marine Court of New 
York, a case was tried between two Italian female 
organ-grinders, which, though otherwise of no public 
importance, disclosed the fact that organ-grind- 
ers are not always subjects deserving of pecuniary 
sympathy. In this case it appeared from the testi- 
mony that the parties to the suit had had cash loans 
pass between them amounting to nearly $300 at a time. 
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—— “@. W. 8.,” the London correspondent of the New | maddened by drink from acts of violence and outrage; 


York Tribune, says: “The hero of the hour is Mr. 
Serjeant Ballantine. His successful —for it is practi- 
cally successful — defense of the Guikwar of Baroda 
has more than restored whatever prestige he may have 
lost from his connection with the losing side in the 
Tichborne cause. In India he is looked upon by the 
natives as a man who has overthrown the English 
Government in a conflict where the whole power of 
the Government was brought to bear against a native 
Prince. In England it is of course only his profes- 
sional renown which is enhanced, but the circum- 
stances are so peculiar that they will be long remem- 
bered. He went to India at a moment’s notice, 
tempted by a fee which, large as it is, would scarcely 
have been large enough to secure his services five years 
ago. He was to have $50,000 for a journey of three 
months. It was said at the time that an effort was 
first made to retain Mr. Hawkins. That eminent bar- 
rister declined, because no fee could compensate him 
for the loss of practice which would follow so long an 
absence. Serjeant Ballantine is reported to have lost 
a portion of his from the mere length of time curing 
which he was occupied in the Tichborne business. 
English habits are peculiar. When attorneys and 
Clients find they cannot get the man they prefer in a 
particular cause they must necessarily go to some one 
else. The mischief is they are likely to keep to the 
second man, and the first gradually drops out of the 
custom which has so long been his. This ought to 
have been true, it would seem, in Mr. Hawkins’ case 
as well as in Mr. Ballantine’s. I suppose Mr. Haw- 
kins’ wonderful success brought back his old clients. 
Be that as it may, there is no doubt that his great rival 
has regained all his old fame, and more than aJl. The 
leading journal of England paid him the extraordinary 
compliment of saying that the result of the trial would 
probably have been different but for his cross-exami- 
nation of Col. Phayre—the whole of which it re- 
printed. The American public has been taking a good 
deal of interest lately in the art of cross-examination. 
You would perhaps find Mr. Serjeaut Ballantine's per- 
formance not less masterly than those of Mr. Evarts 
and Mr. Fullerton. I have read my share of all three, 
and I am not clear which ought to be called the most 
subtle, the most persuasive, or the most deadly.’’ 


The Monthly Western Jurist for April, contains arti- 
cles on “Garnishment” and ‘Amendments in Elec- 
tion Cases ;’’ also, several cases reported at length with 
notes. This number completes the first volume of the 
Monthly Western Jurist.——The grand jury at Leeds, 
England, recently made the following presentment to 
Baron Amphlett: “‘The grand jury in concluding their 
duties, and bearing in mind the observations of his 
lordship upon the increase of crimes of violence, beg 
permission respectfully to invite the judges’ attention 
to the fact that in nearly all the cases that have come 
before them where violence has been committed, 
whether in aggravated assaults, or in the brutal béating 
of wives, or in the form of licentious outrages upon 
women, the exciting cause has been strong drink, and 
the criminals are shown to have often issued from the 
public house or beer-house in such a state as to have 
lost reason and self-control. Without offering any 
opinion on the efficacy of the different kinds of pun- 
ishment, the grand jury believe that no degree of 
severity is sufficient to deter the drunkard whose 
blood is inflamed and whose mind is blinded and 





and it is, therefore, in the interests of both the victims 
and the perpetrators of these crimes —in short, of the 
whole public — that attention should be drawn as well 
to the exciting cause as to the severer punishment of 
each offense.”’ 

The expenditure in respect of the new courts of 
justice in London up to the end of the year 1874, 
reached £1,042,905. As much as £933,288 of that sum 
had been spent in the purchase of the site and in inci- 
dental charges, and £85,596 in payments on account of 
contracts for the foundations and erection of the courts 
and offices, and architect’s commission. The civil ser- 
vice estimates show that a further vote of £75,000 is 
now proposed for the erection of the building; the 
revised estimate for this is stated at £826,000. —— The 
Australian Jurist says that a lady in the country, hay- 
ing to make an affidavit, and being too ill to come to 
Melbourne, sent the following letter to her solicitor: 
“Sir—I am so ill Iam not able to attend, but I'll 
swear to all you say as being true. I have kissed this 
book (Bible) twice, which I send by bearer. I am,”’ 
etc. We should be sorry to spoil this simple unvar- 
nished tale by any comments of ours. Its nafve sim- 
plicity speaks for itself. ——It is stated that there isa 
vacancy in the University of Calcutta of a Tagore law 
professorship, the salary attached to which is 10,000 
rupees perannum. The professur will be required to 
deliver in each year a course of lectures on some branch 
of Hindoo, Mahomedan, or Anglo-Indian law. —— It 
is stated that the title of Serjeant Ballantine, the de- 
fender of the Guicowar of Baroda, has occasioned no 
little perplexity to his admirers in India. The native 
newspapers have been making many attempts to ren- 
der the designation ‘‘ Serjeant” intelligible to their 
readers; but a Punjab journal of superior acuteness 
has at length solved the difficulty by suggesting that 
the proper way of writing the name is “Sir Joint 
Ballantine.” 


A new professorship entitled ‘* The Story Professor- 
ship of Law,” has been established at the Cambridge 
Law School. —— Judge Mackey, of South Carolina, has 
just ruled that “‘in the trial of an issue of fact, involving 
the examination of a written or printed instrument, it 
is good ground of challenge to a juror that he cannot 
read.” The ruling will have an important bearing on 
the composition of juries, and consequently on the 
administration of justice in that State. —— A libel suit 
brought by Mr. Willis Phelps against the Springfield 
(Mass.) Republican, to be tried véry soon, excites much 
interest in Massachusetts. $200,000 damages are asked 
because of the comments of the Republican upon the 
connection of Mr. Phelps and members of his family 
with railroad grants which were much talked of in 
western Massachusetts a year and a half ago. The 
question of these grants entered into local politics, in 
which Mr. Phelps and his sons, who were interested as 
railroad contractors, took a prominent part, which the 
Republican denounced unsparingly. The Republican 
meets the charges squarely, saying that it ‘‘ recognizes 
the fact that it is on trial in the most vital of its ambi- 
tions, the most sacred of its duties, the dearest of its 
reputations, and will contest the issues of the trial 
accordingly.” Henry Morris, of Springfield, and Judge 
Thomas, of Boston, are the leading counsel for the 
plaintiff, and N. A. Leonard, of Springfield, and Rich- 
ard H. Dana, Jr., of Boston, for the defendant. 
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CURRENT TOPICS. 


: ta United States Government Printing Office has 

issued a volume on the ‘‘ Laws of Claims against 
Governments, including the modes of adjusting 
them, and the procedure adopted in their investiga- 
tion.” It was originally prepared by Mr. Lawrence, 
a member of the last House of Representatives, and 
submitted as a report from the Committee on War 
Claims in February. The object is to show that the 
custom of examining claims by committees of con- 
gress should be entirely abandoned, and appropriate 
tribunals created for the purpose having judicial 
powers, and aided by the machinery now operated 
by the Commissioners of Claims. The opinions of 
the tribunal on questions of law should be subject 
to review by the Supreme Court. The report con- 
demns the practice which has grown up of officers 
in the department, and even the courts, rejecting 
claims on the ground that no law authorizes the 
payment, and at the same time suggesting that a 
remedy may be sought in congress. It is asserted 
to be no part of the duty of these officers or the 
courts to advise claimants as to means of relief, in 
opposition to the established law, nor to make 
recommendations to congress; and that congress can 
with no more propriety disregard law settled on 
correct principles than courts or officers in the 
departments. Another matter to be observed is, 
that unauthorized suggestions to congress for relief 
often involve claimants in expense and disap- 
pointment. 


The withdrawal of the Judicature Amendment 
Bill, in the British House of Lords, has been followed 
by the introduction of another bill, by the Lord 
Chancellor, the design of which is to suspend, for 
a year, the operation of the two clauses of the act of 
1873, taking away the appellate jurisdiction of the 
House of Lords in the case of English appeals. No 
repeal or alteration of the provisions of the act of 
1873, relating to appellate jurisdiction, is proposed, 
but a simple suspension of the operation of the act 
is asked for with a view, doubtless, to procuring 
a change in the attitude of the House of Lords in 
reference to the whole subject of appellate jurisdic- 
tion, before the next session. The new bill also 
recommends an intermediate court of appeal con- 
sisting of five ex officio members — the Lord Chan- 

Vor. 11.— No. 19. 


cellor, the Lord Chief Justice, the Master of the 
Rolls, the Chief Justice of the Common Pleas, and 
the Chief Baron of the Exchequer. In addition to 
these ev-officio judges of the intermediate court of 
appeal, there are proposed five ordinary judges — 
the two Lord Justices of the Court of Appeal in 
Chancery, two salaried members of the judicial com- 
mittee of the Privy Council, and one other judge to 
be appointed in a manner indicated by the act. 
Three judges are to constitute a quorum in the case 
of ‘‘final” decrees or judgments, and two judges in 
the case of interlocutory decrees or judgments. 
Some of the lords protested against the delay in set- 
tling the question of final appellate jurisdiction; but 
it is not likely that this matter will be decided 
during the present session. 


The Pall Mall Gazette thinks that the ultimate re- 
sult of the postponement of the decision on the 
question of final appellate jurisdiction will be the 
repeal of the suspended sections of the act of 1878, 
and the re-instatement of the House of Lards in the 
position of Supreme Court of Appeal for the whole 
United Kingdom. The Lord Chancellor, in intro- 
ducing the new bill, said that there must be only 
one court of final appeal for the three kingdoms, and 
if he and his followers cannot effect a change in the 
position of the House of Lords before the next ses- 
sion of Parliament the result predicted by the Pall 
Mall Gazette must follow. Outside of the House of 
Lords the prevailing opinion seems to be that a change 
ought to be effected in the final appellate jurisdic- 
tion; and that the highest legislative and ‘highest 
judicial functions should be exercised by separate 
bodies. We presume that this view will prevait in 
time. 


The Supreme Court of the United States has 
adjourned until the first Monday in October next. 
There are several very important cases which were 
argued at the last term of this court, but which are 
held under advisement until the next session. Among 
these is the celebrated case of The United States v. 
Cruikshank, which was argued with consummate 
learning and ability by David Dudley Field and 
Reverdy Johnson, and which involves the constitu- 
tionality of the Enforcement Act. The New York 
Court of Appeals is taking a short vacation, leaving 
the case of Tweed undecided. This court will 
convene again on the 24th of May. 


At a meeting of the International Code Committee 
in New York, recently, arrangements were made for 
the conference of the Association for the Reform 
and Codification of the Law of Nations, to be held 
at The Hague the first week in September next. A 
considerable number of prominent ‘publicists and 
jurists were present and delegates were appointed 
to attend the September conference. Mr. David 
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Dudley Field submitted a series of questions, which 
were adopted by the committee, and which are to 
be addressed to statesmen, jurists and others. These 
questions relate to public international law, and are 
classified under the following heads: 1. Proportion- 
ate Reduction of the Armaments of European 
Nations. 2. Formalities and Delays that should be 
required of Nations before engaging in Offensive 
War. 3. Arbitrations of International Disputes. 
4. Progress made during the last year toward a 
Reform and Codification of the Law of Nations. 
5. Collisions at Sea. The American branch of the 
Association devotes its attention at present more 
particularly to public international law; and the 
European to private international law. The series 
of questions relating to the latter department we 
recently referred to. 


Under the head of “ Notable Perjuries ” the New 
York Times devotes over three columns to celebrated 
trials for perjury. The article is prefaced with a re- 
mark that there is a fear growing up among us that 
the sanctity of an oath is coming to be disregarded, 
and that the amount of downright perjury commit- 
ted in our courts of law is something horrible. The 


opinion that perjury enters as a regular element into 
the proceedings in courts, is one that has been long 


held in England; and several eminent English nov- 
elists have treated of the subject. Notwithstanding 
the admitted fect that a great deal of perjury is 
committed, the Times justly remarks, that it is dif- 
ficult to convict a witness of perjury, and the attempt 
is never made except in glaring cases. The records 
of criminal trials furnish comparatively few perjury 
cases, the very earliest English case being, accord- 
ing to the Times, under the rule of the Puritans five 
years after the execution of Charles I. The Tich- 
borne case gave rise to a successful prosecution for 
perjury; but whether the Tilton-Beecher trial will 
be followed by any thing of this sort, is very doubt- 
ful, no matter which way the verdict may be. 


In Washington Life Ins. Co. v. Shaible, 1 Weekly 
Not. Cas, 369, the Supreme Court of Pennsylvania 
made a decision which seems to be somewhat incon- 
sistent with that of the United States Supreme Court 
in Jeffries v. Life Ins. Co., which we publish in this 
issue. The Pennsylvania Court holds that where a 
policy of life insurance is ‘‘in consideration of the 
statements in the application,” and contains a pro- 
viso that ‘‘if such statements are in any respect 
untrue” the policy is to be void, the statements in 
the application are representations and not war- 
ranties. The court held that if the answers were 
truthfully, honestly and faithfully made, and nothing 
was suppressed, concealed or kept back which it 
was material for the defendants to know, then the 
policy was not avoided by the fact that some of the 
answers were in point of fact incorrect, erroneous or 





untrue. The United States Supreme Court holds 
that where the policy is issued on condition that the 
statements are ‘‘in all respects true” no question 
can arise as to the intention or the materiality. The 
liability depends upon the truth of the statements, 
The discrepancy between the decisions of the United 
States and Pennsylvania Supreme Courts may be 
explained to some extent by the fact that in the 
Pennsylvania case the application stated that any 
willfully untrue or fraudulent answers would render 
the policy void. But the policy stated that if any 
statements in the application be in any respect untrue, 
the policy should be void; and as there was no 
lengthy opinion written in the case we do not know 
how far the condition in the application may have 
controlled. The opinion of the United States 
Supreme Court will naturally and probably be 
accepted as the law of the land, however much the 
State courts may be inclined to dissent from it. 


In the case of The United States v. Pratt, 2 L. T. 
(N. 8.) 238, Judge Brown, of the United States 
District Court for the Eastern District of Michigan, 
gave a construction to § 3893 of the United States 
Revised Statutes relating to the transmission of 
scurrilous communications in the mails. This sec- 
tion prohibits, among other things, the sending of 
any postal card containing ‘‘indecent or scurrilous 
epithets.” The penal clause imposes punishment for 
‘*depositing for mailing or delivery any of the 
hereinbefore mentioned articles or things.” The 
prisoner was charged with mailing a postal card 
addressed to one Mills bearing the words: ‘‘ How 
does you and Mrs. (giving name) get along, that you 
show your private letters to and persuade her to stay 
away from her little ones. Your taste must be low 
after she has been catched locked up in a room with 
aman that had funny curly hair and such funny 
eyes. My advice to you is not to read her any more 
of your private letters; she will expose you.” On 
the back of the card was a picture representing the 
head of a colored man. The points decided in the 
case were, that the matter on the postal card con- 
tained ‘‘indecent or scurrilous epithets” within the 
meaning of the statute; and that the penal clause 
covered the case of postal cards, the words ‘‘ articles 
or things” referring to the whole of the prohibitory 
clause. 


In the case of Sheldon, a voluntary bankrupt, 
Judge Blatchford recently rendered an important 
decision. Sheldon filed his petition in Novem- 
ber, 1873; and subsequently one Seymour proved, 
as a debt against the estate, a judgment recovered in 
the Supreme Court of New York on March 1, 1873. 
That judgment was recovered on a prior judgment 
obtained against Sheldon in July, 1862, on a promis- 
sory note. No other debt was proved. The bank- 
rupt applied fora discharge, and this was opposed 
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on the ground that neither were his assets shown to 
be equal to thirty per cent of the debt of the creditor, 
nor had the creditor’s assent been procured. Judge 
Blatchford held, that as the petition in the case was 
filed before the passage of the act of 1874, section 9 
of that act would not apply; and the case would be 
governed by the provisions of section 5,112 of the 
Revised Statutes, under which the voluntary bankrupt 
would not be required to show any percentage in 
assets or any assent of creditors, because the only 
debt proved was contracted before January 1, 1869. 
The discharge was therefore granted. 


——_.@—____ 
NOTES OF CASES. 

[* Pettilon v. Noble, 7 Chic. Leg. News, 259, the 
Supreme Court of Illinois held that the assignee 
of a chattel mortgage takes it subject to the defenses 
which the mortgagor had against it in the hands 
of the assignor. It appeared that certain notes 
were given by complainant to one Noble for work 
done and materials furnished for complainant’s shop, 
and a chattel mortgage was given to Noble as col- 
lateral security. The notes and mortgage were 
assigned to the Central National Bank of Chicago. 
It further appeared that complainant had a good 
defense against Noble on the notes and the mort- 
gage, the contract not being properly fulfilled on his 
part. The bank took the notes and mortgage with- 
out knowledge of this defense. Complainant filed 
his bill in chancery to restrain the foreclosure of the 
mortgage, and to procure its delivery with the notes, 
to be canceled. The court held that the bank being 
the innocent holder of the notes, the failure of 
consideration could not be availed of as against 
the bank in respect to the notes. But by far 
the most important question was as to the 
chattel mortgage. The court held that the bank 
had no other interest in the mortgage than what it 
derived by virtue of the assignment of the notes. 
That carried with it the mortgage as an incident to 
the principal debt, but only so in equity, and only 
an equitable interest in the mortgage. The mort- 
gage did not carry with it to the bank the same 
exemption as did the notes. The bank stood in no 
better position and had no greater rights as to the 

mortgage than the mortgagee. 


In Smith v. Steele, 32 L. T. (Ne 8.) 195, the Court 
of Queen’s Bench considered the liability of a mas- 
ter for injuries received by a servant under the 


following circumstances: A pilot was engaged by 
defendants under the compulsory clauses of the mer- 
chant shipping act of 1854, for a voyage in a vessel 
of which they were owners. While giving direc- 
tionson board for coming out of dock, before the 
voyage commenced, the pilot was killed by the fall 
of a boat in consequence of the negligence of defend- 
ant’s servants. In an action by the personal repre- 





sentatives of the deceased it was held that there was 
no implied contract that the pilot should take upon 
himself the risk of injury by the ship-owners’ servants, 
and that the action lay against defendants. Wilson 
v. Merry, 19 L. T. (N. 8.) 80; L. R., 1 Se. App. 
326; Morganv. Vale of Heath Railway Oo.,5 B. & 8. 
570; L. R., Q. B. 149; Indemaur v. Dames, L. R., 1 
C. P. 274; L. R.,2 ©. P. 311, were considered. 
Blackburn, J., who delivered the opinion, said: 
‘“We think, * * * that the question in the 
present case is reduced to this, whether there is be- 
tween the owners of a ship, and the pilot whom they 
are compelled to employ, an implied contract that 
the pilot shall take upon himself the risk of injury 
from the negligence of the ship-owners’ servants.” 
‘¢An ordinary servant has * * * the power of 
choosing whether he will enter into the employment 
of a master who does not agree to act personally in 
the management of his business, or as an alternative, 
to be responsible for the negligence of those he em- 
ploys. The pilot has no such choice, he must con- 
duct the ship on the terms fixed by the statutes, 
which regulate pilotage, and we can find nothing in 
those statutes to justify the conclusion that the pilot 
is to take upon himself the risk.” 


In Gilman v. Des Moines Valley Railroad Co., 9 
West. Jur. 205, the Supreme Court of Iowa held 
that an agreement entered into by a sheriff to per- 
form services in his official capacity in making a sale 
of property on execution for a gross sum in lieu of 
the legal fees is void, it being uncertain whether the 
sum agreed to be paid would be more or less than the 
fees allowed bylaw. By section 4167 of the Revised 
Code of Iowa it is provided that “any officer who 
willfully takes higher or other fees than are allowed 
by law, is guilty of a misdemeanor, and may be fined 
therefor a sum not less than ten nor more than fifty 
dollars.” The agreement in this case was so framed 
that it could not be ascertained until after the sale 
whether the sum to be paid the sheriff was greater 
or less than the legal fees. Miller, C. J., who 
delivered the opinion, said: ‘‘It being clear * * 
that, if the sum to be paid the sheriff under the 
agreement should be greater than the legal fees, the 
contract would be null and void. It would also 
seem to follow, as a logical sequence, that if, from 
the contract, it be uncertain whether the sum to 
be paid be greater or less than the legal fees, and 
might be greater, depending upon the amount for 
which the property would sell on execution, the 
agreement would, upon principle, be likewise void.” 
The court was of opinion that the agreement was 
void, as being against public policy as well as 
the statute, and cited Tappan v. Brown, 9 Wend. 
175; Smith v. Welden, 10 Penn. St. 89; Warner v. 
Grace, 138 Minn. 487; Lewis v. Lenox, 2 Gill, 454; 
Grant v. MeLester, 8 Ga. 553; Outen v. Rodes, 8 
Marsh. 433; Grey v. Hook, 4 N. Y. 449. 
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LOBBYING CONTRACTS. 


Se decision of the Supreme Court of the United 

States, that a contract to pay for lobby services 
is invalid, is one that comes home to the business 
and bosoms of quite a numerous and apparently re- 
spectable class of men—including, we hope, how- 
ever, few lawyers. But as the dividing line between 
professional service and the service of the lobbyist 
is not always clear and sharp, we purpose to refer, 
more fully than we have hitherto done, to the 
opinion of the Supreme Court. 

The facts of the case — Burk v. Child— were as 
follows: Nicholas P. Trist had a claim against the 
United States for his services touching the treaty of 
Guadeloupe Hidalgo. After a delay of nearly twenty 
years he concluded to submit it to congress and ask 
its payment. He made an agreement with Linus 
Child that Child should take charge of the claim and 
prosecute it as his agent and attorney. As a com- 
pensation for the services of Child, it was agreed 
that he should receive twenty-five per cent of what- 
ever sum congress might allow in payment of the 
claim. If nothing was allowed, he was to receive 
nothing. His compensation depended wholly upon 
the contingency of success. Child prepared a peti- 
tion and presented the claim to congress. Before 
final action was taken upon it, by that body, Child 
died. Theappellee, his son and personal representa- 
tive, who was his partner when the agreement be- 
tween him and Trist was entered into, and down to 
the time of his death, continued the prosecution of 
the claim. By an act of the 20th of April, 1870, 
congress appropriated the sum of $14,559.90 to pay 
it. The appellee thereupon applied to Trist for pay- 
ment of the twenty-five per cent stipulated for in 
the agreement between Trist and his father. Trist 
refused to pay upon the alleged grounds that both 
the father and son had grossly neglected the proper 
prosecution of the claim, and that he had been com- 
pelled.to avail himself largely of the aid of others, 
and that hence he ought not to pay the appellee so 
large a compensation. Upon the application of the 
appellee the payment of the money to Trist was sus- 
. pended by the government, and it is still in the 
treasury. The appellee thereupon filed this bill. 
The court decreed to him the amount of his claim, 
and enjoined Trist from receiving from the treasury 
‘“any of the money appropriated to him” by con- 
gress, until he should have paid the demand of the 
appellee. The younger Child was obviously an ex- 
pert in his line, as appears from this extract from a 
letter of his to Trist, which the court thought char- 
acterized the transaction: ‘‘Please write to your 
friends to write to any member of congress, every 
vote tells, and a simple request may secure a vote, 
he not caring any thing about it. Set every man 
you know at work —even if he knows a page, for a 
page often gets a vote.” 











This agreement, the court said, ‘‘ was for the sale 
of the influence and exertions of the lobby agent to 
bring about the passage of a law for the payment of 
a private claim without reference to its merits, by 
means which, if not cerrupt, were illegitimate and 
considered in connection with the pecuniary interest 
of the agent at stake, contrary to the plainest prin- 
ciples of public policy. No one has a right, in such 
circumstances, to put himself in a position of tempta- 
tion to do what is regarded as so pernicious in its 
character. The law forbids the inchoate step and 
puts the seal of its reprobation upon the under- 
taking.” 

Both the elder and the younger Child were spoken 
of as lawyers of ability and high character, and for 
mere professional services would have been entitled 
to compensation. In the category of professional 
services the court included drafting the petition to 
set forth the claim, attending to the taking of testi- 
mony, collecting facts, preparing arguments and 
submitting them orally or in writing to a committee 
or other proper authority, and other services of a 
like character. In other words, all those things 
intended to reach only the reason of those sought to 
be influenced would be included under the head of 
professional services — resting on the same principle 
of ethics as professional services rendered in a 
court of justice, and no more _ exceptionable. 
This was the distinction made by the court, 
and one which serves to show very clearly the 
line of demarkation between the lawyer and 
the lobbyist. In this case, however, the court held 
that the appellee could not recover, even for profes- 
sional services, because they were so blended and 
confused with those which were forbidden as to 
be one and indivisible. This decision was not put 
upon the ground that the contract was against moral- 
ity, for the court expressly said: ‘‘ There is no rea- 
son to believe that they (the services) involve any 
thing corrupt or different from what is usually prac- 
ticed by all paid lobbyists in the prosecution of their 
business.” But it was put upon the ground that all 
such contracts are against the maxims of sound policy. 

desneniatdippeihoyeint 
ENGLISH BAR EXAMINATIONS. 
have already had occasion to call the attention 
of our readers to what the Inns of Court in 
London are doing to promote a higher and more 
thorough education among those who are candidates 
for admission to the English bar, and we are induced 
to add a few words upon the subject in consequence 
of having received from a friend there copies of the 
papers made use of in the ‘‘ Hilary Examination” 
of 1875, which came off during the first week of 
January last. The programme of the examination 
was issued in November last, and serves to show the 
spirit and interest with which the subject has been 
taken up and is being prosecuted by the ‘‘Council 
of Legal Education.” One striking feature in the 


We 
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affair is the growing interest which is thereby indi- 
cated in the study of general jurisprudence and 
Roman civil law. The profession there seem, at 
length, to be aware of the intimate relations there 
are between the civil and the common law, and that 
to understand and appreciate the latter, as a broad 
and liberal science, requires no inconsiderable 
knowledge of the former. The change which has 
come over the English bar in this respect within the 
last hundred years has been most marked, and it 
might suggest, one would suppose, to some of our 
American law schools the introduction of the study 
of the Roman law into the regular curriculum of 
their instruction. The books recommended by the 
Council are Gaius and Sandars’s edition of the Insti- 
tutes, which are accessible to every one now, and the 
time is coming, we are confident, when a lawyer, on 
his admission to the bar, cannot afford to be entirely 
ignorant of the civil law. 

So with international law as well as general 
jurisprudence. In an educational point of view, 
they may be regarded as well nigh, if not quite, 
indispensable. The student needs to know some- 
thing of them to relieve his mind from the stiffness 
and rigidity of mere technical learning. The Eng- 
lish bar are setting a commendable example in this 
respect, and, as they are willing to borrow the works 
of our own Woolsey and Story as text-books upon 
subjects of international law, there seems to be little 
cause for waiting till the time shall be more oppor- 
tune before requiring of the American law student 
some knowledge, at least, of what is made a depart- 
ment of instruction and examination in the Inns 
of the English courts. 

But to recur to what the Council of Legal Edu- 
cation of those Inns are doing to promote the 
branches of education, of which we have spoken, 
they say: ‘‘As an encouragement to students to 
study jurisprudence and Roman civil law, twelve 
studentships of one hundred guineas each shall be 
established and divided equally into two classes, the 
first class of studentship to continue for two years, 
and to be open for competition to any student as 
to whom not more than four terms shall have 
elapsed since he kept his first term; and the second 
class to continue for one year only, and to be open 
for competition to any student not then already 
entitled to a studentship, as to whom not less than 
four nor more than eight terms shall have elapsed 
since he kept his first term.” The examination in 
January included that for a studentship and honors, 
and for a certificate of fitness to be called to the bar, 
and in the Roman civil law. 

The proposed examination took place, and the 
papers are before us, fourteen in number. Of these 
four are for ‘‘Studentships,” three relating to the 
Roman law, and one to Jurisprudence and Interna- 
tional Law. Five of them were ‘‘ Pass papers,” 
including ‘‘Common Law,” “Equity,” ‘‘Real and 





Personal Property,” ‘‘ Constitutional Law and Legal 
History,” and ‘‘Roman Civil Law.” Five were 
‘*Honors” papers, upon the same subjects as the 
‘* Pass” papers, except substituting ‘‘ Jurispru- 
dence, Civil and International Law” for that on 
‘*Roman Civil Law ”—the difference in the papers 
consisting chiefly in the questions being of a some- 
what higher order in the ‘‘Honors” papers, and 
the student being required as to them to give his 
reasons for his opinions and conclusions, or, in the 
words of the rules prescribing those examinations, 
‘¢from candidates for honors, the examiners will 
require a more advanced knowledge of the applica- 
tion of those principles, and a knowledge of leading 
decisions.” The distinction between ‘‘ Pass” and 
‘‘ Honors” papers, in this respect, is obvious at a 
glance. And though a student might be able to 
answer the several ‘‘ Pass” papers without being 
profoundly learned in the law, it is such a point 
gained in favor of an improved education for the 
bar, that the fact of requiring even such an exam- 
ination is a cause for congratulation. Would it not 
be well for the American Bar if some such awaken- 
ing could be excited as to the qualifications of can- 
didates for its honors, both as to time and amount 
of study, as has been shown by the English barristers 
of late? They left it to be settled by the number of 
dinners one had eaten at the bar table, and the 
number of times his name had been enrolled on the 
books of the inn he had chosen, till they found out 
that the brain had quite as much to do in becoming 
a lawyer as the stomach, and are acting up to so 
profound a philosophic discovery. 
——__>_—— 
BANKRUPTCY LAW. 


STATUTE OF LIMITATIONS IN CASE OF FRAUD. 


N Bailey v. Weir et al., the United States Supreme 
Court held that the clause of bankrupt laws limiting 
the commencement of actions by and against the assig- 
nee to two years after the right of action accrues is to 
be construed so that where the action is intended to 
obtain redress against a fraud concealed by the party, 
or which from its nature is secret, the bar does not 
commence to run until the fraud is discovered. Mil- 
ler, J., delivered the opinion, which is as follows: 

“This was a bill in chancery, brought by the as- 
signee of Benjamin Glover, a bankrupt, to set aside as 
fraudulent and void conveyances of real estate by the 
bankrupt to defendants. Their demurrer to com- 
plainant’s bill was sustained because the suit was not 
brought within two years from the appointment of 
theassignee. Thisappeal is taken from the decree of 
the court dismissing the bill, and the sole question here 
is whether on the case made by the bill this decision of 
the Circuit Court was right. 

“The bill makes a very clear case of fraudulent con- 
spiracy to defraud the only creditor of the bankrupt 
named in his petition. The mode of perpetrating this 
fraud was by conveying all his property, of which the 
bankrupt possessed alarge amount beyond what was 
necessary to pay his debts, to Hugh Weir, his father- 
in-law, Nathaniel Glover, his son, and Elenora Glover, 
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his wife. These conveyances were made without con- 
sideration, and with intent to take the benefit of 
the bankrupt law, which he did very soon after 
these transactions, and procured his discharge. At 
the time he was indebted to John A. Winston & 
Co., in the sum of ten or twelve thousand dollars, for 
which judgment had been obtained against him, and 
his only purpose was to evade the payment of this 
debt. The bill further alleges that said Benjamin 
Glover, the bankrupt, and said Elenora Glover, and 
Nathaniel T. Glover, and Hugh Weir kept secret their 
said fraudulent acts and endeavored to conceal them 
from the knowledge of the assignee and of the said 
John A. Winston & Co., whereby they were prevented 
from obtaining any sufficient knowledge or informa- 
tion thereof until within the last two years, and even 
up tothe present time they have not been able to ob- 
tain full and particular information as to the fraudu- 
lent disposition made by the said Benjamin of a large 
part of his property. The bill was filed January 20, 
1873, the complainant was appointed assignee Decem- 
ber 1, 1869, and the bankrupt received his discharge 
April 11, 1870. That W. Jones, surviving partner of 
John A. Winston & Co., in December, 1871, filed a 
petition in the District Court against the bankrupt in 
order to have his discharge set aside for this fraud, but 
before process could be served on Glover he died. 
These are material allegations of the bill, and if true, 
the whole scheme was a gross fraud, concealed by the 


defendants from the knowledge of the assignee and 


from Winston & Co., against whom the fraud was per- 
petrated. It also shows that this suit was brought 
three years and a few weeks after the complainant be- 
came vested with the rights of an assignee in bank- 
ruptcy in the case. 

The second section of the bankrupt act reads as fol- 
lows: 

“The Circuit Court shall have concurrent jurisdic- 
tion of all suits at law or in equity, brought by the 
assignee, against any persons claiming an adverse in- 
terest; or by such persons against the assignee touch- 
ing the property of the bankrupt transferable to or 
vested in the assignee; but no suit at law or in equity 
shall in any case be maintainable by or against such 
assignee, or by or against any person claiming an ad- 
verse interest, touching the property orrights of prop- 
erty aforesaid, in any court whatsoever, unless the 
same shall be brought within two years from the time 
of the cause of action accrued for or against such as- 


“Counsel for appellant argues that this provision of 
the statute has no application to the present case be- 
cause it is not shown that defendants have set up or 
asserted any claim to the property now sought to be 
recovered adverse to that of the assignee. It is rather 
difficult to see exactly what is meant by this proposi- 


tion. The suit is brought to be relieved from some 
supposed claim of right or interest in the property on 
the part of the defendants. If no such claim exists, it 
does not stand in the way of complainant, and he does 
not need the aid of a court of equity to set it aside. 
If it is intended to argue that until some one asserts in 
words that he claims a right to property transferred to 
the assignee by virtue of the act, which is adverse to 
the bankrupt, the statute does not begin to run 
though such person is in possession of the property, 
acting as owner, and admitting no other title to it, we 
think the construction of the proviso entirely too nar- 
row. 





This isa statute of limitation. It is precisely like 
other statutes of limitation and applies to all judicial 
contests between the assignee and other persons touch- 
ing the property or rights of property of the bankrupt 
transferable to or vested in the assignee, where the in- 
terests are adverse and have so existed for more than 
two years from the time when the cause of action ac- 
crued for or against the assignee. Such is almost the 
language in which the provision is expressed in section 
5,057 of the Revised Statutes. 

“Tt is obviously one of the purposes of the bankrupt 
law, that there should be a speedy disposition of the 
bankrupt’s assets. Thisis only second in importance 
to securing equality of distribution. The act is filled 
with provisions for quick and summary disposal of 
questions arising in the progress of the case, without 
regard to usual modes of trial attended by some neces- 
sary delay. Appeals in some instances must be taken 
within ten days; and provisions are made to facili- 
tate sales of property, compromises of doubtful claims, 
and generally for the early discharge of the bankrupt 
and the speedy settlement of his estate. It is a wise 
policy, and if those who administer the law could be 
induced to act upon its spirit, would do much to make 
the statute more acceptable than itis. But instead of 
this the inferior courts are filled with suits by or 
against assignees, each of whom as soon as appointed 
retains an attorney, if property enough comes to his 
hands to pay one, and then instead of speedy sales, 
reasonable compromises, and efforts to adjust differ- 
ences, the estate is wasted in profitless litigation, and 
the fees of the officers who execute the law. 

“To prevent this as much as possible, Congress has 
said to the assignee, you shall commence no suit two 
years after the cause of action has accrued to you, nor 
shall you be harassed by suits when the cause of action 
has accrued more than two years against you. Within 
that time the estate ought to be nearly settled up and 
your functions discharged, and we close the door to all 
litigation not commenced before it has elapsed. 

“But appellant relies in this court upon another 
proposition which has been very often applied by the 
courts under proper circumstances, in mitigation of 
the strict letter of general statutes of limitation, 
namely, that when the object of the suit is to obtain 
relief against fraud, the bar of the statute does not 
commence to run until the fraud is discovered or be- 
comes known to the party injured by it. 

“This proposition has been incorporated in different 
forms in the statutes of many of the States, and pre- 
sented to the courts under several aspects where there 
were no such statutes. And while there is unanimity 
in regard to some of these aspects there is not in re- 
gard to others. 

“In suits in equity where relief is sought on the 
ground of fraud, the authorities are without conflict in 
support of the doctrine that where the ignorance of the 
fraud has been produced by affirmative acts of the 
guilty party in concealing the facts from the other, the 
statute will not bar relief provided suit is brought 
within proper time after the discovery of the fraud. 

“We also think that in suits in equity the decided 
weight of authority is in favor of the proposition, that 
where the party injured by the fraud remains in ignor- 
ance of it without any fault or want of diligence or 
care on his part, the bar of the statute does not begin 
to run until the fraud is discovered, though there be 
no special circumstances or efforts on the part of the 
party committing the fraud to conceal it from the 
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knowledge of the other party. Booth v. Lord Warren- 
ton, 4 Brown’s Part. Cas. 163; South Sea Company v. 
Wymondsell, 3 P. Wms. 43; Hovendon v. Lord Annesley, 
5 Schoales & Lefroy, 634; Stearns v. Page, 7 How. 819; 
Morse v. Greene, 19 id. 66; Sherwood v. Sutton, 5 Mass. 
143; Snodgrass v. Bank of Decatur, 25 Ala. 161. 

“On the question, as it arises in actions at law, there 
is in this country a very decided conflict of authority. 
Many of the courts holding that the rule is sustained 
in courts of equity only on the ground that these courts 
are not bound by the mere force of the statute as 
courts of common law are, but only as they have 
adopted its principle as expressing their own rule of 
applying the doctrine of laches in analogous cases. 
They, therefore, make concealed fraud an exception 
on purely equitable principles. Trowp v. Smith, 20 
Johns. 33; Callis v. Waddy, 2 Munf. 511; Miles v. Barry, 
1 Hill’s 8. OC. 296; York v. Bright, 4 Humph. 312. 

* On the other hand, the English courts and the courts 
of Connecticut, Massachusetts, Pennsylvania, and 
others of great respectability, hold that the doctrine is 
equally applicable to cases at law. Bree v. Holbreck, 
Doug. 680; Clarke v. Hougham, 3 Dow. & Ryl. 320; 
Granger v. George, 5 B. & C. 149; Turnpike Co. v. Field, 
3 Mass. 201; Wells v. Fish, 3 Pick. 75; Jones v. Caraway, 
4 Yeates, 109; Rush v. Barr, 1 Watts, 110; id. 491; 
Mitchell v. Thompson, 1 McL. C. C. 9; Carr v. Hilton, 
1 Curt. C. C. 230. 

“ As the case before us is a suit in equity, and as the 
bill contains a distinct allegation that the defendants 
kept secret and concealed from the parties interested 
the fraud which is sought to be redressed, we might 
rest this case on what we have said is the undisputed 
doctrine of the courts of equity, but for the peculiar 
language of the statute we are considering. We can- 
not say, in regard to this act of limitations, that courts 
of equity are not bound by its terms, for its very words 
are, that ‘no suit at law or in equity shall in any case 
be maintained, * * * unless brought within two 
years,’ eto. It is quite clear that this statute must be 
held to apply equally by its own force to courts of 
equity and to courts of law, and if there be an excep- 
tion to the universality of its language, it must be one 
which applies under the same state of facts to suits at 
law as well as to suits in equity. 

‘*But we are of opinion, as already stated, that the 
weight of judicial authority, both in this country and 
in England, is in favor of the application of the rule to 
suits at law as well as in equity. And we are also of 
opinion that this is founded in a sound and philo- 
sophical view of the principles of the statutes of lim- 
itation. They were enacted to prevent frauds; to 
prevent parties from asserting rights after the lapse of 
time had destroyed or impaired the evidence which 
would show that such rights never existed, or had been 
satisfied, transferred or extinguished, if they ever did 
exist. ‘To hold that by concealing a fraud, or by com- 
mitting a fraud in a manner that it concealed itself 
until such time as the party committing the fraud 
could plead the statute of limitations to protect it, is 
to make the law which was designed to prevent fraud 
the means by which it is made successful and secure. 
And we see no reason why this principle should not be 
as applicable to suits tried on the common-law side of 
the court’s calendar as to those on the equity side. 

““While we might follow the construction of the 
State courts in this matter, where those statutes gov- 
erned the case, in construing this statute of limitation 
passed by the United States as part of the law of bank- 








ruptey, we hold, that when there has been no negli- 
gence or laches on the part of a plaintiff in coming to 
the knowledge of the fraud which is the foundation 
of the suit, and when the fraud has been concealed, or 
is of such character as to conceal itself, the statute 
does not begin to run until the fraud is discovered by, 
or becomes known to, the party suing, or those in 
privity with him. 

**The result of this proposition is, that the decree of 
the Circuit Court sustaining the demurrer and dismiss- 
ing the bill must be reversed, with directions for fur- 
ther proceedings, in conformity to this opinion.” 

—»— 
UNITED STATES SUPREME COURT ABSTRACT. 

HE following are the principal decisions handed 

down in the United States Supreme Court on 


Monday, May 3, 1875: 
APPEAL. 


Writ to inferior court.— No. 633. Gregory v. McVeigh. 


. In error to the Corporation Court of Alexandria, Va. 


Mr. Chief Justice Waite delivered the opinion, holding 
that because an application was made to a judge of the 
Court of Appeals for leave to appeal, which was refused, 
the writ could issue from this court to the inferior 
court. Motion to dismiss overruled. 

AWARD. 

Prize-money : salvage. —No. 234. The United States v. 
Farragut et al. Appeal from the Court of Claims. 
This was an appeal from the Supreme Court of the 
District of Columbia, awarding to Admiral Farragut 
and the officers and crew of his fleet prize-money to 
the value of all the vessels and coal captured by them 
in taking New Orleans. Mr. Justice Miller delivered 
the opinion, holding that the case having been submit- 
ted to arbitrators, whose award was to be made the 
judgment of the court, and no reason found for setting 
the award aside, that the award concluded this court 
as to every thing but what was a mistake of law on the 
face of that award, and that the only question of law 
so apparent was in awarding salvage to the amount of 
$46,600 for vessels, which the award condemned as 
prize and gave claimants their value. As to the sal- 
vage the decree was reversed, and affirmed in all other 


particulars. 
BANKRUPTCY. 


1. Appeal. — No. 232. Wood v. Bailey, assignee. 
Appeal from the Circuit Court of the United States 
for the Southern District of Alabama. Mr. Justice 
Miller delivered the opinion, holding that an appeal 
from a suit in chancery brought by an assignee in 
bankruptcy in the District Court cannot be sustained, 
unless notice is given to the opposite party as well as 
the clerk of the District Court; and this appeal was 
properly dismissed by the Circuit Court for want of 
such notice. Affirmed. 

2. Payment of drafts: thirty-fifth section of bankrupt 
act.— No. 227. Fox & Co. v. Gardiner, assignee. Ap- 
peal from the Circuit Court of the United States for 
the Western District of Wisconsin. Mr. Justice Hunt 
delivered the opinion, holding that, under the special 
circumstances of this case, the payment of the accept- 
ance and payment by Fox & Co. of orders of drafts 
drawn by the bankrupt on them as a special fund was 
a violation of the 35th section of the bankrupt law, it 
being within four months of the adjudication of bank- 
ruptcy. Affirmed. 

CAPTURED GOODS. 

Captured and abandoned property act: ownership.— 

No. 142. The United States v. Woodruff et al. ; No. 142, 
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Elgee Gausens v. The United States; No. 166. Wood- 
ruff & Co. v. The United States; No. 223. Nutt, exec- 
utria, v. The United States. Appeals from the Court 
of Claims. Mr. Justice Strong delivered the opinion, 
holding, first, that the ownership of property taken 
under the captured and abandoned property act is es- 
sential to a recovery in the Court of Claims; second, 
that the contract between Lobdell and Elgee did not 
transfer the title to Lobdell; third, nor did the con- 
tract with Holmes for the benefit of Nutt carry the 
ownership. Therefore, as Elgee was the owner of the 
cotton seized in this case, when seized his representa- 
tives are entitled to the proceeds. Reversed. 
COURT. 

Provost Court of New Orleans: legality of: appeal.— 
No, 202. The Mechanics & Traders’ Bank v. The Union 
Bank of Louisiana. Appeal from the Supreme Court 
of Louisiana. The payment by the Union Bank to the 
Mechanics and Traders’ Bank of a judgment rendered 
by the Provost Court of New Orleans, established by 
Gen. Butler, was held to be binding and final by the 
Supreme Court of Louisiana. Mr. Justice Strong de- 
livered the opinion, holding that the Provost Court 
was a legal court as established by the order of the 
commanding general. If the Supreme Court upheld a 
judgment in that court which exceeded its powers, 
that decision being in favor of the right asserted under 
that judgment, raises no federal question cognizable 
on a writ of error from this court. Affirmed. 


NATIONAL BANK. 

Attachment: receiver.— No. 805. The First National 
Bank of Selma vy. Colby. Appeal from the Supreme Court 
of Alabama. Mr. Justice Field delivered the opinion, 
holding that an attachment against a national bank, 
levied before the appointment of a receiver of an in- 
solvent, should be dissolved in a State court where the 
receiver proves his appointment and moves for its dis- 
solution before judgment if that is rendered in the 
case. Reversed. 

RAILROAD. 

1. Constitutionality of State statute.—No. 27. The 
Baltimore and Ohio Ruilroad Company v. The State of 
Maryland. Error to the Maryland Court of Appeals. 
Mr. Justice Bradley delivered the opinion, holding 
that the statute of Maryland requiring the Baltimore 
and Ohio Railroad Company to pay into the treasury 
of that State one-fifth the amount received for trans- 
portation of passengers on the Washington branch is 
not in conflict with the constitution of the United 
States. Affirmed, Mr. Justice Miller dissenting. 

2. Mortgage.—No. 228. Dillon v. Barnard et al. 
Appeal from the Circuit Court of the United States 
forthe District of Massachusetts. Mr. Justice Field 
delivered the opinion, holding that the mortgage of the 
Hartford and Albans Railroad Company did not con- 
fer any liens on the funds received for bonds secured 
by that mortgage, in favor of contractors to build the 
road, though the contract was assented to by the trustee 
of the mortgagor. Affirmed. 

VESSEL. 
1. Attempt to save burning vessel.— No. 229. The New 


York Harbor Protection Company v. The Schooner ~ 


Clara. No. 280. The Steam-tug Clarita v. Cox et al. 
Appeals from the Circuit Court of the United States 
for the Southern District of New York. Mr. Justice 
Clifford delivered the opinion, holding that the tug, 
which was used by the Harbor Protection Association 
for the purpose of assisting in extinguishing fires in 
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the harbor of New York, was in fault in attempting 
to take a burning vessel from her place at the wharf 
by attaching a hawser of Manila hemp to the burning 
vessel, which, after she was removed from the pier, 
burnt, let her drop against another vessel, and set fire 
to her. The tug should have used an iron chain, or 
one made of some incombustible material. The tug is 
liable for the burning of this vessel. Second, she can 
recover nothing for salvage in partly saving the vessel 
to which she thus set fire. Affirmed. 

2. Libel: suit on decree.— No. 231. The Steamer Rio 
Grande v. Otis et al. Appeal from the Circuit Court 
of the United States for the District of Louisiana. 
The Rio Grande was libeled in the District Court of 
Alabama, where the libel was dismissed, but on appeal 
the Circuit Court gave a decree for libelant. After 
the appeal, with security given, the District Court or- 
dered the vessel to be delivered to claimants, who took 
her to Louisiana and sold her. Mr. Justice Hunt de- 
livered the opinion, holding that she was liable in the 
District Court of Louisiana in a suit on the decree of 
the Circuit Court for Alabama notwithstanding the 
sale. Affirmed. 

8. Lien for repairs, etc.— No. 338. Rood v. Heartt et 
al. Appeal from the Circuit Court of the United 
States for the District of Louisiana. Mr. Justice 
Bradley delivered the opinion, holding that there is no 
lien on a vessel by the maritime law, as administered 
in courts of the United States, for repairs and supplies 
furnished to the vessel in her home port: also, that 
where a State statute gives a specific lien for a mari- 
time contract, it may be enforced in the District 
Courts of the United States. Affirmed, Justices Field 
and Clifford dissenting. 

—\_—_____——_ 
INSURANCE LAW. 


IMMATERIAL WARRANTIES. 

HE United States Supreme Court in Jeffries, adm’r, 

v. The Economical Mut. Life Ins. Co., held, that 
where a policy was issued on the express condition that 
the statements in the application were true, and it 
appeared that the insured had answered falsely the 
questions as to whether he was married and whether 
he had made any application to any other company, the 
policy was void, although the statements might be im- 
material. The opinion of the court was delivered by 
Hunt, J., and is as follows: 

“The plaintiff, as administrator of Allan A. Ken- 
nedy, brought his action against the Economical In- 
surance Company, alleging that on the 19th day of 
October, 1870, it issued a policy of insurance upon the 
life of Kennedy, in the sum of $5,000, which policy 
was set forth at length; that Kennedy died in August, 
1871, and that notice had been given to the company of 
his death, payment of the amount of insurance de- 
manded and refused. 

“The policy contained the clauses following, viz. : 

“This policy is issued by the company, and accepted 
by the insured and holder thereof, on the following ex- 
press conditions and agreements, which are part of 
this contract of insurance. 

“First. That the statements and declarations made 
in the application for this policy and on the faith of 
which it is issued are in all respects true and without 
the suppression of any fact relating to the health or 
circumstances of the insured, affecting the interests of 
said company. 

‘Sixth. That in case of the violation of the forego- 
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ing conditions, or any of them, or of the insured dy- 
ing in, or in consequence of, a duel, or in violation of 
the laws of the United States, or of any nation, State, 
or province, or by reason of intoxication, this policy 
shall become null and void. 

‘The answer of the defendant, amoung others, con- 
tained the following allegations: 

“That the policy was by this defendant issued, and 
by the said Kennedy accepted, on the following ex- 
press conditions and agreements contained in said 
policy and made part of said contract of insurance, to 
wit: that the statements and declaration made in the 
application for said policy, and on the faith of which 
it was issued, were in all respects true, and without the 
suppression of any fact relating to the health or cir- 
cumstances of the assured affecting the interests of the 
defendants, and upon the further condition, to wit: 
that in case of the violation of the aforesaid condition 
among others, or of the insured dying in, or in conse- 
quence of a duel, or in violation of the laws of the United 
States, or of any nation, State, or province, or by reason 
of intoxication, said policy should become null and 
void. That said Allan A. Kennedy did violate the 
first condition in this, that the statements and declara- 
tions made by the said Kennedy in his application for 
said policy of insurance were not in all respects true, 
but were false in the following respects, to wit: De- 
fendant says, that in and by said application for said 
policy of insurance, and on the faith of which said 
policy was issued, the said Kennedy, in answer to the 
question therein asked of him as to whether he was 
married or single, stated that he was single, meaning 
thereby that he was a single and unmarried man, 
whereas in truth and fact, said Kennedy was then and 
there a married man, having a wife then living, as he, 
the said Kennedy, then and there well knew. 

* Defendant further says, that in and by said appli- 
cation for said policy of insurance, and on the faith of 
which said policy of insurance was issued, the said 
Kennedy, in reply to the question therein asked of 
him, ‘Has any application been made to any other 
company; if so, when?’ answered, ‘No;’ meaning 
thereby that he, the said Kennedy, had not, prior 
thereto, applied for insurance on his life to any other 
life insurance company ; whereas, in truth and in fact, 
said Kennedy had, prior thereto, to wit, on or about 
the month of April, 1870, applied for insurance upon 
his life, to the Mutual Life Insurance Company of 
New York, and had been insured therein in the sum 
of $10,000, as the said Kennedy at the time of making 
said answer then and there well knew. 

* To this plea a demurrer was interposed which was 
sustained by the court below. From the judgment 
entered upon this demurrer, the present writ of error 
is brought. The contention in opposition to the judg- 
ment is this: that the plea does not aver that the false 
statements made by the assured were material to the 
risk assumed. Is that averment necessary to make 
the plea a good one? It is contended also, that the 
false answers in the present case were not to the in- 
jury of the company, that they presented the appli- 
cant’s case in a less favorable light to himself than if 
he had answered truly. Thus, to the inquiry, are you 
married or single, when he falsely answered that he 
was single, he made himself a less eligible candidate 
for insurance than if he had truly stated that he was 
a married man; that although he deceived the com- 
pany, and caused it to enter into a contract that it did 
not intend to make, it was deceived to its advantage, 





and made a more favorable bargain than was supposed. 
This is bad morality and bad law. No one may do 
evil that good may come. No man is justified in the 
utterance of a falsehood. It is an equal offense in 
morals whether committed for his own benefit or that 
of another. The fallacy of this position as a legal 
proposition will appear in what we shall presently say 
of the contract made between the parties. 

‘We are to observe, first, the averments of the plea: 
That Kennedy, in and by his application for the policy 
of insurance, in answer to a question asked of him by 
the company, whether he was ‘married or single?’ 
made the false statement that he was ‘ single,’ know- 
ing it to be untrue; that in reply to a further question 
therein asked of him by the company, whether ‘ any 
application had been made to any other company? If 
80, when?’ answered ‘no,’ ‘whereas, in fact, at the 
time of making such false statement, he well knew that 
he had previously made application for such insurance, 
and been insured in the swum of ten thousand dollars by 
another company.’ 

**Secondly, we are to observe the averment: That 
the statements and declarations made in the applica- 
tion for said policy, and on the faith of which it is 
issued, are in all respects true, and without the suppres- 
sion of any fact relating to the health or circumstances 
of the insured affecting the interests of the company. 
We are to observe, also, this other clause of the 
policy, in which it is declared that this policy is made 
by the company and accepted by the insured upon the 
express condition and agreement that such statements 
and declarations are in all respects true. This applies 
to all and to each one of such statements. In other 
words, if the statements are not true it is agreed that 
no policy is made by the company and no policy is ac- 
cepted by the insured. 

“The proposition at the foundation of this point is 
this: That the statements and declarations made in 
the policy shall be true. This stipulation is not ex- 
pressed to be made as to important or material state- 
ments only, or to those supposed to be material, but 
as to all statements. The statements need not come 
up to the degree of warranties. They need not be 
representations even, if this term conveys an idea of 
an affirmation having any technical character. State- 
ments and declarations is the expression — what the 
applicant states and what the applicant declares. 
Nothing can be more simple. If he makes any 
statement in the application it must betrue. If he 
makes any declaration in the application it must be 
true. A faithful performance of this agreement is 
made an express condition to the existence of a lia- 
bility on the part of the company. There is no place 
for the argument either that the false statement was 
not material to the risk or that it was a positive ad- 
vantage to the company to be deceived by it. It is the 
distinct agreement of the parties that the company 
shall not be deceived to its injury or to its benefit. The 
right of an individual or a corporation to make an un- 
wise bargain is as complete as that to make a wise bar- 
gain. The right to make contracts carries with it the 
right to determine what is prudent and wise, what is 
unwise and imprudent, and upon that point the judg- 
ment of the individual is subject to that of no other 
tribunal. 

“The case in hand affords a good illustration of this 
principle. The company deems it wise and prudent 
that the applicant should inform them truly whether 
he has made any other application to have his life in- 
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sured. So material does it deem this information that 
it stipulates that its liability shall depend upon the 
truth of the answer. The same is true of its inquiry 
whether the party is married or single. The company 
fixes this estimate of its importance. The applicant 
agrees that it is thus important by accepting this test. 
It would be a violation of the legal rights of the com- 
pany to take from it its acknowledgea power thus to 
make its opinion the standard of what is material, and 
to leave that point to the determination of a jury. 
The jury may say, as the counsel here argues, that it is 
immaterial whether the applicant answers truly if he 
answers one way, viz.: that he is single, or that he has 
not made an application for insurance. Whether a 
question is material depends upon the question itself. 
The information received may be immaterial. But if 
under any circumstances it can produce a reply which 
will influence the action of the company, the question 
cannot be deemed immaterial. Insurance companies 
sometimes insist that individuals largely insured upon 
their lives, who are embarrassed in their affairs, resort 
to self-destruction, being willing to end a wretched 
existence if they can thereby bestow comfort upon 
their families. The juror would be likely to repudiate 
such a theory on the ground that nothing can com- 
pensate a man for the loss of his life. The juror may 
be right and the company may be wrong. But the 
company has expressly provided that their judg- 
ment, and not the judgment of the juror, shall gov- 
ern. Their right thus to contract, and the duty of 
the court to give effect to such contracts, cannot be 
denied. 

“Of the authorities in support of these views only 
afew will be mentioned. In Anderson v. Fitzgerald, 
4 Ho. Lords Cases, 474, Fitzgerald applied to an insur- 
ance office to effect a policy on his life. He received 
aform of proposal containing questions required to 
be answered. Among them were the following: ‘ Did 
any of the party’s near relatives die of consumption 
or any other pulmonary complaint?’ and, ‘has the 
party’s life been accepted or refused at any office?’ 
To each of these questions the applicant answered 
‘No.’ The answers were false. F. signed the propo- 
sal and a declaration accompanying by which he agreed 
‘that the particulars above-mentioned should form the 
basis of the contract.’ The policy mentioned several 
things which were warranted by F., among which 
these two answers were not included. The policy also 
contained this proviso: that ‘if any thing so war- 
ranted shall not be true, or if any circumstance ma- 
terial to this insurance shall not have been truly stated, 
or shall have been misrepresented or concealed, or any 
false statement made to the company in or about the 
obtaining or effecting of this insurance,’ the policy 
should be void. On the trial before. Mr. Justice Ball, 
he charged the jury ‘that they must not only be satis- 
fied that the various false statements were false in 
fact, and were made in and about effecting the policy, 
but also that such false statements were material to 
the insurance.’ A bill of exceptions was tendered on 
the ground that the jury should have been directed 
‘that if the statements were made in and about effect- 
ing the insurance and such statements were false in fact, 
the defendants were entitled to a verdict, whether 
such statements were or were not material.’—(p. 487.) 
The exceptions were argued in the Court of Exchequer, 
where judgment was ordered for the plaintiff on the 
verdict. A writ of error was brought in the Court of 
Exchequer Chamber, where the judgment was affirmed 





by a majority of seven to three. The writ of error 
to the House of Lords was then brought. Mr. Baron 
Parke, Mr. Baron Alderson, Mr. Justice Coleridge, 
Mr. Justice Wightman, Mr. Justice Erle, Mr. Justice 
Creswell, Mr. Baron Platt, Mr. Justice Talfourd, Mr. 
Justice Williams, Mr. Baron Martin, and Mr. Justice 
Crompton attended. 

“Opinions were delivered by Mr. Baron Parke, the 
Lord Chancellor, Lord Brougham, and Lord 8t. Leon- 
ards, all concurring in reversing the judgment on the 
ground that the question of the materiality of the 
statements should not have been submitted to the 
jury. This case was decided upon facts almost identi- 
cal with the one before us, and presented the precise 
question we are considering. The counsel for the de- 
fendants asked for a ruling, that if the statements 
were untrue the defendants were entitled to a verdict, 
whether they were or were not material. This was re- 
fused, and the judge charged that to entitle the de- 
fendants to averdict the statements must not only 
be false, but material to the insurance. This was held 
to be error, and the judgment was reversed. 

“Cazenove v. British Equitable Ass. Co., 6 Com. 
Bench, N. 8S., 487; 2 Crampton & M. 348, is a familiar 
case. The opinion was delivered by Cockburn, C. J., 
of the Common Pleas, and decided in the same way. 
This case was affirmed in the Exchequer Chamber in 
1860. See 6 Jur., N. 8S., 826, 1860 (3 Bigelow Cases, 
213); Price v. Phenix Ins. Co., 17 Minn. 497. 

‘“*Many cases may be found which hold that where 
false answers are made to inquiries which do not re- 
late to the risk, the policy is not necessarily avoided 
unless they influenced the mind of the company, and 
that whether they are material is for the determina- 
tion of the jury. But we know of no respectable au- 
thority which so holds where it is expressly covenanted 
as a condition of liability that the statements and 
declarations made in the application are true, and 
when the truth of such statements forms the basis of 
the contract. 

“The counsel for the insured insists that policies of 
insurance are hedged about with so many qualifica- 
tions and conditions, that questions are propounded 
with so much ingenuity and in such detail, that they 
operate as a snare, and that justice is sacrificed to 
forms. We are not called upon to deny this state- 
ment. The present, however, is not such a case. The 
want of honesty was on the part of theapplicant. The 
attempt was to deceive the company. It is a case, so 
far as we can discover, in which law and justice point 
to the same result, to wit: the exemption of the com- 


pany.” 


RECENT ENGLISH DECISIONS. 
COUNTERFEIT COIN. 


Previous conviction: indictment for felony: misde- 
meanor: 24 and 25 Vict. ch. 99, §$ 12, 37.— The prisoner 
was indicted under 24 and 25 Vict. ch. 99, §12, for the 
felony of uttering counterfeit coin after a previous 
conviction for a like offense. The jury found him 
guilty of the uttering, but negatived the previous con- 
viction. Held, that he could not be convicted of the 
misdemeanor of uttering. The Queen v. Henry Thomas, 
2 Crim. Cas. Rep. 141. 

DAMAGES. 

Carrier of passengers: railway company: breach of 
contract of carriage: measure of damages.— The plain- 
tiff, with his wife, and two children of tive and seven 
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years old, respectively, took tickets on the defendant’s 
railway from Wimbleton to Hampton Court, by the 
midnight train. They got into the train, but it did 
not go to Hampton Court, but went along the other 
branch to Esher, where the party were compelled to 
get out. It being so late at night, the plaintiff was 
unable to get a conveyance or accommodation at an 
inn. And the party walked to the plaintiff’s house, a 
distance of between four and five miles, where they 
arrived at about three in the morning. It was a driz- 
zling night, and the wife caught cold, and was laid up 
for some time, being unable to assist her husband in 
his business as before, and expenses were incurred for 
medical attendance. In an action to recover damages 
for the breach of contract, the jury gave £28 damages, 
viz., £8 for the inconvenience suffered by having to 
walk home, and £20 for the wife’s illness and its con- 
sequences. Held, as to the £8, that the plaintiff was 
entitled to damages for the inconvenience suffered in 
consequence of being obliged to walk home; but as to 
the £20, that the illness and its consequences were too 
remote from the breach of contract for it to be given 
as damages naturally resulting from it. Hobbs v. 
London and Southwestern Railway Company, L. R., 10 


Q. B. 111. 
ESTOPPEL. 

Pleading: judgment in previous action: release: con- 
dition subsequent: composition deed.—To a declar- 
ation on a bill of exchange by the plaintiff as indorsee, 
the defendant, the acceptor, pleaded by way of estop- 
pel, setting out the proceedings in a former action by 
the plaintiff upon the same bill of exchange, in which 
former action the defendant had pleaded to the further 
maintenance a composition deed executed after action, 
by which the defendant’s creditors, including the 
plaintiff, agreed to release him from théir debts in 
consideration of his agreement to pay a composition 
by two installments, with a proviso that, on default in 
payment of the composition, the release was to become 
oull and void. The plea then set forth that the plain- 
tiff had replied to such plea in the first action the non- 
payment of the first installment under the deed, and 
that the defendant had rejoined, on equitable grounds, 
amistake in non-payment on the proper day and a 
subsequent tender ; that, thereupon, the plaintiffstruck 
out the replication, confessed the plea, and taxed his 
costs under the rule of Trinity Term, 1853, which were 
paid, and that such determination of the first action 
estopped the plaintiff from bringing the present action. 
Replication that after the proceedings in the first 
action, and before the present action, a second install- 
ment under the deed became payable; that the de- 
fendant had made default in payment of it, and that 
thereby the release in the deed became null and void. 
Held, that the replication was good. Hall v. Levy, 


L. R., 10 C. P. 154. 
FRAUD. 


Pleading: plea of fraud: disaffirmance of contract.— 
To a declaration on a check, the defendant pleaded 
that he was induced to sign the check by the fraud of 
the plaintiff. Held, that the plea imported an allega- 
tion that the defendant, on discovering the fraud, dis- 
affirmed the contract, and that the defendant was not 
entitled to a verdict on a traverse of the plea, it ap- 
pearing that he had not disaffirmed the contract. 
Dawes v. Harness, L. R., 10 C. P. 166. 

GAMING. 

Betting-house act, 16 and 17 Vict., ch. 119, §§ 1, 3: 

“place:” knowingly and willfully permitting place to be 





used for the purpose of betting.—The appellant was 
charged on a summons under the betting-house act, 16 
and 17 Vict., ch. 119, §§ 1, 8, with knowingly and will- 
fully permitting a place, of which he was the occupier, 
to be used by certain persons for the purpose of betting 
with persons resorting thereto. On the hearing, it was 
proved that the appellant occupied as tenant, a house 
with a piece of inclosed ground adjoining, used for 
cricket, foot-racing, and other games and sports. On 
the day named in the summons, foot-racing took place 
in the grounds, to which persons were admitted on 
payment of 6d. Within the grounds, but outside the 
space reserved for the runners, and among the specta- 
tors, some fifteen or twenty professional betters stood 
on chairs and stools in different spots, with books in 
their hands, calling out the odds on the various run- 
ners, and betting with different persons, a man behind 
each of the professional betters recording the bets ina 
book, the persons betting paying 1s. each, and receiv- 
ing a ticket. The evidence satisfied the magistrate that 
the appellant knew of what was going on and took no 
steps to prevent it, and that he might have prevented 
it if he had so minded; and he accordingly con- 
victed the appellant of the offense charged. Held, 
that the conviction was right. Eastwood v. Miller, 
L. R., 9 Q. B. 440, approved. Haigh v. The Town 
Council of Sheffield, L. R., 10 Q. B. 102. 


eS 
FINANCIAL LAW. 


STAMP TAX. 

OMMISSIONER DOUGLASS has rendered the 

following decision in reference to the stamp tax: 

“Section 15 of the act of February 8, 1875, imposes a 
stamp tax of two cents upon a ‘bank check, draft, or- 
der, or voucher, for the payment of any sum of money 
whatsoever, drawn upon any bank, banker, or trust 
company.’ This is the only stamp tax upon written 
instruments issued on or after October 1, 1872, now in 
force. 

“*Tt imposes the tax upon checks, orders, etc., drawn 
on time as well as those payable at sight or on demand; 
so also on receipts or other vouchers substituted for 
checks, drafts, or orders, as commonly used according 
to the custom of banks and merchants. 

** Numerous letters have been received at this office 
making inquiry as to the liability to stamp tax of notes 
and drafts made payable at a bank, etc. 

“Tt is not believed to have been the meaning and in- 
tent of congress to requirestamps upon promissory notes 
made in the usual commercial form and payable at a 
bank, when such notes are given in good faith and in 
the ordinary course of business. Under a strict in- 
terpretation of the law, they might perhaps be held 
liable as ‘vouchers.’ It is well known, however, that 
the leading purpose of the recent enactment with re- 
gard to stamping bank checks, vouchers, etc. (section 
15, act of February 8, 1875), was to cut off the frequent 
evasions of the stamp tax on checks, as, for instance, 
by the use of receipts, checks payable nominally one 
day after date without grace, and other subterfuges. 

“ Accordingly it is held by this office that if there is 
any understanding between a bank (as shown by its 
practice, etc.), and the maker of notes, or drawer or 
acceptor of checks, drafts, or orders payable at the 
bank, that all such notes and acceptances shall be paid 
by the bank and charged in the account of the maker 
drawer, or acceptor, in the same manner as erdinary 
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checks would be, and to avoid the use of bank checks, 
such notes and acceptances are liable to the two cent 
stamp tax as ‘ vouchers,’ for the payment of money by 
the bank. But unless the notes referred to are used 
as substitutes for checks, etc., as evasions of the stamp 
tax on checks, this office will not insist upon their be- 
ing stamped. 

“The law in its widest sense, and taken literally, 
includes in the tax all bank ‘vouchers’ for the pay- 
ment of money. But in view of the well-known ob- 
ject of the enactment as above referred to, it has been 
the endeavor of this office to confine its operation, as 
far as a practicable line can be drawn, to guch vouchers 
as are used as a substitute for checks, etc., a8 commonly 
employed, according to the custom of banks. 

“The above observations will also apply to drafts 
upon private parties not bankers, etc., accepted paya- 
ble at a bank. A receipt which performs the work 
of a bank check, as, for instance, where a person 
who has money on deposit with a bank, draws out 
a portion of it, but instead of drawing it out upon a 
check, gives the bank his receipt therefor, which is 
taken by the bank and held as a voucher, is considered 
liable to the tax. If a dividend due a stockholder has 
been credited to his deposit account upon the books of 
a bank, it has become a deposit, and a receipt given 
for it, or for any portion of it, would, in my opinion, 
be liable to stamp tax. But while a receipt given for 
a dividend which has not lost its identity by taking 
the form of a deposit, might perhaps under a strict 
construction of the statute be liable to the stamp tax, 
it would not in my opinion fall within its intent and 
meaning, and this office will not insist upon its being 
stamped. Section 6 of the act of March 3, 1875, ex- 
empts from the tax the receipts ‘in the receipt book 
of a savings bank or institution for savings, having no 
capital stock and doing no other business than receiv- 
ing deposits, to be loaned or invested for the sole ben- 
efit of the parties making such deposits, without profit 
or compensation to the association or company, when 
money is paid to a depositor on his pass-book. 

“The banks referred to in the above exemption are 
those which properly make returns on ‘Form 106 a,’ 
and collectors should require stamps on the receipts of 
depositors in receipt books kept by any other banks. 
Some banks whose returns should properly be made on 
‘Form 106 b,’ are in fact erroneously making them on 
‘Form 106 a.’ This error should be corrected. Re- 
ceipts in receipt books of such banks should of course 
be stamped. 

“A certificate of deposit, which is such on its face, 
and represents money actually deposited in a bank by 
the person to whom it is issued, is not considered lia- 
ble to stamp tax, as commonly used. The money rep- 
resented by such certificates should be returned and 
taxed as deposits. Checks drawn on their own bank 
by bank officers or clerks, for their salaries, should be 
stamped. ‘Cashiers’ checks,’ in general, issued or 
delivered to outside parties for payments, etc., require 
stamps. Checks drawn by a bank upon itself, for the 
purpose of paying its own dividends, and the dividends, 
coupons, or interest of other corporations, and issued, 
should be stamped. Checks drawn by bank officers 
merely for the purpose of charging an account with 
items, as an inside transaction of a bank, but not is- 
sued, are held to be exempt. Checks drawn by State, 
county, or city officers, in their official capacity, upon 
public funds deposited in a bank, are exempt if said 
funds are kept separate from private accounts. 





“Inland bills of exchange upon a bank, etc., and 
bills drawn in a foreign country upon a bank, banker, 
or trust company in the United States, should be 
stamped before being accepted, negotiated, or paid. 
Drafts or bills drawn in the United States upon a for- 
eign country need not be stamped, not being ‘ vouch- 
ers’ in the meaning of the law while in this country, 
Interest coupons are exempt. Duplicates of bills, 
orders, etc., are liable the same as originals. Receipts, 
not relating to bank business; for instance, for rent; 
are exempt. 

“The act of June 23, 1874, allows parties having an 
interest in instruments, documents, and papers, there- 
tofore made, signed, or issued, liable to stamp duty, and 
remaining unstamped, to stamp such papers before a 
judge or clerk of a court of record, in the manner pre- 
scribed by the act, at any time prior to January 1, 1876, 
without a penalty. But in some cases parties may 
still prefer to have such instruments stamped bya 
collector. The collector is authorized to stamp them 
when presented, according to the provisions of sec- 
tion 3422 Revised Statutes, as amended by act of Feb- 
ruary 18, 1875, but cannot remit the penalty in any 
case after twelve months from the issue of the instru- 


ment.”’ 
———_+>—_—_——_ 


COMMISSION OF APPEALS ABSTRACT. 
APPEAL. 

Action for specific performance of contract for sale of 
land: powers of general term.— This action was brought 
for the specific performance of a contract for the sale 
of land by defendant to plaintiff. The court, at spe- 
cial term, dismissed the complaint, and found, among 
other facts, that plaintiff had paid a certain sum in 
part performance of the agreement, which had never 
been paid back or tendered by defendant. The gen- 
eral term reversed the judgment, and ordered judg- 
ment for plaintiff for damages to the amount paid on 
the contract as found by the court below, The plain- 
tiff appealed from so much of the judgment as gave 
damages. Held, that as there was no appeal from 
that part of the judgment reversing the judgment at 
special term, it must be assumed that the reversal 
was,proper, but if a judgment for damages was proper, 
it was not necessarily limited to the amount paid, and 
a new trial should have been granted. 

The general term has no power upon the reversal 
of a judgment to render a judgment in favor of the 
appellant, unless the parties have agreed upon the 
facts, or they are found by the court or jury on 
trial; it cannot determine the question of damages, 
this must be determined by the court or tribunal for 
the trial of issues of fact. Cuff v. Dorland. Opin- 
ions by Lott, Ch. C., and Reynolds, C. 

AWARD. 

When not binding: irregularity.— This is an action 
upon an award. The submission was in writing under 
seal. By its terms two arbitrators were appointed, 
with authority, in case of disagreement, to appoint 
a third, the decision of any two of them to be final, 
The original arbitrators failed to agree, and they 
appointed a third man. He did not take the statu- 
tory oath. The three met and examined the minutes 
of the testimony already taken, and on the same day 
made their award, which two of them signed. De- 
fendant did not receive notice of the appointment 
of the third arbitrator or the time and place of 
meeting at which the award was signed. Defendant 
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refused to comply with the terms of the award. Held, 
that, defendant not having waived a rehearing, the 
award was not binding and could not be enforced. Hall 
v. Lawrence, 4 T. R. 589, limited and distinguished. 
Also held, that the provision of the Revised Statutes 
(2 R. 8. 542, § 4) requiring arbitrators to take an oath 
as prescribed applies to all submissions in writing, al- 
though they do not contain a clause for entering judg- 
ment on the award, but a failure to take the oath does 
not make the award a nullity, the irregularity may be 
waived. If itis not waived the Supreme Court can 
set the award aside upon proper application, and in an 
action upon the award an answer setting up the irregu- 
larity is in the nature of an application to this equita- 
ble power of the court and is sufficient to present the 
question. Day v. Hammond. Opinion by Dwight, C. 


BANK. 


Payment of overdrawn accownt; acts of teller when 
binding.— This action was brought to recover back a 
sum of money plaintiff claimed had been credited to 
defendant by mistake on its books, and drawn out by 
him upon his check. It appeared that plaintiff, to 
defendant’s knowledge, employed a paying and a re- 
ceiving teller in its bank, it being the general duty of the 
latter to receive moneys paid in or deposited. Other 
officers and clerks acted in his place when he was ab- 
sent. Defendant received a letter from the paying 
teller, referring to the matter, requesting him to 
call and see him. He went to the bank and at the 
request of the paying teller paid over the counter to 
him the amount required to rectify the mistake. No 
entry of this was made upon the books. It did not 
appear that when defendant made the payment to the 
receiving teller the paying teller was in the bank. 
Held, that the payment by defendant was good, and 
plaintiff was bound thereby. EZ. R. Nat. Bank v. Gove. 
Opinion by Earl, C. 


CITY ORDINANCE. 


License to cartmen.— This action was brought to re- 
cover a penalty for the violation of an ordinance of the 
common council of the city of Brooklyn. The charter 
of the city (Tit. 2, §§ 1, 13, subd. 4, 18, chap. 384, Laws 
of 1854) empowered the common council to pass or- 
dinances, licensing and regulating cartmen, etc., and 
to authorize the mayor to grant such licenses. Or- 
dinances were passed prohibiting the driving of a cart 
within the city, for hire, unless licensed by the mayor, 
and authorizing the mayor to grant licenses. Held, 
that these ordinances were valid, the delegation of 
such powers to the mayor being expressly authorized, 
and the requiring of a license a proper regulation for 
the benefit of the city and its citizens. Such ordin- 
ances were not applicable only to those who pursued 
the separate business of cartmen, but any one hav- 
ing carts for his own business, who lets them out for 
hire, for the carriage of other’s goods without having 
obtained a license, was liable for the penalties im- 
posed by said ordinance for such violation thereof. 
City of Brooklyn v. Breslin et al. Opinion Lott, Ch. C. 


CONDITIONAL ACCEPTANCE. 

Order on treasury of a corporation : revocation : rights 
of holder.— This was a consolidated action, embracing 
three suits, brought to recover installments alleged to 
be due upon an order accepted by defendant. De- 
fendant’s president wrote a letter, which stated in 
substance, that, if B., one of its employees, would 
make an order for any portion of his salary, and the 





person in whose favor it was drawn should file it with 
the treasurer the sum named would be paid monthly, 
so long as B. remained in the employ of the company, 
and the order *‘ remained unrevoked.’”’ B. thereupon 
drew an order directing the treasurer to pay N. $300 
in monthly payments of $50, and charge the same to 
his salary account. The order and letter were deliv- 
ered to N. for a valuable consideration, and he pre- 
sented them to the treasurer and by his direction filed 
them with the cashier. B. afterward wrote to the 
treasurer, stating that “if not accepted ’’ he counter- 
manded the order. He remained in defendant’s em- 
ploy six months after at a salary of $118 per month. 
Defendant refused to pay under the order. Held 
(Dwight, C., dissenting), that plaigtiff could not re- 
cover; that treating the order as a bill of exchange 
the letter was not equivalent to an actual acceptance, 
as it was conditional (1 R. 8. 768, § 8), that it was not 
an equitable assignment, as the order was not a re- 
quirement to pay out of a designated fund or from a 
particular source, and that B.’s subsequent letter was 
a revocation, and rendered the conditional acceptance 
inoperative. Shaver v. West. U. Tel.Co. Opinions by 
Lott, Ch. C., and Dwight, C. 


NEGLIGENCE. 


Injuries caused by fall of building.— This action was 
brought to recover damages for injuries sustained by 
plaintiff in consequence of the falling of a building 
in Brooklyn, of which defendants were the owners. 
Plaintiff was upon the sidewalk, about twenty-five 
feet from the rear wall of the building, when it fell 
out and he was knocked down and injured by the falling 
bricks and mortar. Held, that defendants were obliged 
to take reasonable care that their building should 
be kept in proper condition, so that it should not fall 
into the street and injure persons there lawfully, and, 
in the absence of explanatory circumstances, negli- 
gence will be presumed from the happening of such an 
accident, and the burden was upon defendants to show 
the use of ordinary care. Mullen, by guardian, v. St. 
John et al. Opinion by Dwight, C. 

REAL ESTATE. 

Contract of sale: assignment : rights of third parties. 
—This was an action of ejectment. It appeared that 
J. contracted to sell certain premises to S., who sub- 
contracted a portion thereof to defendant, who en- 
tered into possession. S. failed to perform his con- 
tract, and it was surrendered and a new contract of 
sale executed between himand J. S. received there- 
after a payment from defendant; he assigned his con- 
tract to C., who was aware of defendant’s interest; 
the latter then held a note given to him by S. for more 
than the amount of the unpaid purchase-money. 8S. 
was insolvent. J. conveyed to C., “saving all rights, 
if any,’’ under his contract with S. Plaintiff brought 
this action as devisee of C. Held, that C. took his 
assignment subject to the equities between defendant 
and 8.; that S. could not affect C.’s rights without his 
consent, by surrendering the old and taking a new 
contract, but that the subsequent payment was an 
adoption and ratification by S. of the change; that 
defendant had the right to offset the note against the 
unpaid purchase-money, and plaintiff was not enti- 
tled to recover. Cavalli v. Allen. Opinions by Dwight 
and Reynolds, CC. 


STOCKHOLDER. 
Liability of.— This was an action in the nature of a 
creditor’s bill, brought by plaintiff as a judgment- 
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creditor of the N. J. 8. Nav. Co., after a return of an 
execution nulla bona, to reach certain assets of the 
said company, alleged to be in the hands of the de- 
fendant Drew. It appeared that by order of the board 
of directors three steamboats of the company were 
sold and the proceeds of the sales were divided among 
the stockholders, and defendant Drew received for 
his share an amount larger than plaintiff’s judgment. 
Held, that plaintiff could maintain the action; that it 
was immaterial whether what Drew received was under 
a fair agreement with his associates, or by a wrongful 
act, as the assets of the corporation were a trust fund 
for the payment of its debts, and the stockholders 
could not by agreement among themselves destroy the 
creditor’s lien thereon. 

Also held, that it was not necessary for plaintiff to 
bring his suit on behalf of other creditors who might 
choose to come in or to make all the other stockholders 
parties to the action, he had nothing to do with the 
equities as between them, he has nothing to do unless 
he chooses to intervene to settle them. Bartlett v. 
Drew, impleaded, ete. Opinion by Reynolds, C. 


———4—— 


BOOK NOTICE. 


United States Digest. A Digest of Decisions of the various 
Courts within the United States. By Benjamin Vaughan 
Abbott. First Series. Vols. III, IV and V. Boston: 
Little, Brown & Co. 1874-5. 

HE plan of Mr. Abbott, in bringing out his United 
States Digest, is to give a complete exhibit of the 
adjudications of the courts of the United States. To 
facilitate the matter of publication, and to secure conve- 
nience in preparation, the entire work was divided into 
two series. The first series comprises the period from the 
beginning of our judicial history to the year 1870, and 
contains all that appeared in the volumes of the well- 
known “ United States Digest,” first series. In the 
second series, Mr. Abbott continues the work in an- 
nual volumes, and four volumes of this second or new 
series have been issued. The first series, of which vol- 
umes III, ['V and V now lie before us, is now nearly 
half completed, the intention being to so arrange the 
subject-matter as to include the whole of the United 

States adjudication prior to 1870 in about twelve vol- 

umes. But little more than a year has elapsed since 

the first volume of this series was published; and the 
rapidity with which the work is prepared and issued 
is something marvellous. But an examination of the 
volumes shows that no pains have been spared to make 
the digest accurate and in every way trustworthy. 
The object has been well carried out to reproduce in 
more convenient form than ever before all that is valu- 
able of the statement of the American cases. Some 
reports have been included in this series that were 
omitted in the old, and the whole body of American 
reports is represented. Volume III comprises the 

heads from “ Bonds to Costs,’”’ inclusive; Volume IV 

comprises the law from ‘‘ Counties to Discovery,” and 

Volume V from “ Disorderly Houses to Evidence.” 

The classification of the various topics in the main 

corresponds with that of the old digest; in some of 

the subdivisions, however, alterations have been made, 
the logical connection of the decisions being observed 
more closely than in the old series. Where the decis- 
ions are governed by positive law in the several States, 
the arrangement is by States, in order to subserve the 
purposes of comparative jurisprudence. The fact that 
there are no omissions of any adjudications of conse 





quence, whether early or late, renders the digest a 
complete history of American law as found in the 
reports. But care should be taken to distinguish be- 
tween what is out of date and obsolete, and what ig 
now operative. Some decisions, which have been un- 
equivocally reversed in a higher court, the editor has 
omitted; but other decisions which are included may 
have been modified by later decisions or by legislation. 
The careful student will recognize the fact which is 
common to all digests, that these volumes cannot tell 
him every thing. They simply present a comple sar- 
vey of American adjudication from its earliest period 
down to 1870, without comments. The inferences and 
bearings are to be deduced by the practitioner who has 
recourse to these volumes; and we are sure that no 
lawyer can afford to be without them. 


a 


CORRESPONDENCE. 


CITATIONS IN PENNSYLVANIA OPINIONS. 
CrncrnnATI, O., May 4, 1875, 
Editor of the Albany Law Journal: 

DEAR Str—In the notice of the 75 Penn. St., in 
your Journal of the 17th ult.,.p. 258, you observed: 
‘* We have to notice again the remarkable fact that the 
Pennsylvania judges seldom cite cases decided in other 
States. What the theory of this is we do not know, 
etc.”” I may be mistaken, but I havea very distinct 
impression of having learned through some source, that 
the reason for the absence of citations of cases decided 
elsewhere than in that State, is nothing more nor less 
than a statute prohibiting such citations. Such a law, 
if one there be, has always struck me as absurd and 
monstrous, and in the instances in which I have heard 
it referred to it was by way of ridicule invariably. I 
am confident that I have heard of sucha law as having 
been enacted in one or two of our States. Will not 
some practitioner in such a State, if one there be, settle 
the question? CurRrIovs. 

ey 


AMENDMENTS TO THE RULES OF THE UNITED 
STATES SUPREME COURT. 


> oe 13th rule of Practice in Equity is amended so 

that it will read as follows: ‘“‘The service of all 
subpoenas shall be by a delivery of a copy thereof by 
the officer serving the same to the defendant person- 
ally, or by leaving a copy thereof at the dwelling-house 
or usual place of abode of each defendant, with some 
adult person who is a member or resident in the 
family.” 

The first paragraph of rule 20 of this court is amended 
so that it will read as follows: ‘‘In all cases brought 
here on appeal, or writ of error, or otherwise, the court 
will receive printed arguments, without regard to the 
number of the case on the docket, if the counsel on 
both sides shall choose to submit the same within the 
first ninety days of the term; but twenty copies of the 
arguments, signed by attorneys or counselors of this 
court, must first b' filed—ten of these copies for the 
court, two for the reporter, three to be retained by the 
clerk, and the residue for counsel.” 

Rule 26 is amended as follows: Add at the end of 
paragraph 4: “ All motions to advance cases must be 
printed, and must contain a brief statement of the 
matter involved, with the reasons for the applica- 
tion.” 
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COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Friday, April 30, 
1875: 

Motion denied, without costs — Devlin v. Crary.— 
Judgment affirmed, with costs — Appleby v. The Erie 
County Savings Bank ; Whitbeck v. The Building Mate- 
rial Company; Bigsby v. Worden. —— Judgment of 
general term reversed and proceedings dismissed with- 
out costs — Hopkins v. Brown.—— Judgment reversed 
and new trial granted, costs to abide event — Heyne v. 
Blair; Remington v. Palmer. 


———_—____—_. 


NOTES. 

T is stated that the committee appointed by the New 
York Bar Association to codify and revise the ord- 
inances of that city has made its report, in which they 
commend the plan adopted by the city of Boston, for 
the codification of its municipal ordinances, above all 
others. The committee state that the Boston plan is 
to arrange the State and municipal legislation under 


-their appropriate topics in the same volume, and pub- 


lish first the State laws, and second, immediately 
under it, in a different type, which at once strikes the 
eye, the city ordinance upon the same subject. This 
plan was adopted in Boston in 1869, and one neat vol- 
ume contains the whole work; and the legislation, 
both State and municipal, of each subsequent year, 
has been published annually in pamphlets according to 
the same general plan, the paging being continued 
consecutively from year to year, until the new 
legislation shall amount to a second volume, when the 
parts can be bound, and the completeness and per- 
spicuity of the whole work preserved. —— Circuit 
Judge McKennan, in The Union Paper Collar Co. v. 
White, United States Circuit Court, Eastern District 
of Pennsylvania (32 Leg. Intel. 143), has held that a 
combination of muslin and paper is patentable for use 
as collars, although before used as maps.—— The Duke 
of Argyle is said to be writing a work on “‘ Law and 
Theology.” 

Edwards Pierrepont, the newly-appointed attorney- 
general, was born in North Haven, Conn., in 1817. He 
was fitted for college by Noah Porter, now president 
of Yale, and was graduated at that college in 1837, in 
the same class with William M. Evarts and Chief Jus- 
tice Waite. He was prepared for the bar at the Yale 
Law School, then in charge of Judge Daggett, and was 
admitted to practice in 1840. Soon after he removed 
to Columbus, Ohio. There he remained five years, 
when he removed to New York, where he has lived 
ever since. He was elected judge of the Superior 
Court to succeed the late Chief Justice Oakley, and 
resigned in 1858, after holding the position for three 
years.—Col. Nicholas Smith, a Kentucky lawyer, 
married Ida Greeley, the elder daughter of Horace 
Greeley, on Saturday last. 


Mr. Brodrick and Mr. Burton, two venerable English 
lawyers recently died. The former took out his certifi- 
cate in 1805, and the latter in 1808.——The Aberdeen 
Court of Justiciary was held on Monday, when a sin- 
gular circumstance occurred. Nocounsel were present, 
and, by direction of Lord Young, Sheriff Thompson 
and Sheriff Wilson took their seats at the Bar, and dis- 
charged the duties of advocates. It is fifty or sixty 





years since a justiciary court in Aberdeen was unat- 
tended by counsel, and on that occasion the precedent 
was for the first time set of a prisoner being defended 
by a sheriff within the county in which he had juris- 
diction as a judge. —— Judicial dignity is evidently well 
upheld in Wales. At the Carmarthan County Court 
recently, the judge (Mr. Terrell) sent the high baliff of 
the court to the reporters who were present, with an 
intimation that he should expect from them the same 
marks of respect on his taking his seat as he received 
from the other persons present in court. 


The State Civil Courts in NewYork city for May prom- 
ise to be unusually busy in disposing of the accumula- 
tions of business. The Supreme Court, general term, 
has a calendar of over 400 cases to dispose of. Judges 
Davis, Brady and Daniels are assigned to it. The 
Supreme Court Circuit calendars have been somewhat 
reduced, but still havea full year’s work ahead. Three 
circuits are to be held this month, presided over by 
Judges Donohue, Van Brunt, and Barrett. There will 
be no special term until next Monday, when possibly 
Judge Lawrence, who holds chambers the first week, 
will be free, and will sit in that branch.—— The cele- 
brated case of the Goodyear Dental Vulcanite Company 
v. Willis, to which we referred last week, has been de- 
cided in favor of the plaintiff by the United States 
Circuit Court for the Eastern District of Michigan, 
Judge Emmons delivering the opinion. The case was 
argued by B. F. Lee, of New York, for plaintiff, and 
John F. Follett, of Cincinnati, and C. C. Burt, of Jack- 
son, Mich., for defendant. It is stated that two or 
three thousand suits had been brought against infring- 
ers of this patent; but this case settles the matter so 
far as the Circuit court is concerned. 


Lord Selborne, in replying to the toast of ‘The 
Bench” at a dinner at Fishmongers’ Hall, said: “It 
was well-known that, when in high Office, he had the 
heavy responsibility cast upon him of endeavoring to 
carry into effect measures which seemed to him to be 
ripe for legislation, not for an alteration in main prin- 
ciples, but for the improvement, in accordance with 
those principles, of the judicature of the country, and 
from those measures he still hoped the nation would re- 
ceive the greatest and the most lasting benefits. To him 
it seemed a thing unendurable that measures of that 
importance, and introduced by successive governments, 
to the best of their judgment, in accordance with what 
the country demanded, should be prostrated, not by 
mature wisdom, not by the general voice of the coun- 
try, not by any public opinion, but by cliques and the 
intrigues of a party.’”»—— The Paris correspondent of 
the London Daily News records a judgment of the 
Supreme Court of France, the Court of Cassation, ina 
revenue case, which involved the sum of only one 
penny, ten centimes. The court has decided that, by 
virtue of M. Dufaure’s law of August 21, 1871, an agent 
of an insurance company sending in his accounts to 
his principals must put a penny stamp upon the paper. 


At a meeting of the International Code Committee 
in New York, the following gentlemen were appointed 
delegates to the September conference of the associa- 
tion, for the reform and codification of the law of 
nations, to be held at The Hague, Holland: President 


_Woolsey, David Dudley Field, James B. Miles, Judge 


Peabody, Rev. Dr. Field, Amasa Walker, Nathan Ap- 
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pleton, Alexander H. Rice, A. P. Sprague, Judge Da- 
vies, Elihu Burritt, J.V. L. Pruyn, William S. Hubbard, 
President Magoun and Dr. J. P. Thompson.— The 
Law Magazine and Review for April contains articles 
on “Undue Preference,” ‘“The Patents Invention Bill,” 
“ The Paradox in the Law of Trade Unions,” “Archaic 
Law and our Newest Colony (Fiji),” ‘Rights of Au- 
thors,” “‘ Recent Legislation on the Laws of Contracts 
Compared with the American Law,”’ etc. It also con- 
tains a review of Sir Henry Thing’s “ Simplification of 
the Law,” reprinted from the Quarterly Review. —— A 
correspondent of the New York World says, that the 
political feeling of the members of the United States 
Supreme Court was manifested in the delivery of the 
opinions in the case relating to the validity of the 
action of General Butler’s Provost Court in New Or- 
leans during the war. Justice Strong read the prevail- 
ing opinion sustaining the validity of the action of that 
court. Judge Field dissented, alluding to Butler in 
terms not complimentary. Judges Strong and Field 
are said to have had some sharp words after the de- 
livery of the opinions; but this may be very safely 
doubted, considering its source. 


In the Tilton-Beecher trial, Stephen Pearl Andrews 
testified that in Texas he translated and published 
Spanish law works, and also published a treatise of 
his own on entails. —— Judge Morreiles of the United 
States District Court for the Eastern District of Texas, 
has charged the grand jury that the civil rights act 
was not intended to affect social rights through civil 
and legal rights; and that a conductor of a railroad 
train can assign a special car to certain persons, pro- 
vided the other passengers are furnished with all nec- 
essary facilities for traveling. But if an innkeeper, 
manager of a theater, or transportation agent refused 
proper facilities to a person, on account of race, color, 
or previous condition of servitude, the grand jury 
would have authority to find a true bill against him.—— 
Judge Brooks, of the United States District Court at 
Wilmington, N. C., in charging the grand jury, said 
that the civil rights act, in its criminal aspect, was un- 
constitutional and void.— The Evening Post says 
that the New York Common Council on Arts and 
Sciences has prepared and reported an ordinance which 
declares guilty of a misdemeanor and punishable ac- 
cordingly ‘‘any person who shall permit any bear, or 
other noxious or dangerous animal, to run at large, or 
who shall lead any such animal, with a chain or rope 
or other appliance, whether such animal be muzzled or 
unmuzzled, in any street, avenue, lane, highway, or 
public place within the corporate limits of this city.” 


The docket of the Supreme Court of the United 
States for the October term, 1874, which terminated 
on Monday, contained 830 cases. 234 were disposed of 
in regular order, and a few cases were advanced, mak- 
ing the total number of cases disposed of 310. Opin- 
ious were given in 210 cases. The government was a 
party to about 75 cases, but not half of the number 
was disposed of, many of them being reassigned for an 
early day of the next term ofthe court. Although the 
number: f government cases was not as great as usual, 
the aticrney-general believed them so numerous that 
to push them with greater rapidity would be interfer- 
ing too much with private cases. —— A drama founded 
on the Tichborne case has appeared in Paris at the 
Ambigu Theater. —— The justices of the United States 





Supreme Court are departing for their different circuits. 
Justice Miller will preside over the United States Court 
of the eighth circuit, which embraces Iowa, Missouri, 
Kansas and Arkansas. Justice Clifford will hold court 
with Judge Shipley in the first circuit, which com- 
prises the States of Maine, New Hampshire, Massachu- 
setts and Rhode Island. 

The Central Law Journal says: ‘‘ There seems to be a 
growing disposition on the part of both the great poli- 
tical parties, to select from the bench independent and 
honest judges for important political offices. We have 
already noted this tendency in the promotion (if it 
were a promotion) of Judges Bedle, Peck, Christiancy 
and McMillan, two of them to the office of governor 
of their respective States, and two to the senate of the 
United States. A similar piece of fortune (or mis- 
fortune) has just overtaken Judge Phelps of the Su- 
preme Court of Connecticut, who has been elected to 
congress on the democratic ticket. Judge Phelps is 
said to be a man of character and ability, and the only 
objection urged against him, aside from party objec- 
tions, was, that it was unwise to select candidates for 
political offices from the bench. While we should be 
sorry to have the judicial bench come to be regarded 
as a stepping-stone to politics, we should be glad if 
both the great political parties would, in the next con- 
test for the presidency, have the wisdom to nominate 
jurists of ability and integrity, who have shown them- 
selves to be familiar with the principles which must be 
looked to in settling the different questions growing 
out of the war, the reconstruction acts, and the recent 
constitutional amendments.” 

Mr. Andrew Rutherfurd Clark, advocate, has been 
elected a Curator of Patronage in the University of 
Edinburgh, in succession to Lord Neaves, whose tenure 
of office has expired. Mr. Clark is an LL.D. of the 
University of Edinburgh, and was called to the Scotch 
bar in 1849. He was solicitor-general for Scotland 
from 1869 to February, 1874, when he succeeded the 
present lord advocate in the post of dean of faculty. 
—The London Law Times remarks that there ap- 
pears to bea growing practice of confession amongst 
jurymen, which, if possible, should be sternly re- 
pressed. In all great cases where the jury disagree, 
or the verdict is in any way remarkable, we are speed- 
ily informed of the why and the wherefore of the pro- 
ceeding. In the great Orton trial there were many 
persons who professed, with some show of authority, 
to be in possession of the views of each individual jury- 
man, but we have nothing to say against the wisdom 
and discretion of that immortal jury. In Chariton v. 
Hay, however, where the jury disagreed, statements 
were freely made as to the nature of the division, the 
number for and against a verdict for the plaintiff being 
confidently stated and not contradicted. And lastly, 
we ure furnished with a singular history of the manner 
in which the Scotch jury in Johnston v. The Atheneum 
arrived at the damages awarded. It is very remark- 
able that any jury should have resorted to the method 
disclosed of estimating damages for libel; but it is 
still more remarkable that any one of the jurymen 
should have made the world acquainted with it. The 
most awe-inspiring judicial faculty is that of silence. 
When judges defend themselves or condemn their 
enemies, and when juries disclose the secrets of the 
jury box, blunders are committed the serious nature 
of which does not appear to be fully appreciated. 
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CURRENT TOPICS. 


+ ae newly-appointed Attorney-General will take 

possession of his office on Saturday of this 
week. He has been in Washington for several days, 
making arrangements for his entrance on the per- 
formance of his new duties. It seems to be gener- 
ally understood that Mr. Pierrepont will make a 
thorough and general change in the administration 
of the department of justice; and we have good 
reason to believe that the important duties of the 
position will be discharged in a manner more satis- 
factory and efficient than for some years back. The 
resignation of Assistant Attorney-General Hill will 
take effect on Saturday, and there are a large num- 
ber of applicants for the posit‘on. His successor 
has not yet been designated. 


In the case of Trowbridge, adm’r, v. The Commis- 
sionersof Taxes,the Supreme Court general term of the 
first department has rendered an important decision, 
involving the right to tax stock of foreign corpora- 
tions held in this State. It was held error to in- 
clude in the assessment the stock of corporations 
created by and under the laws of other States. Such 
corporations, it is to be presumed, are taxable and 
taxed in their respective home-States to the amount 
of their capital stock. The stock certificates in such 
corporations, held by individuals residing in this 
State, are simple representatives of capital or prop- 
erty employed in business in other States, the title 
to which is controlled by, and vested in, the arti- 
ficial persons created by, and residing in, such other 
States. It was further held that stock certificates 
in foreign corporations are not themselves property, 
but evidences of rights to be possessed, enjoyed and 
enforced in conformity with the laws of the State 
which created the body corporate. The property of 
the corporation, whether real or personal, is not 
within the State, and does not come within the test 
of taxability. 


It is said that a strange and unfortunate defect 
has been discovered in the laws concerning crimes 
on shipboard. By the aet of March 3, 1825, it was 
provided that if any offense shall be committed on 
board of any ship or vessel belonging to any citizen 
or citizens of the United States, while lying in a 
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port or place within the jurisdiction of any foreign 
State or sovereign, by any person belonging to the 
company of said ship, or any passenger, on any 
other person belonging to the company of said ship, 
or any other passenger, the same offense shall be 
cognizable and punishable by the proper Circuit 
Court of the United States, in the same way and 
manner and under the same circumstances as if said 
offense had been committed on board of such ship 
or vessel on the high seas, and without the jurisdic- 
tion of such foreign or sovereign State. This pro- 
vision is not embodied in the United States Revised 
Statutes, and the repealing clause is such that all pre- 
vious statutes are void and unenforceable. The con- 
sequence is, it is claimed, that there is no remedy 
where a sailor or passenger on board of an American 
ship in a foreign port assaults, robs or murders an- 
other sailor or passenger, and where the perpetrator 
of the deed escapes to this country, the federal 
courts being powerless to punish him, because the 
Revised Statutes have deprived them of the juris- 
diction conferred by the act of March 3, 1875. The 
New York Tiibune states that a few days ago a 
sailor, accused of assaulting an officer of his ship in 
a South American port, was before Commissioner 
Shields, but it was held that the Commissioner had 
no jurisdiction, and the sailor was released. 


One of those remarkable cases of judicial lon- 
gevity which sometimes occur in England and this 
country was that of Judge Willard Hall, of Dela- 
ware, who died on Monday, in his ninety-fifth year. 
For forty-eight years he was judge of the United 
States District Court of Delaware, having resigned 
his judgeship in 1871. He was born in Massachu- 
setts in 1780, and graduated at Harvard College in 
1799. He removed to Delaware in 1803, and was 
appointed, in 1823, judge of the United States Dis- 
trict Court by President Monroe. Besides his ex- 
tensive and able judicial services, he assisted in the 
revision of the State Code in 1829, drafted the 
school system in 1830, and was an active member of 
the Constitutional Convention of 1831. We do not 
recall any instance where a judge has held a single 
position so long as Judge Hall occupied the United 
States district judgeship. His career shows that 
extensive and continuous judicial service is not in- 
consistent with great longevity. 


A case came before one of the courts in New York 
city recently, involving the right of sewing machine 
companies to reclaim machines for non-payment of 
installments of the purchase-money without refund- 
ing the amount already paid. It seems that the 
Howe Sewing Machine Company, like many other 
companies, in selling their machines, make it a con- 
dition that whenever payment is to be made by in- 
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stallments, the machines are to be considered as 
leased, and the purchasers are to forfeit all the 
money paid upon a failure to pay any installment 
when due. The plaintiff in the case was a widow 
who brought suit to recover $65 that she had paid 
on account of a sewing machine which was valued 
at $70, but which was taken from her because the 
last installment of $5 was not paid when due. 
When the machine was taken from her she offered 
to pay the $5 which was overdue, but this was re- 
fused. The plaintiff also denied that the signature 
to the contract of sale, including the forfeiture, was 
hers. The judge, in deciding the case, said, that 
sales of this character, with the right to take the 
machines back by force, when nearly the full value 
has been paid, without refunding what has been paid 
or any part thereof, are contrary to public policy, 
and unjust and oppressive to a deserving class of 
people. Judgment was, therefore, given for the 


plaintiff, and the $65 was paid over. 


In the case of Ann Hliza Young v. Brigham Young, 
Chief Justice Lowe, of Utah, has rendered a decision 
denying an attachment against the defendant to 
compel payment of $500 per month alimony, pen- 
dente lite, as awarded by ex-Chief Justice McKean. 
The decision proceeds on the ground that, in cases 
of divorce, alimony cannot be allowed unless a valid 
marriage is either first admitted or proved. The 
defendant had alleged in his answer that the mar- 
riage in question was a polygamous one, and the 
allegations, not being denied, must be taken as true. 
The Chief Justice said it would be strange, if, under 
these circumstances, it could be imposed upon a 
court of equity to direct or enforce payment of ali- 
mony, and thus bestow apparent, if not, indeed, 
real, sanction of the law upon a practice which is 
hostile to the civilization of the age, and which the 
penal statutes of the land visit with punishment. It 
was obvious, at the outset, that Judge McKean’s 
allowance of alimony could not be sustained. 


The Law Magazine and Review, in speaking of Sir 
Henry Thring, the author of the pamphlet on the 
‘* Simplification of the Law,” says, that no one has 
had greater experience in the drafting of bills in 
parliament than Mr. Thring. It is stated, in Mr, 
Thring’s pamphlet, that the statute law of England 
is comprised in about 100 octavo volumes, contain- 
ing more than 18,000 acts of parliament, a con- 
siderable portion of which is obsolete, and another 
portion of which relates to local and private matters, 
The ‘‘ reports ” contain the judicial decisions through 
a period of more than 550 years. In 1866 they con- 
sisted of 1,808 volumes, and they increase with 
great rapidity. In 1866 the number of reported 
common-law cases was 60,000; and the number of 








equity cases was 28,000. Sir Henry Thring is of the 
opinion, that in order to properly simplify the law 
a code is essential; that a code is the most complete 
form in which’the law of a country can be presented 
and the ultimate aim of all-law reform; but that the 
bulk of English law is so vast that it does not admit 
of being codified, as a whole, until it has previously 
been collected, sifted and put in form adapted to 
codification. He then proposes a scheme the object 
of which is to consolidate the existing statute and 
adjudicated law; and urges upon all classes the 
policy of the simplification of the law. 


The Court of Commissioners of Alabama Claims, 
which is now in session in Washington, is trans- 
acting its business with much rapidity. Mr. 
Creswell, of counsel for the United States, is report- 
ed as saying that the majority of claims filed involve 
large sums of money, but that the aggregate of 
awards will not be so great as to consume the whole 
$15,000,000 paid by Great Britain. The surplus, if 
any, will remain as a fund from which congress 
may direct payment of other claims arising under 
the treaty of Washington. But if the sum awarded 
to the claimants should exceed the amount of the 
Geneva award, the amounts will be distributed rata- 
bly among those in whose favor particular awards 
shall have been made. The court has decided sev- 
eral cases in which damages for injuries to the per- 
son were claimed. These injuries were received in 
consequence of the capture by the confederate vessels 
of the ships on which the claimants were. The court 
held that it had no jurisdiction of claims for dam- 
ages of this character, it could only entertain claims 
for injuries to property. 


The Court of Commissioners of Alabama Claims 
has also decided several other important questions, 
Among these is a question relating to ‘‘ prospective 
profits,” which arose in the case of the whaleship 
‘* Splendid.” She was chased off the fishing 
grounds by the Alabama and prevented from return- 
ing in time for the ‘‘ season’s catch.” The claimant 
estimated that if the voyage had not been inter- 
rupted a profit of $50,000 would have been realized; 
and a judgment was claimed for that amount, with 
interest. The court held that the damages were not 
such’ as ‘‘directly resulted” from the acts of the 
Alabama, and that the claim could not be enter 
tained. The existence of this court terminates by 
limitation of the statute creating it, on July 22, 1875, 
but the President has power to extend the term of 
its existence six months longer in case the business 
before the court cannot be thoroughly disposed of. 
It is thought that it will be found necessary so to 
continue the term on account of the large number 
of claims and the importance of the questions 
involved. 
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NOTES OF CASES 


[* United States v. Maawell, 21 Int. Rev. Rec. 148, 
the United States Circuit Court in Missouri 
held, that offenses not ‘‘capital or otherwise 
infamous” may, on leave of court upon complaint 
on oath, be prosecuted in the federal courts by in- 
formation. The offense charged in this case was a 
violation of the internal revenue laws. The defend- 
ant was originally arrested on a warrant issued by a 
United States commissioner upon a complaint under 
oath. The information was afterward filed by the 
district attorney, by leave of the court, and the de- 
fendant, after pleading guilty, moved in arrest of 
judgment. The fifth amendment to the Federal 
Constitution provides, that ‘‘no person shall be held 
to answer for a capital or otherwise infamous crime 
unless upon presentment or indictment of a grand 
jury, except in cases arising in the land or naval 
forces, or in the militia when in actual service in 
time of war or public danger.” Judge Dillon, who 
delivered the opinion, said: ‘‘ The offense charged 
against the defendant is not a ‘capital or infamous 
crime.’ The words ‘infamous crime’ have a 
fixed and settled meaning, In a legal sense they 
are descriptive of an offense that subjects a person 
to infamous punishment or prevents his being a wit- 
ness. The fact that an offense may be, or must be, 
punished by imprisonment in the penitentiary does 
not, necessarily, make it, in law, infamous. 1 Bish. 
Cr. Law, sections 70, 644; Rex v. Hickman, 1 Moody, 
84; Commonwealth v. Shaver, 3 Watts and Serg. 
888; Russel on Crimes, 126, 1 Greenl. Ev., sections 
872, 878; People v. Whipple, 8 Cow. 707; United 
States v. Shephard, 1 Abb. U, 8. Rep. 481, 439.” 
‘“‘The constitutional provision leaves all offenses 
open to prosecution by information, except those 
which are capital or infamous, and there is no enact- 
ment of congress preventing a resort to this mode of 
procedure. On the contrary, there are provisions in 
several acts of congress which imply that informa- 
tions may be filed for criminal offenses. 1 Stats. at 
Large, p. 98, sections 7, 32; 2 id. p. 290, section 3; 
8 id. p. 805, section 179; 14 id. p. 145, section 179.” 
** And it has been several times expressly adjudged 
that offenses not capital, or otherwise infamous, 
may be prosecuted in the federal courts by informa- 
tion. United States v. Waller, 1 Sawyer’s C. C. 701 
(Field and Sawyer, JJ.); United States v. Shephard, 
Abb. U. 8. Rep. 431 (Withey, J.); United States v. 
Mert, 1 Cent. Law Jour. 205 (Krekel, J.). And 
such seems to have been the opinion of Justice 
Story. United States v. Mann, 1 Gall. C. C. 3; 1 
id. 542, 554, and see Walsh v. United States, 3, W. 


& M. 341; Bish. Crim. Prac., sections 604, 611; | 


Contra, United States v. Joe, 4 Ch. Leg. News, 105. 
In The United States v. Isham, 17 Wall, 496, the 
United States v. Buzzo, 18 id. 125, the proceeding 
by criminal information does not seem to have been 











questioned in either court. See, also, Territory of 
Nebraska ex rel., etc. v. Lockwood, 3 Wall. 296, 532; 
Stockwell v. United States, 17 id.” 


In IUinois Central R. R. Co. v. Godfrey, 14 Am. 
Law Reg. (N. 8.) 290, the Supreme Court of Illinois 
considered the liability of a railroad company for 
injuries done by a locomotive to a person walking 
along the track. The plaintiff was traveling on the 
track, not for any purpose or business connected 
with the railroad, but for his own convenience as a 
footway. It appeared that citizens had been in the 
habit of passing over the railroad, but the company 
had not seen fit to enforce its right to put people off 
its premises. The court held that no right of way 
had thus been acquired by persons using the track 
for their own convenience. A mere naked license 
or permission to enter or pass over an estate will 
not create a duty or impose an obligation on the 
part of the owner to provide against the danger of 
accident. Sweeney v. Old Colony & Newport R. R. 
Co., 10 Allen, 373; Hickey v. Boston & Lowell R. R. 
Co., 14 id. 429; Phil. & CO. R. R. Co. v. Hummell, 
44 Penn. St. 875; Gillis v. Penn. R. R. Oo., 59 id. 
129. Inthe present case it was held that the com- 
pany is only liable for wanton or willful injury. But 
where the negligence complained of consists in not 
ringing a bell, or blowing a whistle, or in not slack- 
ening speed—the attention of those in charge of 
the engine being directed to a train on another road 
near by, instead of forward on the track —this will 
not be sufficient to warrant a recovery by plaintiff. 
See The Aurora Branch R. R. Co. v. Grimes, 18 Til. 
585; Cal. & Chi. R. R. Co. v. Jacobs, 20 id. 478; 
St. L. A. &d T. H. R. R. Oo. v. Todd, 36 id. 409; 
Chi. & Alton R. R. Co. v. Getener, 46 id. 74; Shearm. 
& Redf. on Negligence, §§ 25-36; 1 Redf. Law of 
Railways, 464-568; Tonawanda R. R. Oo. v. Munger, 
5 Denio, 255. 


In Washington Life Ins. Co. v. Schaible, 1 Weekly 
Not. Cas. 369, the Supreme Court of Pennsylvania 
considered the admissibility of photographs in evi- 
dence. The action was on a life insurance policy 
issued October 16, 1871. The application contained 
the question “has the party consumption,” etc.? 
The answer was ‘“‘No.” The insured, a female, died 
October 24, and the defense sought to show that she 
died of consumption, the post-mortem examination 
revealing the fact that her lungs were filled with 
tubercules. Plaintiff rebutted by evidence that the 
death of the insured was very sudden, and that she 
was attending to work with every external appearance 
of health until within two or three days of her death. 
The plaintiff also offered in evidence a colored pho- 
tograph of the insured, taken a short time before her 
death, which, several witnesses testified, was a good 
likeness. This evidence was admitted under objec- 
tion, and the court on appeal sustained the ruling. 
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RECOVERY FOR PART PERFORMANCE OF 
CONTRACT OF SALE. 


pensons says: ‘‘Sotoo if one party, without 

the fault of the other, fails to perform his side 
of the contract in such a manner as to enable him 
to sue upon it, still, if the other party have derived a 
benefit from the part performed, it would be unjust 
to allow him to retain that without paying any thing. 
The law, therefore, generally implies a promise on 
his part to pay such a remuneration as the benefit 
conferred upon him is reasonably worth, and to re- 
cover that quantum of remuneration an action of 
indebitatus assumpsit is maintainable.” (2 Con- 
tracts, 35.) 

The doctrine of the text would seem eminently 
reasonable; it is the law of England, of Massachu- 
setts, and several other States; but it is not the law 
of this State. The leading case in England is Ozen- 
dale v. Wetherel, 9 B. & C. 386. This was an action 
to recover the price of one hundred and thirty bush- 
els of wheat delivered on a contract for two hundred 
and fifty bushels. Lord Tenterden said, that if the 
rule contended for by the defendant were to prevail, 
it would follow that if there had been a contract for 
two hundred and fifty bushels, and two hundred 
and forty-nine had been delivered to and retained 
by the defendant, the vendor could not recover, be- 
cause he had not delivered the one bushel. The 
court, in this case, said that no action would lie for 
the part delivered before the expiration of the time 
appointed for the delivery of the whole, because the 
vendee might, within that time, return the part de- 
livered if the balance were not delivered; but if he 
retain the part delivered, after that time has elapsed, 
the vendor may recover for that part, without de- 
livering the balance. This is the settled rule of 
England. This doctrine was adopted in Massachu- 
setts at an early day. in Bowker v. Hoyt, 18 Pick. 
555, where it was said that the vendee’s retention 
of the part, after the vendor’s refusal to deliver the 
residue, amounts to aseverance of the entirety of the 
contract. Parsons remarks upon this: ‘ We ap- 
prehend that a similar rule would be adopted by a 
majority of the courts of this country.” 

The rule thus laid down was summarily rejected 
and disapproved at an early day in this State, in 
Champlin v. Rowley, 138 Wend. 258, and the doctrine 
of that case has been uniformly followed among us. 
The opinion of Judge Nelson, in that case, it must 
be confessed, is very inconclusive and unsatisfactory. 
The nearest approach toa reason for the doctrine 
enunciated isthe following: ‘‘ The case falls within 
principles familiar in this court, which inculcate the 
observance of good faith in the fulfillment of con- 
tracts.” His honor disposes of an early case decided 
by Lord Hale, which was followed in Ozendale v. 
Wetherel, by saying that Judge Spencer had pro- 
nounced it ‘‘a very unreasonable decision.” And 





as for Ozendale v. Wetherel, the only attention he 
pays it is to say that it ‘is as exceptionable and as 
repugnant as the case decided by Lord Hale.” This 
is surely very slender reason for disapproving the 
common law of England, sanctioned by so intelligent 
a court as that of Massachusetts, but it is all that 
seems to be given, and has been blindly followed. 

Now it is not the policy of the law, except under 
peculiar circumstances, to compel men to keep their 
contracts, but rather to render them liable in damages 
fora breach. And even in cases where men break 
their contracts, the law will not punish them to the 
uttermost, but only to an extent sufficient to indem- 
nify the injured party. As was said by Judge Denio, 
in a case to which we shall refer hereafter: ‘‘ The 
law no doubt intends to discourage men from break- 
ing their engagements, but this is not generally ac- 
complished by visiting them with a penalty beyond 
the damages sustained. by the party injured.” Take 
for example the case of one who contracts to give 
another employment for a year, but who at the end of 
six months, without excuse, discharges the employee. 
The law will not tolerate the latter in sitting idle 
during the balance of the term, and give him judg- 
ment at its expiration for the whole year’s wages. 
The employer may show, in mitigation, that the em- 
ployee obtained, or might have obtained, employment 
elsewhere, and will be compelled to pay only such 
damages as the employee has actually suffered by 
reason of a smaller remuneration. Otherwise, we 
should have the unreasonable rule that a servant may 
obtain employment equally or even more remunera- 
tive elsewhere, and yet have a cause of action against 
his first master also for his whole year’s wages. 
This would prove thriving business for the servant, 
especially if he could manage to get himself turned 
away by several masters, The law tolerates no such 
absurdity. It will indemnify the injured party for 
his actual damage; nothing more. The same policy 
is apparent in the disinclination of the law to enforce 
covenants for liquidated damages, where the agreed 
sum is evidently in excess of the actual damage; and 
in the persistent leaning of the courts to construe such 
covenants as mere penalties, warranting a recovery 
for only the actual damage. 

Now to apply the same benevolent principle to the 
case of a sale of goods. If one contracts to deliver 
two hundred and fifty bushels of wheat, but delivers 
only one hundred, and the vendee retains the one 
hundred bushels, it would seem equitable that the 
vendor should have pay for the quantity delivered, 
and should pay damages for not delivering the bal- 
ance. Otherwise the vendee might gain a much 
larger measure of damages than he is entitled to, by 
getting the one hundred bushels for nothing. We 
believe it is a general principle, that a party wish- 
ing to rescind a contract must put the other party 
in the same position in which he stood at first. So 
it seems to us, if the vendee does not intend to pay 
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for the quantity delivered, he should return it, or 
notify the vendor of such intention. 

The doctrine which we advocate is the only one 
that does equal justice. It compels the vendee to 
pay for what he receives, and the vendor to indem- 
nify him for his failure to deliver the balance. In- 
deed, we do not know that it is at all inconsistent 
with the doctrine of Champlin v. Rowley, that the 
vendee may not only refuse to pay for what he has 
received, but may also maintain an action of dam- 
ages for failure to deliver the rest. This would be 
dealing more harshly with the failings of human 
nature than would be convenient or appropriate, ex- 
cept in an utopia. 

The law is always struggling against its own in- 
consistencies and inequalities. So the result of the 
New York doctrine on this subject is, that the 
courts will always strain a point to make such con- 
tracts severable, so as to authorize a recovery for a 
part performance; and here again our courts, and 
those of England, are amusingly at variance. In 
Champion v. Short, 1 Camp. 58, where the contract 
was for ‘‘half a chest of French plums, two hogs- 
heads of raw sugar and six hundred lumps of white 
sugar, to be all sent down without delay,” Lord 
Ellenborough said: ‘‘ Where several articles are 
ordered at the same time, it does not follow, 
although there be a separate price fixed for each, 
that they do not form one gross contract. I may 
wish to have articles A, B, C and D, all of different 
sorts and of different values; but, without having 
every one of them, as I direct, the rest may be use- 
less to me.” Still, the defendant was held for the 
plums and raw sugar, although the white sugar was 
not delivered. Now Judge Denio, in Tipton v. 
Feitner, 20 N. Y. 423, the case to which we alluded 
above, practically holds the contrary. There the 
plaintiff, in one agreement, contracted to deliver 
forthwith a quantity of dressed pork to the defend- 
ant, for a certain price, and also to sell him, ata 
different price, upon arrival, a number of live hogs 
then on the way and expected in a few days, no 
stipulation being made as to the price of payment 
for either. The pork was delivered, but the hogs 
were not. A recovery for the price of the pork, 
subject to recoupment for damages for the non- 
delivery of the hogs, was sustained; the court say- 
ing it is a question of intention whether a contract 
is severable or entire. Inasmuch as this intention 
can be derived only from the character of the con- 
tract, we do not see why the contract in Tipton v. 
Feitner is any more severable than that in Champion 
v. Short.. Plums and sugar naturally go together, 
but no more naturally than dressed pork and live 
hogs. Judge Denio saw the harshness of the old 
cases and distinguished them. In speaking of the 
ease in which Judge Spencer gave the opinion to 
which we have before alluded, he says: ‘‘ This dic- 
tum, taken broadly, would always preclude a party 








from recovery for any thing done under a contract 
where he had himself violated any of its provisions ;” 
but, he continues, this was the case ‘‘of a vendee 
in an executory contract for the purchase of land, 
who had paid a part of the price, and refused, 
without cause, to make the final payment and re- 
ceive a deed.” He distinguishes Champlin v. Row- 
ley by saying that, by the very terms of the con- 
tract, the delivery of the whole was a condition 
precedent to the final payment—a feeble distinc- 
tion, for, with rare exceptions, delivery is always a 
condition precedent to payment. In this same case 
Judge Selden, while he recognizes, seems to lament 
the doctrine under discussion, and says; “It is not 
surprising that we find it so frequently said that 
constructions, productive of such conditions, are not 
to be encouraged,” and that “courts are to see that 
such was the intention of the parties before they are 
held to so rigid a rule.” 

It seems to us, therefore, that while the case of 
Tipton v. Feitner is a sound decision, it is also 
indicative of the internal and unconscious protest of 
the judicial mind against the rigidity of the case of 
Champlin v. Rowley and kindred decisions. The lat- 
ter case is a curious instance of the way in which 
much of our law was established, even when con- 
trary to the law of England, and other of our States. 
It must be admitted, that in several important 
points, our State stands alone, and this is due to 
the blind reverence with which the dicta of a few 
of our great early judges have been received and 
followed without much examination. 


a 


PROFESSIONAL FAITH. 


WO events of unusual importance relating to pro- 
fessional fidelity have recently occurred — the 
one in England and the other in the United States. 
It is considered one of the sacred principles of 
the legal profession that matters which come under 
the cognizance of its members, while acting in the 
professional capacity, are not to be divulged or 
made use of in any but a professional way. A yio- 
lation of this principle seems to have occurred in 
the case of Sir Henry James who, as member of the 
House of Commons, has initiated an inquiry into the 
manner in which foreign loans are introduced into 
England. There were undoubted abuses in the 
foreign loan system, but the previous professional 
connection of Mr. James with it rendered it exceed- 
ingly unfortunate that he should institute an attack 
upon it as a member of parliament. And the ques- 
tion has been largely discussed in English legal circles 
whether Mr. James has not only acted in bad taste 
but also in bad faith. The circumstances which 


suggested that he was availing himself of informa- 
tion received as counsel to institute a public and 
legislative inquiry, were these: In May, 1874, he 
was engaged as counsel ina suit brought against 
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the contractors for the Paraguayan Loan No. 2. 
This suit involved the whole question of bringing 
out that loan and the method of disposing of the 
proceeds. Lengthy consultations occurred, at which 
Mr. James was present; but finally the suit was set- 
tled. Again, on the 15th of December, 1874, he 
appeared as counsel before the lords justices in a 
matter involving the Paraguayan Loan. He insists 
that the precise question which he then argued was 
an ‘interlocutory motion ” relating to the cross-ex- 
amination of witnesses; and that his only object was 
to urge that if his clients had not the opportunity of 
publicly cross-examining, as hostile witnesses, certain 
persons, there would be an absolute denial of justice. 
The lords justices ruled against him however. It 
will be seen that Sir Henry James was connected 
professionally in the Paraguayan Loan suit in such 
a way that he learned all about the secret affairs of 
the system; and the statement that the suit was 
settled, and that in another instance he was before 
the-court on an interlocutory motion, was but a 
technical subterfuge. Now, by the inquiry which 
he caused to be instituted through the House of 
Commons, the very point which Mr. James, as coun- 
sel, was aiming at judicially, is being accomplished 
legislatively ; for the witnesses summoned before the 
committee of the House are the very persons men- 
tioned in the argument before the court. 

It seems, further, that by a resolution of the House 
of Commons, passed in June, 1858, and which is now 
on the records of the House, it was declared: 
‘* That it is contrary to the usage, and derogatory 
to the dignity, of this House that any of its members 
should bring forward, promote or advocate, in this 
House, any proceeding or measure in which he may 
have acted or been concerned, for or in considera- 
tion of any pecuniary fee or reward.” It would 
appear, then, that Mr. James is condemned not only 
by the rules of his profession, but also by the rules 
of parliament. And we take it that the principle is 
as well established in this country as it is in Eng- 
land, that the subject-matter of causes, in which 
members of the profession are engaged, should be 
kept secret, and that information obtained as coun- 
sel in a case should never be used in any other way 
or in any other capacity than professionally. 

It is another principle of the legal profession that 
matters which are confided to its members as law- 
yers are never to be used to the injury of the client. 
No technicality can justify a lawyer in first obtain- 
ing information from a person in his professional 
capacity,.and then using that information for the 
benefit of a hostile person, no matter whether the 
subject-matter is in litigation at the time or not. It 
is not necessary that there should be a suit pending, 
in order to protect the confidential communications 
of a client from betrayal at the hands of his lawyer. 
It is not necessary that the lawyer should even 
understand the full and complete nature of the 








difficulty between one who asks his advice and 9 
third person; if the lawyer gives his professional 
word that he will not make use of the results of the 
interview to the advantage of the adversary, he is 
bound thereby, although he does not understand the 
precise nature of the controversy before he gives his 
promise. 

In view of these well-established principles of 
professional fidelity, it is impossible to reconcile the 
attitude of Mr. Tracy in the Tilton-Beecher case. 
The circumstances of his connection with that case 
are too well known to need recounting here. It is 
stated that Mr. Tracy’s brother lawyers in the case 
are satisfied with his course, and that they think he 
has committed no breach of professional faith. It 
will be a difficult matter for them to satisfy the 
profession at large, however, if they have satisfied 
themselves. Upon Mr. Tracy’s own showing, we 
cannot see how he can save himself from the just 
reproach of the profession. Even if he did not 
understand the precise nature of the charge which 
Mr. Tilton made against Mr. Beecher, he knew that 
Mr. Tilton relied upon him in his professional ca- 
pacity, and gave him information which he promised, 
in effect, not to use against him in case the parties 
afterward came into collision. The excuse that Mr. 
Tracy misunderstood the character of the charge, 
or that Mr. Tilton did not charge so grave an 
offense as he afterward charged, if that be true, 
cannot be availed of by Mr. Tracy. That he lis- 
tened to Mr. Tilton’s story, that he promised not to 
go against Mr. Tilton in case of a collision with Mr. 
Beecher, that he acted in all this professionally, 
bound him absolutely and by all the sacred princi- 
ples of the profession not to appear subsequently 
against Mr. Tilton. We can see no escape from this 
conclusion, and we believe it is concurred in by the 
great majority of the profession throughout the 


country. 
OO 


FINANCIAL LAW. 





LIABILITY OF BANKS FOR SAFE DEPOSITS. 


we recently published the case of the First National 

Bank of Lyons v. Ocean National Bank (ante, p. 
250), which was decided by the New York Court of 
Appeals, and related to the liability of banks for safe 
deposits. Judge Allen, who delivered the opinion, re- 
ferred with approval to the case of Wiley v. First 
National Bank of Brattleboro, recently decided in the 
Supreme Court of Vermont. The latter case holds 
that the taking of special deposits to keep, merely for 
the accommodation of the depositor, is not within the 
authorized business of national banks. Wheeler, J., 
who delivered the opinion, among other things, said: 

“It is insisted for the plaintiff that the cashier, by 
taking the bonds and delivering the written certificate 
that they were deposited in the bank for safe-keeping, 
bound the bank io keep them safely, and that it has 
thereby become responsible for them. But, although 
Lord Coke, in his report of Southcote’s Case, Rep. 83, 
aud in his commentary on Littleton, 1 Inst. 89, a, 5 
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considered that a bailment to keep merely and one to 
keep safely were of the same obligation, other reports 
of that case do not seem to warrant his conclusion 
from it. Southeote v. Bennet, Cro. Eliz. 815. And it 
appears to be now well settled that there is a substan- 
tial difference between the two undertakings. Coggs 
v. Bernard, 2 Ld. Raym. 911; Jones on Bail. 48; Story 
on Bail., §72. In Foster v. Essex Bank, 17 Mass. 497, it 
was expressly decided that neither the cashier nor the 
president of that bank, even when it had followed the 
practice of taking special deposits, could bind it by an 
express promise to keep the coin deposited safely, be- 
cause such a promise would be outside the practice of 
taking to keep merely. And clearly, on the authority 
of that case, the cashier in this case could not bind 
this bank by an express promise to keep the plaintiff’s 
bonds safely. And the undertaking to keep, implied 
from the mere acceptance of a deposit, is as far outside 
the authorized business of this bank as that express 
undertaking was outside the practice of that one. This 
case does not show that the cashier placed these bonds 
in the vault, or with the property of the bank, at all; 
but, doubtless, the plaintiff expected he would, and he 
did put them into the vault of the bank. But, if he 
did, he did not do it as the agent of the shareholders 
of the bank in their corporate capacity, for he had not 
been made agent for such a purpose. If he had him- 
self become a depositary, and put them there because 
he considered that to be a safe place for him to keep 
them in, then the bank is no more liable for them 
than it would be for bonds of his own, if he should 
put them there for the same reason. If he was the 
plaintiff's agent in putting them there, they were there 
at the plaintiffs risk as much as they would have been 
if the plaintiff had himself, with leave of the person in 
charge, placed them there. In neither case would the 
bank be any more liable than a merchant would be if 
the plaintiff should get his clerk to lock bonds of the 
plaintiff in his safe; or than a town would be if he 
should get the town clerk to lock his bonds into the 
safe used to keep the town records in. The cashier 
had no authority to bind the bank by any contract for 
the custody of the bunds, and the mere fact, if it was 
the fact, that they got into the vault of the bank would 
not charge the bank with their custody. National 
banks have uses for government bonds, and might in 
various ways, probably, convert them to their use, 
a dshould they do so, they would unquestionably be 
liable for the tort as natural or other artificial persons 
would, but as this case now stands, no such cause of 
action appears. 

“Foster v. Essex Bank is the only one of the cases 
cited in argument, or that has been observed, that 
has involved any question enough like the leading one 
in this case to afford any direct guide for its decision; 
and there is this difference between that case and this, 
that in that case the charter did not proceed to ex- 
press what powers the bank should have to make con- 
tracts and to do business, while in this the act under 
which this bank is organized does expressly set forth 
what powers the banks should have, and does not in- 
clude power to take special deposits among them. 
This case would have been like that as to powers 
of the banks if the act of congress, after authorizing 
the formation of banks with powers to contract, sue 
and be sued, had stopped there, without setting forth 
any thing about the business as to which they might 
contract. As it is, the case has had to be decided more 
upon the construction of the act of congress, considered 








with reference to settled principles that stand about 
the subject, than upon decided cases. And upon that 
act so considered, it is determined here that the taking 
such special deposits to keep, merely for the accom- 
modation of the depositor, is not within the author- 
ized business of such banks, and that their cashiers 
have no power to bind them to any liability on any 
express contract accompanying, or any implied con- 
tract arising out of such taking.”’ 


RAILROAD BonDSs, WHEN N&GOTIABLE — Bona FipE 
HOLDER. 


In Hotchkiss v. National Shoe and Leather Bank of 
New York City and the Tradesmen’s National Bank, 
decided in the Supreme Court of the United States, it 
appeared that in May, 1863, the Milwaukee and St. Paul 
Railway Company issued coupon bonds, by each of 
which the company acknowledged its indebtedness to 
certain persons named, or bearer, in the sum of $1,000, 
and promised to pay the amount to the bearer on the 
1st day of January, 1893, at the office of the company 
in the city of New York, with semi-annual interest at 
the rate of seven per cent per annum, on the presenta- 
tion and surrender of the coupons annexed as they 
severally became due. Immediately following this 
acknowledgment of indebtedness and promise of pay- 
ment, there was in each of the instruments a further 
agreement of the company to make what was termed 
“the scrip preferred stock,” attached to the bond, 
full-paid stock at any time within ten days after any 
dividend should have been declared and become pay- 
able on such preferred stock, upon surrender, in the 
city of New York, of the bond and the unmatured 
interest warrants. To each of the bonds there was 
originally attached by a pin the certificate of scrip 
preferred stock thus referred to, which stated that the 
complainant was entitled to ten shares of the capital 
stock of the company, designated as “scrip preferred 
stock;’’ and that upon the surrender of the certificate 
and accompanying bond, and all unmatured coupons 
thereon, as provided in the agreement, he should be 
entitled to receive ten shares of full-paid preferred 
stock. Three of these bonds with certificates attached 
were stolen from the plaintiff, and were taken by the 
defendants as collateral security for notes discounted 
by them, without actual notice of any defect in the 
title of the holder; but the certificates were at the 
time detached from the bonds. Held, 1st, that the 
bonds were negotiable instruments, notwithstanding 
the agreement respecting the scrip preferred stock 
contained in them, that agreement being independent 
of the pecuniary obligation of the company; and, 2d, 
that the absence of the certificates originally attached 
to the bonds, when the latter were taken by the de- 
fendants, was not of itself a circumstance sufficient to 
put the defendants upon inquiry as to the title of the 
holder. 

Field, J., who delivered the opinion of the court, 
said: “In Hodges v. Shuler, 22 N. Y. 114, which was 
decided by the Court of Appeals of New York, we 
have an adjudication upon a similar question. There 
the action was brought upon a promissory note of the 
Rutland and Burlington Railway Company, by which 
the company promised, four years after date, to pay 
certain parties in Boston $1,000, with interest thereon 
semi-annually, as per interest warrants attached, as the 
same became due; ‘Or, upon the surrender of this 
note, together with the interest warrants not due, to 
the treasurer, at any time until six months of its ma- 
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turity, he shall issue to the holders thereof ten shares 
of the capital stock in said company in exchange 
therefor, in which case interest shall be paid to the 
date to which a dividend of profits shall have been 
previously declared, the holder not being entitled to 
both interest and accruing profits Curing the same 
period.’ 

“It was contended that the instrument was not in 
terms or legal effect a negotiable promissory note, but 
&@ mere agreement, and that the indorsement of it ope- 
rated onjy as a mere transfer, and not as an engage- 
ment to fulfill the contract of the company in case of 
its default. But the Court of Appeals held otherwise. 
‘The possibility seems to have been contemplated,’ 
says the court, ‘that the owner of the note might, 
before its maturity, surrender it in exchange for stock, 
thus canceling it and its money promise, but that 
promise was nevertheless absolute and unconditional, 
and was as lasting as the note itself. In no event 
could the holder require money and stock. It was 
only upon a surrender of the note that he was to re- 
ceive stock, and the money payment did not mature 
until six months after the holder’s right to exchange 
the note for stock had expired. We are of opinion 
that the instrument wants none of the essential re- 
quirements of a negotiable promissory note. It was 
an absolute and unconditional engagement to pay 
money on a fixed day, and although an election was 
given to the promisees, upon a surrender of the instru- 
ment six months before its maturity, to exchange it 
for stock, this did not alter its character or make the 
promise in the alternative sense in which that word is 
used in respect to promises to pay.’ 

“In Welch v. Sage, 47 N. Y. 143, the effect of the cer- 
tificate attached to the bonds issued by the Milwaukee 
and St. Paul Railway Company, identical with those 
in this case, was considered by the same Court of 
Appeals, and the court there held that the certificate 
constituted no part of the bond; that the latter was 
entire and perfect without it, and that the admission 
of the debt and promise to pay were in no degree 
qualified by it. 

“ The absence of the certificates, at the time the bonds 
were received by the defendants, was not of itself a cir- 
cumstance sufficient to put the defendants upon inquiry 
as to the title of the holder. There is no evidence in 
the case, as already observed, that the privilege which 
the certificates conferred was of any value; and if it 
had value no obligation rested upon the holder to pre- 
serve the certificates. He was at liberty to abandon 
the privilege they conferred and rely solely upon the 
absolute obligation of the company to pay the amounts 
stipulated. The absence of the certificates when the 
bonds were offered to the defendants amounted to 
little if any thing more in legal effect than a statement 
by the holder that in his judgment they added nothing 
to the value of the bonds. In the case of Welch v. 
Sage, already cited, it was held that the absence of the 
certificate from the bond when taken by the purchaser 
would not of itself establish the fact that the purchaser 
was guilty of fraud or bad faith, although it would be 
acircumstance of some weight, in connection with 
other evidence. 

“The law is well settled that a party who takes negoti- 
able paper before due for a valuable consideration, 
without knowledge of any defect of title, in good faith, 
can hold it against all the world. A suspicion that 
there is a defect of title in the holder, or a knowledge 
of circumstances that might excite suspicion in the 
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mind of a cautious person, or even gross negligence at 
the time, will not defeat the title of the purchaser. 
That result can be produced only by bad faith, which 
implies guilty knowledge or willful ignorance, and the 
burden of proof lies on the assailant of the title. It 
was so expressly held by this court in Murray v. Lard- 
ner, 2 Wall., where Mr. Justice Swayne examined the 
leading authorities on the subject, and gave the con- 
clusion we have stated. See, also, Goodman v. Simonds, 
20 How. 343. 

**In the present case it is not pretended that the de- 
fendants, when they took the bonds in controversy, 
had notice of any circumstances outside of the instru- 
ments themselves, and the absence of the certificates 
referred to in them, to throw doubt upon the title of 


the holder.”’ 
———_—__-->——__—_. 


NAVIGATION OF RIVERS — PIERS ERECTED 
BY RIPARIAN OWNER — PILOTS. 


SUPREME COURT OF THE UNITED STATES. 


ATLEE, APPELLANT, V. NORTHWESTERN UNION 
PacKetT COMPANY. 


1, A pier erected in the na ble water of the Mississippi river 
for the sole use of the owner, as part of a boom 
for saw-logs, without license or authority of Cy hae except 
such as may arise from his ownership of jacent 
shore, is an ye structure, ny | =’ oo mah » liable for 
the sinking of a barge run agains in the n 

2. Such a structure differs very materially from wharves, piers 
and others of like character made to facilitate and aid 


navigation, and generally regulated by city or town ordi- 
—o or by statutes of the State, or other competent 
authorit 
. They also have avery different standing in the courts from 
railroad b 


piers built for ridges across navigable streams, 
which are authorized by acts of Congress or statutes of the 
States. The structure in question is sustained by none of 
these considerations. 

4. Pilots on the navigable rivers of the interior are selected, 
examined, licensed mainly for their knowledge of the to 
graphy of the streams where they are employed; and a 
constant and familiar acquaintance with the towns, 
trees, etc., and the relation of the ep od ind bey and ¢ 
the snags, sand -bars, sunken barges an er dangers 0 
be river as they may arise, is essential to the character of 


as pilot. 
5. Hence, = ilot in this case, who ran his vessel > me a pier 
which ould have known was there, but did not, was in 
fault for. want of that cnewnenys He was also in fault for 

h the shore near where he knew the mill and boom 
of appellant were in a dark night, when the current of the 
river = have carried him into safe and deep water 


further ow 
6. Both parties being in fault, the are to be divided 
according to 


the admiralty rule in such case. 
PPEAL from the Circuit Court for the District of 
lowa. 

Mr. Justice MrtieR delivered the opinion of the 
court. 

This suit was originally a libel in admiralty in the 
District Court of Iowa, founded on the sinking of a 
barge, for which the appellant was charged to be liable, 
on the ground that it was caused by a collision with a 
stone pier built by him in the navigable part of the 
Mississippi river. The District Court was of opinion 
that Atlee had not exceeded his rights as a riparian 
owner in building the pier where it was in aid of his 
business as a lumberman and owner of a saw-mill on 
the bank of the river, the pier being part of a boom to 
retain his logs until needed for sawing. But that court 
was further of opinion that, by failing to have a light 
on this pier during a dark night, Atlee was guilty of a 
fault which rendered him in part responsible for the 
collision. As, however, the libellants were also found 
to be in fault, for want of care and knowledge of this 
obstruction on the part of the pilot, the District Court 
divided the damages, and rendered a decree against 
Atlee for half of them. 








THE ALBANY LAW JOURNAL. 





a 





right to erect the pier where it was, and, seeing no fault 
on the part of the pilot, decreed the whole damage 
against Atlee. 

The appeal from that decree was submitted to this 
court on printed argument November 26, 1873, and it 
was affirmed by an equal division of the court, which 
was at that time composed of eight members. On ap- 
plication for rehearing, this decree of affirmance was 
set aside, and a re-argument ordered on the question 
whether the damages should be apportioned, both par- 
ties being in fault. 

As the court is now full, when this latter argument 
is presented and the original decree of affirmance has 
been set aside, the court has reconsidered the whole 
matter, and I now proceed to announce its judgment. 

No question is made of the jurisdiction of the Dis- 
trict Court sitting in admiralty. 

The testimony is very voluminous, as is also the dis- 
cussion of it by counsel, but we are of opinion that the 
decision of the case must rest mainly on undisputed 
facts, or those about which there is but little conflict 
of testimony. 

We shall assume the truth of the facts which we state 
as the foundation of our judgment, without a refer- 
ence to the witnesses by which they are proved. 

The pier against which libellant’s barge struck is 
about thirty feet square, constructed of stone and 
timber, located from one hundred and forty to fifty 
feet from the bank of the river, in water of the average 
depth of twelve feet at that place, being ten feet even 
at a low stage of the water. 

At low water this pillar is fifteen feet above the sur- 
face, and a foot or two in very high water. A part of 
the distance between the shore and the pier consists 
in low water of a sand-bar. Seven hundred feet above 
the pier this sand-bar tends to a point in the river 
made by the deposits from a small stream called French 
creek, and this point, in relation to the general course 
of the river, projects something further toward the 
center of the channel than Atlee’s pier does. 

Three-quarters of a mile above the pier is the levee, 
wharf or landing-place of the city of Fort Madison. 

The appellant was the owner of extensive saw-mills, 
aud of the lands on which they were located, bounded 
by the river at the point of the location of the pier for 
some distance above and below. He had built this 
pier, and another below it, as parts of a boom for re- 
ceiving and retaining the logs necessary for use in 
his mill. Some kind of a boom was necessary to enable 
him to keep these logs safely and economically. No 
question is made but that if he had a right to build a 
pier at that place, it was built with due skill and care, 
and that he was blameless in every other respect, un- 
less the absence of a light at night was a fault. 

The first question, then, to be decided is, whether, 
in view of these facts, appellant could lawfully build 
such a pier at the precise spot where this was located. 

The affirmative of this proposition was held by the 
learned judge of the District Court, on the general 
ground of the analogy which the present case bears 
to wharves, levees, piers and other landing-places 
on navigable rivers, which are built and owned by 
individuals, and which are projected into the navi- 
gable channel of the river farther than defendant’s 
pier. The cases of Yates v. Milwaukee, 10 Wall. 497; 
Dutton v. Strong, 1 Black, 25, and The Railroad Co. v. 
Schuremier, 7 Wall. 272, are cited in support of the 
proposition. Bridges, also, across these rivers, with 
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The Circuit Court was of opinion that Atlee had no 
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piers, which clearly render navigation more hazard- 
ous, and which have by this court been held to be law- 
ful structures, are cited in aid of this view. Gilman v. 
The City of Philadelphia, 3 Wall. 713. 

What is the precise extent to which, in cities and 
towns, these structures owned by individuals, or by 
the town or city corporations, may be permitted to 
occupy a portion of what had been navigable water, 
and under what circumstances this may be done, it is 
not our present purpose to decide, nor to lay downany 
invariable rule on the subject. It is sufficient to say 
that we do not consider the case before us as falling 
within the principles on which that class of cases has 
been decided. 

In all incorporated towns or cities located on naviga- 
ble waters, there is in their charters, or in some general 
statute of the State, either express or implied power 
for the establishment and regulation of these land- 
ings. 

This may be done by the legislature of the State or 
by authority expressly or impliedly delegated to the 
local municipal government. In all such cases there 
is exercised a control over the location, erection and 
use of such wharves or landings, which will prevent 
their being made obstructions to navigation and stand- 
ing menaces of danger. 

The wharves or piers are generally located by lines 
bearing such relation to the shore and to the navigable 
water as to present no danger to vessels using the river, 
and the control which the State exercises over them is 
such as to secure at once their usefulness and their 
safety. 

These structures are also allowable in a part of the 
water which can be used for navigation, on the ground 
that they are essential aids to navigation itself. 

The navigable streams of the country would be of 
little value for that purpose if they had no places where 
the vessels they floated could land, with conveniences 
for receiving and discharging cargo, for laying by safely 
until this is done, and then departing with ease and 
security in the further prosecution of their voyage. 
Wharves and piers are as necessary almost to the suc- 
cessful use of the stream in navigation as the vessels 
themselves, and are to be considered as an important 
part of the instrumentalities of this branch of com- 
merce. But to be of any value in this respect, they 
must reach so far into deep water as to enable the ves- 
sels used in ordinary navigation to float while they 
touch them and are lashed to their sides. They must 
of necessity occupy a part of the stream over which a 
vessel could float if they were not there. 

The structure of Mr. Atlee is sustained by none of 
these considerations. It is built far away from a city 
or town, and might as well be ten miles off as where it 
is, for any relation it has to the business or commerce 
of the city of Fort Madison, or any subjection to the 
control of the city authorities. His right to build this 
structure in the navigable channel of the river is un- 
supported by any statute of the State, general or spe- 
cific, by any ordinance of a city or town, or by any 
license from any authority whatever. 

Nor is there any claim or pretense that this pier is in 
aid of navigation. No vessel or water craft is expect- 
ed to land there, nor are there any arrangements by 
which they can land-or be secured or fastened. The 
size of the pier, its sharp corners, its elevation from 
the water, and its want of connection with the shore, 
forbid any such use of it. It is intended to receive 
nothing that floats but rafts, and no rafts but such as 
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its owner designs to keep there permanently for his 
own use. 

He rests his defense solely on the ground that at any 
place where a riparian owner can make such a struc- 
ture useful to his personal pursuits or business, he 
can, without license or special authority, and by virtue 
of this ownership, and of his own convenience, project 
a pier or roadway into the deep water of a navigable 
stream, provided he does it with care, and leaves a 
large and sufficient pass-way of the channel unobstruc- 
ted. 
No case known to us has sustained this proposition, 
and we think its bare statement sufficient to show its 
unsoundness. 

It is true that bridges, especially railroad bridges, 
exist across the Mississippi and other navigable 
streams, which present more dangerous impediments 
to navigation than this pier of Mr. Atlee’s, and that 
they have, so far as they have been subjected to 
judicial consideration, been upheld. But this has 
never been upon the ground of the absolute right of 
the owners of the land on which they abutted to build 
such structures. The builders have in every instance 
recognized the necessity of legislative permission by 
express statute of the State, or of the United States, 
before they ventured on such a proceeding. And the 
only question that has ever been raised in this class of 
cases is, whether a State could authorize such an inva- 
sion of the rights of persons engaged in navigating 
these streams. This court has decided that in the 
absence of any legislation of Congress on the 
subject, the State may authorize bridges across naviga- 


ble streams by statutes so well guarded as to protect 


the substantial rights of navigation. Gilman v. Phila- 
delphia, 3 Wall. 228. But Mr. Atlee has no such au- 
thority, and pretends to none. 

Weare of opinion that the pier against which libel- 
lant’s barge struck was placed by him in the navigable 
water of the Mississippi river, without authority of 
law, and that he is responsible for the damages to the 
barge and its contents. 

But the plaintiff has elected to bring his suit in an 
admiralty court, which has jurisdiction of the case, 
notwithstanding the concurrent right to sue at law. 
In this court the course of proceeding is in many re- 
spects different, and the rules of decision are different. 
The mode of pleading is different, the proceeding 
more summary and informal, and neither party has a 
right to trial by jury. An important difference as re- 
gards this case in the rule for estimating the damages. 

In the common-law court the defendant must pay 
all the damages or none. If there has been on the part 
of plaintiffs such carelessness or want of skill as the 
common law would esteem to be contributory negli- 
gence, they can recover nothing. By the rule of the 
admiralty court, where there has been such contribu- 
tory negligence, or in other words, when both have 
been in fault, the entire damages resulting from the 
collision must be equally divided between the parties. 
This rule of the admiralty commends itself quite as 
favorably in its influence in securing practical justice 
as the other, and the plaintiff who has the selection 
of the forum in which he will litigate, cannot complain 
of the rule of that forum. 

It isnot intended to say that the principlés which 
determine the existence of mutual fault on which tbe 
damages are divided in admiralty, are precisely the 
same as those which establish contributory negligence 
at law that would defeat the action. Each court has 
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its own set of rules for determining these questions, 
which may be in some respects the same, but in others 
vary materially. 

The district judge was of opinion in this case that 
the libellant was in fault, so as to require the applica- 
tion of the admiralty rule, and on that point this court 
agrees with him. 

The character of the skill and knowledge required of 
a pilot in charge of a vessel on the rivers of the coun- 
try is very different from that which enables a naviga- 
tor to carry his vessel safely on the ocean. In this 
latter case a knowledge of the rules of navigation, with 
charts which disclose the places of hidden rocks, dan- 
gerous shores, or other dangers of the way, are the 
main elements of his knowledge and skill, guided as 
he is in his course by the compass, by the reckoning, 
and the observations of the heavenly bodies, obtained 
by the useof proper instruments. It is by these he 
determines his locality and is madeaware of the dan- 
gers of such locality, if any exist. But the pilot of a 
river steamer, like the harbor pilot, is selected for his 
personal knowledge of the topography through which 
he steers his vessel. In the long course of a thousand 
miles in one of these rivers, he must be famiiiar with 
the appearance of the shore on each side of the river 
as he goes along. Its banks, towns, its landings, its 
houses and trees, and its openings between trees, are 
all landmarks by which he steers his vessel. Thecom- 
pass is of little use to him. He must know where the 
navigable channel is, in its relation to all these exter- 
nal objects, especially in the night. He must also be 
familiar with all dangers that are permanently located 
in the course of the river, as sand-bars, snags, sunken 
rocks or trees, or abandoned vessels or barges. All 
this he must know and remember and avoid. To do 
this he must be constantly informed of changes in the 
current of the river, of sand-bars newly made, of logs 
or snags, or other objects newly presented, against 
which his vessel might be injured. In the active life 
and changes made by the hand of man or the action of 
the elements in the path of his vessel, a year’s absence 
from the scene impairs his capacity, his skilled knowl- 
edge very seriously in the course of a long voyage. He 
should make a few of the first ‘trips,’ as they are 
called, after his return, in company with other pilots 
more recently familiar with the river. 

It may be said that this is exacting a very high order 
of ability in a pilot. But when we consider the value 
of the lives and property committed to their control,. 
for in this they are absolute masters, the high com- 
pensation they receive, and the care which Congress 
has taken to secure by rigid and frequent examinations 
and renewal of licenses, this very class of skill, we do 
not think we fix the standard tvo high. 

Any pilot who, during the navigable season of the 
year 1870, was engaged in conveying vessels up and 
down the Mississippi river past Fort Madison, would 
have known of the existence of this pier and would 
have avoided it. Though the pilot in this case had been 
years engaged in navigating this part of the river, he 
had been absent for over a year, and this was his first 
voyage in a period of about fifteen months. He, there- 
fore, did not know of the existence of this pier and ran 
against it. 

Again, the natural current of the river, after striking 
the little projection of the sand-bar below Fort Madi- 
son, is toward the eastern shore, and away from the 
shore with which this pier is connected. There was a 
large expanse of deep water a hundred feet further out 
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than where the vessel ran which was safe, while there 
must always have been felt to be more or less danger 
of striking the saw-logs or boom, or some other matter 
belonging to Atlee’s mill, by hugging the shore at that 
point even before the pier was built. A careful and 
prudent pilot ina dark night as this was would, there- 
fore, have taken the middle of the river, the course 
of its natural current, instead of tending inward 
toward the shore after passing the projecting point of 
the sand-bar. For these reasons we are of opinion 
that there was such want of knowledge and skillin 
the pilot, and such want of care in his management of 
his vessel at that point, as to require the damages to 
be divided. 

Asthere is no exception to the report of the com- 
missioner of the District Court—to whom the question 
of damages was referred — based on this view, the de- 
cree of the Circuit Court is reversed, with instructions 
to render a decree on the basis of that report for half 
the damages which he found the libellant to have suf- 
fered. 

—_——_@—_—____—. 


NATURE OF THE POWER OF TAXATION.* 


CHAPTER II. 


LIMITATIONS ON TAXING POWER, WHERE NO EXPRESS 
CONSTITUTIONAL RESTRICTIONS. 


ECTION 10. Power of courts. The power of the 
courts to declare void an act of the legislature, in 
the absence of express constitutional limitations, is an 
exceedingly delicate one, and should be exercised with 
the greatest caution; but of its existence there can be 
no doubt. It is a conceded principle as to the States 
of the American Union, that all sovereignty resides in 
the people. This sovereignty is distributed among the 
different departme.ts of government — legislative, 
executive and judicial. It results from the nature of 
this government that the power of the legislature is 
not unlimited. It cannot exercise executive or judi- 
cial powers.(1) Each department, in the absence of 
express limitations, is supreme while exercising its 
proper functions; neither can exercise the powers of 
the other. So strongly is this principle impressed upon 
the American people, that one of the new States has 
embodied it in express terms in its fundamental law. 
The constitution of Minnesota distributes the powers 
of government into legislative, executive and judicial, 
and declares ‘‘that no person belonging to or consti- 
tuting one of these departments shall exercise any of 
the powers properly belonging to either of the others, 
except in the instances provided fur in the constitu- 
tion.’’(2) 

§11. English and American courts. At an early day 
the English courts undertook to declare void acts of par- 
liament, on the sole ground that they were repugnant 
to natural justice or morality. In Day v. Savage, Hob. 
85, where a custom of the city of London was pleaded, 
and it was claimed by the defendant that the custom 
was, in such cases, to refer the issue taken upon such 
plea to the mayor, etc., of the city of London to certify 
the custom, the court held, that although the custom 
was confirmed by purliament, yet that an act of par- 
liament made against ‘natural equity,’’ as to make'a 
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man a judge in his own case, is void in itself. The 
later cases do not question the supremacy of parlia- 
ment.(1) In America, however, there has been a dis- 
position to adhere to the earlier English cases.(2) The 
reason of the difference is manifest. In England the 
encroachments upon private right were made by the 
executive, often supported by pliant judges; the great 
battle for private right and individual liberty ,was 
fought by the house of commons, and when these were 
placed upon a firm foundation, every Englishman in- 
stinctively regarded parliament as the great bulwark 
against oppression. But, in this country, the danger 
to private right and individual liberty has been that 
legislatures, influenced by popular passion or prejudice, 
or controlled by combinations of vicious men, should 
disregard every thing that opposed their wills. And 
the courts have been looked to by the people as a pro- 
tection from arbitrary acts of the legislature. While 
this is true, it will be found that the cases which are 
referred to do not sustain so broad a proposition as laid 
down in Hobart. Where the act is clearly a judicial 
act, where it appropriates private property for public 
use without compensation, or appropriates private 
property for a private purpose in any manner, where 
it assesses taxes for a private purpose, the courts do 
not hesitate to hold the act void.(3) 

§12. Opinions of Marshall and Ruggles, JJ. Taxes 
can only be imposed for a public purpose; they cannot 
be imposed for a private purpose. There are strong 
expressions to be found in many cases which seem to 
favor the idea that the taxing power is without limit, 
so far as the control of the courts is concerned. The 
authority quoted is the opinion of Judge Marshall in 
McCulloch v. Maryland,(4) and of Judge Ruggles in 
People v. Mayor of Brooklyn.(5) ‘The only security 
against the abuse of this power is found in the struc- 
ture of the government itself. In imposing a tax, the 
government acts upon its constituents. This is, in 
general, sufficient security against erroneous and op- 
pressive taxation. The people of a State, therefore, 
give to their government a right of taxing themselves 
and their property; and as the exigencies of the gov- 
ernment cannot be limited, they prescribe no limits to 
the exercise of this right, resting confidently on the 
interest of the legislature and the influence of the con- 
stituents over their representatives to guard them 
against its abuse.’’(6) In the case in which this lan- 
guage is used a tax law was declared void, not because 
of any conflict with the express provisions of the con- 
stitution of the State or of the United States, but 
because of an implied conflict between the powers con- 
ferred upon the federal government and the tax law. 
It was decided that a bank was a necessary and proper 
instrumentality to be used in conducting the financial 
affairs of the federal government, and that the sover- 
eignty of the State did not extend to instrumentalities 
of the federal government, as, by the compact between 
the States, that government was to be supreme.(7) An 
attentive consideration of the language, in connection 
with the facts of the case itself, will show that Judge 
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Marshall intended to assert no such proposition as is at- 
tributed tohim. It is undoubtedly true “‘ that the exi- 
gencies of the government cannot be limited,” and, 
as a general rule, the people prescribe no limits to the 
exercise of this right. I suppose by exigencies is meant 
the necessity of the government for revenue for the 
purposes of government; to this there is no limit, and 
the abuse of this must be corrected by the influence of 
the constituents on the legislature. But I cannot sup- 
pose that this able jurist meant to say that the legisla- 
ture could impose taxes for a private purpose, and that 
there was no remedy in such case but the one named; it 
seems to me that the true meaning to be attached to 
the language is, that when taxes are imposed for a 
proper governmental purpose, the amount, the subjects 
and mode of imposition are vested in the legislature 
alone. 

Judge Ruggles, after quoting from Judge Marshall’s 
opinion just cited, proceeds: “‘It must be conceded 
that the power of taxation and of apportioning taxa- 
tion, or of assigning to each individual his share of the 
burden, is vested exclusively in the legislature, unless 
this power is limited or restrained by some constitu- 
tional provision. The power of taxing and the power 
of apportioning taxation are identical and inseparable. 
Taxes cannot be laid without apportionment; and the 
power of apportionment is therefore unlimited, unless 
it be restrained as a part of the power of taxation.’’(1) 

This was a case of local assessment for grading and 
paving a street, and it was claimed that taxation should 
be general, and embrace all persons within the State, 
or some district or territorial division of the State. In 
the connection in which it was used, and as a general 
proposition, the doctrine laid down is sound, but it 
does not support the cases which claim unlimited 
power for the legislature as to taxation. 

§13. Public purpose a question for the courts. Whether 
the purpose is a public one is a question for the 
courts,(2) and is precisely similar to the question of pub- 
lic use in the exercise of the right of eminent domain. 
This must be so from the nature of the case. If the leg- 
islature can determine whether the use is a public one, 
then the safeguards in the bill of rights and constitu- 
tion of the States and United States for the protection 
of private property are valueless.(3) The legislature 
cannot, by declaring the use to be public, when it is 
within the constitution a private use, authorize the 
property of one citizen to be taken from him and given 
to another; but when the use for which the property 
is desired is in its nature public, the legislature are the 
supreme and final judges, whether the public necessity 
or benefit is such as to call for the exercise of the 
power; whether the time is a fitting one; what par- 
ticular property may be taken, and in what manner, 
in respect to instrumentalities, to be employed for the 
purpose, whether State officers, individuals or corpo- 
rations. (4) 
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The acquisition of lands for the purpose of specula- 
tion or sale by a railroad, or to prevent interference 
by competing lines or methods of transportation, or in 
aid of collateral enterprises remotely connected with 
the running or operating of the road, are not such 
purposes as authorize the condemnation of property.(1) 
A railroad having lease of land may, when the proper 
running and operating of its road, and the interests of 
the public require permanent structures for its depots, 
acquire the fee in the land under power of eminent 
domain.(2) 

§14. What is public purpose? While it seems to be 
a concession, in the majority of cases, that the purpose 
for which taxes are imposed must be public as opposed 
to a private purpose, there is great diversity of opinion 
as to what constitutes a public purpose. The classes 
of cases in which the question principally arises are 
donations or subscriptions by municipal corporations 
to railroads and agricultural colleges, the extension of 
city boundaries to include lands used for agricultural 
purposes and subject them to city taxes, and bounties 
paid to soldiers to avoid a draft. An examination 
of the principles on which these cases are based will 
aid us in ascertaining the limits of the public purpose. 

idipcniimnnsie 
COMMISSION OF APPEALS ABSTRACT. 
PASSENGER. 

Injuries received on railroad: injured party acting 
under advice of physician.— This action was brought 
to recover damages for injuries received by plaintiff 
while a passenger on defendant’s road. The defend- 
ant gave evidence, tending to show that exercise taken 
by plaintiff might have tended to retard his recovery, 
and that quiet would have been better. The plaintiff 
was allowed to prove, under objection, that he was 
advised by his physician that it was right and proper 
to exercise. Held, no error; that plaintiff was bound 
to use ordinary care to effect his cure and restoration 
to health, and having acted in good faith and under 
the advice of a competent physician, even if it was er- 
roneous the error would not shield defendant. Lyons v. 
Erie R. Co. Opinion by Earl, C. 


SUBSCRIPTION. 

When subscriber not bound : effect of chapter 84, Laws 
of 1869.—This action was brought to recover a sub- 
scription of $200, alleged to have been made by de- 
fendant to plaintiff’s stock. Plaintiff was a corpora- 
tion organized under the general railroad act (chap. 140, 
Laws of 1850). Defendant claimed that the subscrip- 
tion was not valid or binding, because ten per cent of 
it had not been paid, although the subscription paper 
declared that he had paid down ten per cent at the 
time of subscribing. Held, that the subscription was 
invalid, and that plaintiff was not estopped from de- 
nying the statement in the subscription paper that ten 
per cent had been paid. 

Also held, that the provision of chapter 84, Laws of 
1869 (an act to facilitate the construction of plaintiff's 
road), which provides (§ 2) that no subscription to the 
stock of the company shall be invalidated or affected 
by reason of the non-payment of ten per cent thereof 
at the time of the subscription, did not apply to prior 
subscriptions, but operated prospectively only; and 
that if a retroactive effect were given it would be void. 
v. uirpad v. Gre Greely, it 8-H. Hi Hudson, 16 Gray, 421; Concord 
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N.Y. &0. M. R. R. Co. v. Van Horn. Opinion by 
Earl, C. 
TOWN BONDS. 

Subscription to railroad stock: power of legislature.— 
This action was brought to restrain the negotiation of 
certain bonds issued by defendant J., as railroad com- 
missioner for plaintiff, to pay for a subscription 
for stock of A. & 8. R. R. Co. Defendant J. had been 
appuinted a commissioner for plaintiff under the 
statute authorizing certain towns to subscribe to the 
capital stock of the A. & S. R. R. Co. (chap. 64, Laws of 
1856) and the acts amendatory thereof (chap. 401, Laws 
of 1857, chap. 384, Laws of 1859), with authority to 
issue bonds and subscribe for stock, provided certain 
consents of the tax payers should be obtained and 
proofs filed. Consents were obtained and the 
proofs made and filed, and J. subscribed for stock, 
executed bonds and delivered them to the company to 
pay for the subscription, complying with the require- 
ments of the statutes in all respects, provided the con- 
sents and proofs were in conformity therewith, which 
was questioned. Chapter 402, Laws of 1864, was after- 
ward passed by the legislature, which act declared 
that where bonds have been issued by a commissioner of 
any town, and the railroad shall have been constructed 
through such town, the bonds shall be valid and bind- 
ing upon the town without reference to the sufficiency 
of the proofs, and that the amount thereof shall be 
levied, raised and paid as provided in the original act. 
Held, that the legislature had authority to release the 
prior condition and to declare the assent of the com- 
missioner binding upon the town; that said act was 
constitutional, and the bonds valid and binding. 

Also held, that the method in which the assent of a 
town to a subscription for stock and the issuing of its 
bonds to aid in the construction of a railroad may be 
given is in the discretion of the legislature. Town of 
Duanesburgh v. Jenkins, com., etc., et al. Opinion by 


Johnson, C. 
TREASURY NOTE. 


When ceases to be negotiable: purchase of stolen note. 
— This action was brought for the alleged conversion 


of a United States treasury seven-thirty note. Upon 
the back of the note there was printed a statement, in 
substance, that it was convertible at maturity, at the 
holder’s option, into government bonds. The holder 
had indorsed the note, ‘* Pay secretary of the treasury 
for redemption,” and sent it by express to the secre- 
tary. It was stolen from the express company and the 
thief erased the indorsement so that no evidence of 
it remained, and then sold it to a banking house in 
Liverpool, who purchased it for value in the regu- 
lar course of business. Held, that the note was nego- 
tiable prior to its indorsement by the owner; that the 
printed statement was a part of the instrument; that 
the holder was not prevented from making his elec- 
tion to take bonds prior to the maturity of the note; 
that he exercised this option by the indorsement and 
delivery to the express company and so destroyed the 
negotiability of the note, he, after that, having only a 
claim against the United States for the proper amount 
of bonds; that even if the owner could withdraw this 
election the purchaser or transferee could not maintain 
that the transaction was incomplete; that the erasure 
of the owner’s indorsement by the thief was an act of 
spoliation merely and did not affect the instrument or 
the rights of the owner in any way; and that the pur- 
chaser acquired no title. Dinsmore, pres’t, etc., v. 
Duncan et al. Opinion by Dwight, C. 





THE LAW TELEGRAPH. 


HE Law Telegraph Company, which has been recently 
formed in New York city, has its executive office 
at No. 261 Broadway, and its central office at 145 Fulton 
street. We observe by its circular that this company 
has inaugurated and put in operation a novel, inge- 
nious and valuable service intended for the use and 
benefit of the members of the bar. It consists in the 
introduction of the telegraph as a means of inter-com- 
munication privately between themselves, and also 
between the various courts of record, the public offices 
and their own offices. 

The method of accomplishing this difficult and valu- 
able feature, now for the first time applied to these 
purposes, is simple, effective, and easily comprehended. 
It is the result of laborious study and ingenious inven- 
tions. The instruments used are the dial instruments, 
so improved by new inventions that they are now the 
only rapid and reliable instruments suited for private 
use, in all kinds of weather and under all circum- 
stances. The use of their printing instruments, first 
contemplated, was abandoned by this company, after 
many tests and experiments, as being wholly incapable 
of being employed for this complex service. An in- 
strument is placed in the office of each subscriber and 
easily operated, even by an office boy. A similar instru- 
ment is also placed in the various courts and public 
offices, such as the offices of the sheriff, register, county 
clerk, etc., and all the wires converge at a central office 
of the company, where connections are made between 
the various wires, as they may be required, by means 
of signals made by the party wishing to transmit a 
message. Each subscriber or point connected has a 
number placed on a card near the instrument, and is 
called by striking the number wanted on a key, and 
messages are then sent by simply spelling or abbreviat- 
ing them on alphabetical keys. 

The main object and some of the distinctive features 
of this enterprise we are told are the following: 

1, Lawyers can communicate instantly and privately 
with each other, and to and with the courts and public 
offices at all times. 2. They can likewise instantly and 
privately communicate with their own offices from all 
the courts and public offices at all times. 3. They can 
also send telegrams from their own offices, or from the 
courts, etc., toany part of the country, through these 
iustruments, over other telegraph lines, at the usual 
rates. 4, Lawyers can, by special arrangement, be put 
into private telegraphic communication with important 
clients. 5. By means of operators and reporters in and 
about the courts, furnished by the company, and in- 
cluded in the price of subsoription, lawyers can receive 
notice of their cases as they appear on the calendars, 
the instant the calendars are made up each day, and 
timely notice of the approach of their cases on the day 
calendars for trial, as well as all other facts desired, 
and thus save the hours and even days that are 
frequently wasted in the attendance upon the courts. 
6, Lawyers can, either from their own offices, the 
courts, or public offices, communicate with referees 
and others; send for persons, papers or books; obtain 
all kinds of information, etc., and in short accomplish 
instantly, by telegraph, what has heretofore been done 
through the slow and uncertain agency of a messenger, 
not always at hand, thereby saving vexation and 
delay, frequently expensive, and often disastrous, aa 
for instance, when such services are required, perhaps, 
in the midst of the trialofacause. 7. Requisitions for 





searches or information in any of the public offices can 
be made by telegraph, and conveyancers can sit in their 
offices and continue their searches down to the very 
moment of passing title. 8. Among the subscribers 
will be found various officers and firms with whom 
lawyers have necessary business to transact at all 
times, such as the printer, the stenographer, the litho- 
grapher, and even the detective, all of whom are in 
instant communication. 9. Messengers can be called 
at once to go anywhere or do any thing required, a low 
charge being made only for the time they are employed. 

The plan embraces other features, benefits and 
advantages, many of which will ripen with use and 
time. Already, over seventy of the leading lawyers 
and law firms in the city of New York have subscribed 
for, and are now using, these instruments. And it is 
said that nothing but commendation has come from 
them. The extension to Brooklyn and its courts is 
now under way. The terms are two hundred and 
fifty dollars per annum. 


—_—__.—_—__— 


CORRESPONDENCE. 


VALIDITY OF LEGISLATIVE ACTS UNDER THE RECENT 
AMENDMENTS TO THE NEw YORK CONSTITUTION. 


Port RicHMonND, } 
May 6, 1875. 


Editor of the Albany Law Journal: 


Srr— In glancing over some of the acts which have 
become laws at the present session of our legislature, 
it has occurred to me that grave questions will arise as 
to the constitutionality of several of such laws. It is 
not necessary to point out the laws wherein these 
questions may arise, but I have thought that a short 
letter, calling attention to the section of the Constitu- 
tion to which I refer, the necessity of its adoption, and 
a few words as to its scope and effect, might not at this 
time be out of place. 

Section 17 of article 3 of the Constitution, as amended, 
reads as follows: 

“No act shall be passed which shall provide that any 
existing law, or any part thereof, shall be made or 
deemed a part of said act, or which shall enact that 
any existing law, or any part thereof, shall be appli- 
cable, except by inserting it in such act.” 

This is the language of the amendment. I have not 
the minutes of the convention before me, and hence 
cannot say what the debates, if any, were had upon 
the subject indicated as the idea of the convention, 
regarding the scope of this provision, or as to what 
class of legislation the convention had in view; but 
the generality of lawyers will not have to stop long to 
think of cases, almost without number, where they 
have been called upon to construe some law which had 
been passed, and which, after making certain general 
provisions regarding the working under the law, which 
were applicable only to the particular case for which 
the law was enacted, then closed with a clause whereby 
a certain other law, enacted for a different locality, 
with some provisions like the later one, the details of 
which served to work well, was ‘‘ made applicable so 
far as not inconsistent with this act.” In fact, it has 
been for years the habit of framers of laws to draw 
simple acts, referring to other acts for details, adding, 
as a sort of saving clause, the *‘ not inconsistent ”’ part, 
or an equally obnoxious clause applying a former law 
“go far as applicable.”’ 
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The excise laws afford a noteworthy sample of this 
kind of legislation, and the questions which can arise 
and be litigated thereunder. Indeed, the books which 
are full of discussions upon local laws, where the 
cvurts have been obliged to construe statutes. adjust 
seeming differences, and give, in many instances, a 
meaning to incongruous and inconsistent phrases, 
clauses and sections. 

It was intended then, evidently, to prevent this kind 
of legislation — the kind that compels the examination 
of several laws to find out what one law means. In 
other words, was it not intended, and do not the words 
of the section indicate, that EVERY law passed by the 
legislature shall be, in sq far as it goes, a complete law in 
itself? It seems to me, and every lawyer that I have 
talked with upon the subject is impressed in the same 
way, that any law which, by implication or by words, 
requires a reference to some other law, in order to 
make clear what may or may not be done under it, is 
clearly unconstitutional. 

I notice an act, but recently passed, containing this 
clause: * * * “Subject to all provisions of law 
applicable to railroad corporations organized under the 
said general Jaws, so far as not inconsistent with this 
act.”’ 

Now the questions arise: Is not such legislation 
obnoxious to the constitutional provision under con- 
sideration? Is not the making of the general laws 
applicable, so far as not inconsistent, precisely the evil 
designed to be remedied? Is not this in effect passing 
a law which in substance provides that existing laws 
shall be a part thereof and applicable thereto, without 
inserting such laws in the act? 

These questions are new, and will undoubtedly re- 
ceive judicial construction ; but calling of the attention 
of the profession to them through your journal can do 
no harm, and may lead to more care in the framing of 
laws. Yours, ete., 








SUBSCRIBER. 


CITATIONS IN THE PENNSYLVANIA OPINIONS. 


Editor of the Albany Law Journal: 

In reply to your correspondent “‘ Curious,” the legis- 
lature of Pennsylvania passed a statute prohibiting 
the citation, in the tribunals of that State, of English 
cases bearing a date later than July 4, 1776. See Ram’s 
Legal Judgments, 295, 2d edition. 

READER. 


MORTGAGE AS COLLATERAL SECURITY — HOLDER IN 
Goop FaIrH. 


RocuesteEr, N. Y. 
Editor of the Albany Law Journal: 


In your “ notes of cases,’’ ante, 295, the case of Petti- 
lon v. Noble, from 7 Chicago Legal News, 259, is ab- 
stracted, but as its holding is opposed to Carpenter 
v. Logan, 16 Wall. 271, which has been followed by the 
Supreme Court of this State in Gould v. Marsh, 4 N. Y. 
8. C. 128, I call the attention of your readers to those 


cases. J.L.A. 
———_____—— 


It is stated that Charles B. Sedgwick, of Syra- 
cuse, one of the most prominent lawyers of cen- 
tral New York, will retire from his profession in June 
next and sail with his family for a long tour in 
Europe. 
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NOTES. 


CONTEMPORARY states that women can prac- 
tice law in Illinois, Wisconsin, Missouri and 
Maine. ‘‘ We know that a lady has been admitted to 
the bar in Missouri, but we believe she has never had 
a case in court, although her talents are unquestioned. 
Again, we take occasion to call upon some of our lady 
lawyers to vindicate their title to a position at the bar, 
by writing a book. Mrs. Bradwell is doing her part by 
conducting successfully an excellent legal journal. 
And we may here add that the charge which has been 
frequently made by men, that the female character 
cannot brook rivalry, does not hold good in her case; 
for she has kind words to say concerning her nearest 
neighbors, whenever occasion offers. But the work of 
editing a legal newspaper, though requiring unremit- 
ting industry and good judgment, is of an inferior 
character to the writing of a treatise. We, therefore, 
call upon some of our lady counselors to convince their 
skeptical ‘brethren’ of the bar by writing a book, that 
the female mind is capable of grasping and marshaling 
legal principles.” —— The Central Law Journal says that 
the committee of the New York Bar Association, on 
the codification of the municipal ordinances, sent to 
various cities for copies of their charters and ordi- 
nances, and encountered rather a ludicrous response to 
their efforts to, obtain the charter and ordinances of 
the city of London, in the request for information 
whether they would send all the horses and carts neces- 
sary to draw the multitudinous tomes to the place of 
shipment. Not having been appointed to engage in 
the haulage business, the committee contented them- 


selves with Luffman’s Charters of the City of London, 
published in 1793, and with believing the declaration 
of their English friends, that nobody knew what were 
the charter and ordinances of that metropolis of the 
world, and that there is one other place on the globe as 
badly off as New York in respect to the incongruity 
and obscurity of municipal legislation. 


The New York Tribune states that a curious case 
was decided in the Marine Court, Part I, yesterday, 
before Judge Gross anda jury. It was that of Mau- 
rice Galvin against the Oceanic Steam Navigation 
Company, and affects the question of assigning passage 
tickets on ocean steamships. The plaintiff states that 
he purchased, in December last, from a runner of the 
White Star Line at Queenstown, a passage ticket, 
which was sold to him at a reduced rate because it had 
been previously issued to one Timothy McCarthy. 
Galvin sailed on the steamship Baltic, putting his bag- 
gage (a trunk and valise) in charge of the ship’s officer. 
On the arrival of the vessel at this port, the valise was 
missing. The present action was thereupon brought 
to recover its value, stated at $148.25. The defendants 
sought to put in evidence the ticket on which they 
alleged that the plaintiff had traveled, in order to take 
advantage of the ‘‘ non-transferable ”’ clause in it, but 
the evidence was excluded on the ground that the 
ticket was not sufficiently identified. Defendant's 
counsel then moved for a dismissal of the complaint on 
the following grounds: first, the want of jurisdiction 
of the court, the action not being founded upon a con- 
tract ‘‘ made, executed, or delivered within this State ” 
(Session Laws of 1872, Vol. 2, Chap. 629); second, that 
an action of this nature could not under the decisions 
be sustained against a foreign corporation on the evi- 
dence of the plaintiff alone. The court, however, 





denied the motion, holding as to the first point that the 
breach of contract being upon the arrival of the vessel 
here the court acquired jurisdiction. The jury re- 
turned a verdict for the plaintiff for the full amount 
claimed. 

We learn by a round-about way, through an English 
law journal, that a member of the legislature of 
Idaho, overwhelmed by the numerous and pressing 
applications for the legal separation of married 
couples, has introduced a bill divorcing all the married 
people in the territory. This modern Solon gives as 
his reason for this singular proposition that it will 
save time, and time is money. He sagaciously remarks 
that all who wish to do so can get re-married.—A depu- 
tation of authors waited on Mr. Disraeli on Monday to 
make representations and obtain his views in regard to 
international copyright. The deputation consisted of 
Messrs. Blanchard Jerrold, Tom Taylor, Charles 
Reade, Charles Dickens, G. A. Sala, and Charles Mac- 
kay, and Miss Braddon and Mrs. Wood, and many 
other well-known literary persons. Mr. Edward Jen- 
kins, member of Parliament for Dundee, and author 
of ‘“Ginx's Baby,’’ addressed Mr. Disraeli on the part 
of the deputation. He pointed to the appropriation 
and mutilation of the works of British authors by the 
book publishers of the United States, and asked if 
some remedy could not be found for the grievances. 
Mr. Disraeli replied that the subject had already come 
before the government on the question whether a 
revision of the copyright would give the matter full 
attention, and strive to remove the annoyances and 
vexations now existing, but it must have time to con- 
sider what method to adopt. He was of opinion that 
a royal commission would be better than a committee 
of the House of Commons, because it would be more 
likely to be well acquainted with the subject. 


A writer in the Gentlemen’s Magazine speaks of the 
fact that Boccaccio intended to be a lawyer at one 
time. The writer enumerates a large number of poets 
and authors who have been in some way connected 
with the law: ‘‘ Petrarch was a law student — and an 
idle one — at Bologna. Goldini, till he turned strolling 
player, was an advocate at Venice. Metastasio was for 
many years a diligent law student. Tasso and Ariosto 
both studied law at Padua. Politian was a doctor of 
law. Schiller was a law student for two years before 
taking to medicine. Goethe was sent to Leipsic, and 
Heine to Bonn, to study jurisprudence. Uhland wasa 
practicing advocate, and held # post in the Ministry of 
Justice at Stuttgart. Ruckert was a law student at 
Jena. Mickiewicz, the greatest of Polish poets, be- 
longed toa family of lawyers; Kacinczy, the Hunga- 
rian poet and creator of his country’s literature, studied 
law at Kaschau. Corneille was an advocate, and the 
son of an advocate. Voltaire was, for a time, in the 
office of a procureur. Chaucer was a student of the 
Inner Temple. Gower is thought to have studied 
law; it has been alleged that he was Chief-Justice 
of the Common Pleas. Nicholas Rowe studied 
for the bar. Cowper was articled to an attorney, 
called to the bar, and appvinted a commissioner of 
bankrupts. Butler was clerk to a justice of the peace 
The profession of Scott need not be stated. Moore 
was a student of the Middle Temple. Gray, until he 
graduated, intended himself for the bar. Campbell 
was in the office of a lawyer at Edinburgh. Longfel- 
low, a lawyer’s son, spent some years in the office of 
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his father. The peculiarity of this list, which might 
be extended with little trouble, lies in the eminence of 
these six-and-twenty names it contains. If they were 
omitted from literary history, Italian and German poe- 
try would be nowhere, France would be robbed of one 
of its greatest and most national poets, English poetry 
would lose its father, and in all respects be very appre- 
ciably poorer. If less classic names in poetical history 
are taken, such as Talfourd, Macaulay, Bryant and 
Barry Cornwall, the list might be infinitely extended ; 
and, if filial relationship to the legal profession be con- 
sidered, as in the case of Wordsworth, the close con- 
nection between poetry and law will look such a matter 
of course that the few eminent exceptions will only 
tend to prove the rule. Milton was the son of a scrive- 
ner. There is no need to indorse the fancy that 
Shakespeare may have been a law clerk, or to suggest 
that Dante might have been influenced by a residence 
at the great legal university of Bologna. But there is 
another list strikingly to the purpose —the long roll 
of great lawyers who, like Cicero, Sir Thomas More, 
Lord Somers, Blackstone and Sir William Jones, have 
found flirtation with the Muses no impediment to their 
marriage with the law. It may be that this close con- 
nection of two seemingly irreconcilable pursuits is due 
to some rule of contrast; or is it that fiction, romance 
and verbiage afford to poetry and law a common 
standing-ground?”’ 

A New York lay contemporary states that in the 
case of the People ex rel. Walker v. The Court of 
General Sessions, which was the dog treadmill case, 
corner of Broadway and Houston street, where 
Walker, the proprietor, was convicted and fined $25 
for cruelly treating a dog, the general term of the 
Supreme Court on certiorari have unanimously 
affirmed the conviction. Judge Davis, who writes 
the opinion, after disposing of the technical points 
raised, says: ‘‘On the merits of this case there ap- 
pears to be no reason for interfering with the judg- 
ment. AltHough ‘a dog is not a beast of burden,’ yet 
it is not cruelty to train and subject him to any useful 
purpose. His use upon a ‘treadmill,’ or an ‘inclined 
plane,’ or in any mode by which his strength or docility 
may be made serviceable to man is commendable and 
not criminal, but his abuse while so employed, when- 
ever it amounts to cruelty, is a crime, and punishable 
precisely under the same circumstances as the cruel 
usage of the higher animals. Evidence enough was 
given on the part of the prosecution to show harsh and 
unreasonable treatment by the relator of his dog, pro- 
ducing unnecessary pain and suffering, and it was for 
the court below to determine from the conflicting evi- 
dence whether the alleged cruelty was established. We 
think the suit should be dismissed and the proceedings 
of the Special Sessions affirmed. 

The London Law Times of April 24, says that “‘ Sun- 
day, being the first Sunday in Easter term, some of 
Her Majesty’s judges, in accordance with an ancient 
custom, attended in State the afternoon service at St. 
Paul’s Cathedral. The lord mayor, accompanied by 
the lady mayoress, and attended by the sword and 
mace bearers, and the city marshal, went from the 
Mansion house to the cathedral in his carriage drawn 
by four hourses to meet their lordships. All the civic 
dignitaries wore their distinctive robes of office, and 
each carried a bouquet. A large number of the com- 
mon council in their mazarine gowns likewise attended 








the service. The judges present were the Lord Chief 
Baron, Mr. Justice Brett, Mr. Justice Archibald, Mr. 
Justice Denman, Mr. Justice Field, and Mr. Justice 
Huddlestone, and with them came Mr. Serjeant Robin- 
son, and Mr. Serjeant Cox. On the arrival of their 
lordships a procession, headed by the choir and 
clergy of the cathedral, and the corporation 
authorities, escorted them to their stalls. The sight 
altogether was extremely picturesque and attracted a 
vast congregation.” 


Ex-Chief Justice George W. Woodward, of Penn- 
sylvania, died at Rome recently. He was born at 
Bethany, Wayne county, Penn., in 1809; he was edu- 
cated at Hobart College, Geneva, N. Y., where he was 
a class-mate of Horatio Seymour, and Henry 8. Ran- 
dall; he commenced to study law in 1830 at his native 
place; and in 1852 he became Supreme Court Judge. 
He held other judicial positions and was member of 
congress. In recent years he has been devoted to 
antiquarian researches.—— At the annual election of 
officers of the New York Law Institute on Monday, 
the following officers were chosen: President, Charles 
O’Conor; Vice-Presidents, Charles Tracy, Samuel 
Blatchford, Joseph H. Choate; Corresponding Secre- 
tary, Benjamin D. Silliman; Recording Secretary, 
Joseph 8S. Bosworth. Other officers were also elected 
and committees were appointed. ——District Attorney 
Phelps states that he, as well as Recorder Hackett and 
City Judge Sutherland, is of opinion that the election 
of an additional judge of the Court of General Ses- 
sions of New York city, the bill providing for which 
has just been signed by the Governor, is a public neces- 
sity, and will be productive of much benefit. 


A story illustrative of the advantages of studying 
law by cases, and the complaints which are sometimes 
made of the uncertainty of the law, used to be told by 
an eminent lawyer of Massachusetts, whose name is 
still associated with many of the pleasant anecdotes 
which used to be repeated at the social meetings of the 
bar, and may not be wholly without point in the 


present phases of legal science. On his returning to 
his office one day, he found his table loaded with books 
upon which a student in his office seemed to be dili- 
gently engaged. Before he could have a chance to in- 
quire as to the subject of his investigation, the student 
broke out with an expression of surprise and astonish- 
ment to find the law so defective. To an inquiry what 
led to such a sweeping remark, the student informed 
Mr. B. that, in his absence, a client from a neighbor- 
ing town had come into the office, and told him that a 
man had just got on to his horse and rode him off, and 
he wanted to know how he could get him back, or get 
satisfaction for his loss? He had thereupon gone to 
work and looked into the index of every law book in 
the office, to find something about “‘horse”’ or “ sad- 
dle,’’ and was surprised to find that the law had made 
no provision for either of them. He had, therefore, 
become satisfied that the client was without remedy, 
and had so informed him, and he had gone home on 
foot. It is needless to say that Mr. B. informed his 
student that a lawyer sometimes was able to settlea 
question about a specific article, by a course of rea- 
soning drawn from general principles, although the 
law writers had been so culpably negligent as to omit to 
name that particular article. And, thereupon, the 
student gravely concluded that the index of a law 
book was not always the surest mode of settling legal 
principles in their application to particular cases. 
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CURRENT TOPICS. 


[* an able article in the Independent, Dr. Spear 

discusses ‘‘ State Citizenship,” under the United 
States Constitution. After reviewing the constitu- 
tional provisions relating to the subject and the ad- 
judications of the Supreme Court, Dr. Spear comes 
to the conclusion that State citizenship lies entirely 
beyond the jurisdiction of the general government, 
with the exception of those restraints which the con- 
stitution imposes upon the powers of the States in 
relation to the privileges and immunities of such 
citizenship. As a consequence, the only offenses 
in regard to which congress can legislate are those 
that fall under its jurisdiction either by an express 
or necessarily implied power, derived from the federal 
constitution. It is the business of the State to 
punish all other offenses, according to its discretion ; 
but if they fail fo do this, congress is not thereby 
invested with power to do what is omitted. Dr. 
Spear says that if we ‘‘ once concede that congress 
can exercise State powers in respect to the citizens 
of a State whenever that State fails properly to ex- 
ercise its own powers, this one concession is the end 
of the governmental system which the federal con- 
vention framed and the people adopted.” He shows 
that the restrictions in the federal constitution, being 
directed to the States and to these only, can have no 
application to the offenses and personal wrongs 
which individuals may commit against each other in 
the several States. They hence bestow upon con- 
gress no power to legislate in respect to these 
offenses and wrongs. 


On Tuesday Judge Blatchford rendered the decis- 
ion of the United States Circuit Court in the case 
of Carl Vogt, involving the question whether the 
federal courts have the power to revise the action of 
the United States commissioner in holding an ac- 
cused person to await the president’s warrant of 
extradition, The court holds that in an extradition 
case no one can revise the opinion of the commis- 
sioner except the president. If the president should 
be of opinion that the evidence taken before the 
commissioner was not sufficient to sustain the charge, 
then it would be his duty to withhold the warrant 
of extradition. If he should be of opinion that it 
was sufficient, then it would be his duty to grant 
Vor. 11.— No. 21. 





the warrant. The court, therefore, declined to ex- 
press an opinion on the sufficiency of the evidence 
upon the hearing before the commissioner, and the 
prisoner was remanded to the custody of the mar- 
shal. But the indefatigable counsel of Vogt have 
obtained a writ of habeas corpus from a judge of the 
New York Supreme Court, with a view of raising some 
other question in the case. We must say that the 
persistency and ingenuity with which this man’s 
case is conducted is one of the most remarkable 
circumstances in the history of criminal justice. 


It will be remembered that in February last, Dion 
Boucicault, the author of the drama called ‘‘ the 
Shaughraun,” procured an injunction against the 
proprietor of the Theater Comique, in New York, 
restraining him from placing upon the stage of that 
theater a drama entitled “‘ Skibbeeah,” on the ground 
that it had been plagiarized from “ the Shaughraun.” 
A demurrer was afterward filed by defendant, and it 
was asked that the case be dismissed because the bill 
did not state facts sufficient to constitute a cause of 
action. The points arising on demurrer were argued 
on Monday in the United States Circuit Court at 
New York, Justice Hunt presiding. It appears that 
the bill alleges generally that the complainant has 
complied with all the provisions of the Revised Stat- 
utes relating to copyright, and then alleges specific- 
ally that he duly deposited in the mail, before publi- 
cation of the dramatic composition called “ the 
Shaughraun,” a printed copy of the title thereof, ad- 
dressed to the librarian of congress, and that the 
librarian duly recorded the name of the drama. No 
other allegation of compliance with the requirements 
of the law is made. Now, by the copyright law it 
is required not only that a copy of the title be sent 
to the librarian, but that within ten days after publi- 
cation two copies of the composition be deposited. 
The defendant raises the point that, although the 
deposit of the title is alleged in the bill, there are no 
allegations that the copies were deposited except by 
the general averment of compliance with the law. 
It is contended that the author of a play which is put 
upon the stage is not protected until the copy- 
right is completed by the deposit of the copies. The 
decision was reserved. 


By an amendment to the California penal code it 
is provided that, in certain cases where the jury ren- 
der a verdict of acquittal on the ground of insanity, 
the court may afterward order a jury to be summoned 
to inquire whether the defendant continues insane, 
and that in case the defendant shall be found still 
insane, he shall ‘be confined in an insane asylum, 
Under this provision a jury was summoned to deter- 
mine the mental condition of Mrs. Hannah Smythe, 
who shot General Cobb several months ago, and was 
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acquitted on the ground of insanity. The witnesses 
who came before this jury believed Mrs. Smythe to 
be then sane, and testified that she had appeared 
easier and more rational since she shot the general. 
One of her children testified that she believed that 
her mother had always been sane. It seems that the 
object of Mrs. Smythe’s violence survived the shoot- 
ing, and the question was asked her if she intended 
to molest him any more. To this she responded: 
“ No; I got enough of that.” The jury found that 
she did “not continue to be insane,” and she was 
discharged from custody. 


It appears that there is not much prospect of a 
fusion of the two branches of the legal profession in 
England. Even Lord Selborne, who is one of the 
most advanced law reformers in Great Britain, op- 
poses the change. In his speech in the House of 
Lords on the introduction of a bil: to establish a 
school of law in London, he said it had been imputed 
to him and to those with whom he acted that they 
wished to break down the lines of demarkation which 
now separate the barrister from the attorney and 
solicitor, and to introduce the American principle of 
indiscriminate practice. But on every occasion he 
had expressed himself as strongly and decidedly in 
favor of maintaining the distinction now existing. 
But Lord Selborne takes a very liberal view of legal 
education, for he says that an institution of law 
would lose half its value if it were narrow or exclu- 
sive; and that whatever instruction was given should 
be open to all, leaving men to choose for themselves 
what they would receive, but without attempting to 
draw the line between those who were preparing to 
be barristers or solicitors. His principle was that 
legal education, to be put on a proper basis, should 
not run narrowly into two grooves of mere prepara- 
tion for the bar and mere preparation for attorneys 
and solicitors. Lord Selborne urged the advantages 
of a good legal education upon all persons who were 
able to take a course in law, whether they intended to 
enter the profession or not, 


President Angell, of Michigan University, read a 
paper before the American Social Science Associa- 
tion last week at Detroit, on the “ Progress of Inter- 
national Law.” He is of opinion that, after giving 
due weight to the obstacles in the way of the pro- 
gress of international law, the present aspect of af- 
fairs is very encouraging. He thinks publicists are 
more and more lifting themselves, in their discus- 
sions, above the inspiration of merely national feel- 
ing, and are considering their great themes with the 
spirit of judicial impartiality. A substantial advan- 
tage is secured in the relative increase of interna- 
tional legislation on subjects belonging to the peace- 
ful relations of States as compared with those belong- 





ing to the belligerent relations. There is a disposi- 
tion to shape negotiations between particular nations, 
so as practically to facilitate legislation for the world, 
Mr. Angell mentions quite a number of important 
indications in favor of the improvement of interna- 
tional law. He refers to the efforts toward interna- 
tional codification and arbitration which are being 
made in this country and in Europe, but cautions 
the supporters of the movement against expecting 
too much. The field of arbitration, he maintains, 
is limited, and this remedy cannot prove efficacious 
in preventing all wars. Nevertheless, Mr. Angell 
thinks it one of the most favorable characteristics of 
our time that there is a marked tendency of publi- 
cists and even of diplomatists to meet in associations 
for conference on grave questions of international 
law. 


The liability of a person surrendered under an ex- 
tradition treaty on one charge to be arrested or 
prosecuted on another is likely to be a question in 
the case of Lawrence, the silk smuggler, whose ex- 
tradition was procured upon a charge of forgery. 
It is said by some that he will have to be tried on 
that charge or not at all. District Attorney Bliss, 
however, is reported to be of the opinion that Law- 
rence may be tried for a crime other than that 
specified in the warrant of extradition. An author- 
ity in this matter is Adriance v. Lagrave, decided in 
the New York Court of Appeals not long since. 
There a person was brought to this country from 
France by warrant of extradition and it was held 
that he was liable to be arrested at the suit of a 
creditor who had taken no part in the extradition 
proceedings. Church, C. J., delivered the opinion 
and quoted approvingly the language of Benedict, 
J., in Caldwell’s Case, 8 Blatch, 131: ‘‘And I 
cannot say that the fact that the defendant was 
brought within the jurisdiction by virtue of a war- 
rant of extradition for the crime of forgery affords 
him any legal exemption from prosecution for other 
crimes by him committed.” It seems that in France 
the question has been considerably discussed and 
adjudicated. In one case it was decided as a 
matter of principle, that an accused person should 
only be tried for the offense for which he was sur- 
rendered, except by his express consent, The 
minister of justice intervened and said, ‘that a 
criminal coyld acquire no right against the justice 
of his country.” If a provision is inserted jin the 
treaty under which extradition is procured to the 
effect that the accused shall have immunity from 
detention for any purpose other than that for which 
he is surrendered, then, of course, he must be 
allowed to return when the remedy for the particu- 
lar offense is exhausted. The Court of Appeals 
holds that in the absence of such a provision he is 
amenable to other processes, 
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We have not taken the trouble to enumerate the 
cases in which Mr. Bergh and his society for the 
prevention of cruelty to animals have appeared as 
prosecutors recently. But some of them we have 
noticed in this journal, considering them of great 
novelty and of no little importance. An argument 
was had on Tuesday in the general term of the 
New York Common Pleas in the case of Davis v. 
Bergh et al., in which an injunction was sought re- 
straining the defendants from interfering with the 
business of the plaintiff, who was a hog slaughterer. 
Judge Larremore had denied a motion to make the in- 
junction permanent and Mr. Davis had appealed to 
the general term. Mr. Gerry, of counsel for the de- 
fendants, characterized the action as an attempt by 
persons fearing criminal prosecution to induce a court 
of equity to intervene and restrain the agents of the 
society from making arrests. Mr. A. Oakey Hall, 
for the plaintiff, made the remark that for Mr. 
Bergh to undertake to erect by his officers and 
agents and by himself courts of pie poudre for instan- 
taneous and summary justice, would be against the 
genius of our institutions and our constitution. He 
said that it was fortunate for the people of New 
York that the president of the Society for the Pre- 
vention of Cruelty to Animais is a man of calm: 
judgment, of cool discrimination, utterly void of 
malice, insensible to social indignities or newspaper 
criticism, and who does his duty as a humanitarian 
without regard to any thing but his own high sense 
of honor and of public advantage. Nevertheless, 
the time might come when another president may 
be a man who is in face, figure and action a Don 
Quixote — one who may be more or less insane on 
the subject ef cruelty to animals. 


NOTES OF CASES. 


t eas case of Hobbs and wife v. The London Southwest- 

ern Railway Co., to which we referred recently, 
presents the law of liability of railroads for damages 
arising from carrying passengers to the wrong place. 
Cockburn, C. J., Blackburn, Mellor and Archibald, 
JJ., delivered opinions in this case and it was very 
fully considered. Lord Cockburn holds that if a car- 
rier undertakes to put down a passenger at a certain 
place, and does not put him down at that place but 
puts him down somewhere else, it must have been 
in the contemplation of the parties that the passen- 
ger must obtain some other means of getting home. 
If he can get other means he may take them and 
make the carrier liable for the expense so incurred by 
him; but if no other means can be found, then the 
carrier must compensate him for the personal incon- 
venience which the absence of those means has 
caused. In the present case Hobbs and wife with 
their two children were set down at a wrong station by 
the company’s negligence, and they were unable to 
procure a conveyance. They had to walk home a 





distance of five miles, on a wet night. The wife 
caught cold and became severely ill. The court held 
that it was proper to compensate the plaintiffs for 
their personal inconvenience in having to walk home 
but not for the illness of the wife, which was a con- 
sequence too remote. Damages were allowed to the 
extent of £10 for the personal inconvenience. In 
speaking of the illness of the wife caused by the 
walk, Mellor, J., said: ‘‘If, in walking home, she had 
put her foot into a pool of water, and when she got 
home, had omitted to take proper means to prevent 
catching cold in consequence, to say that she could 
recover damages from the railway company for an 
illness so caused would be to lay down a very danger- 
ous rule indeed.” And all the judges were of 


opinion that, on general principles, the illness of the 
wife was an injury too remoe. 


In Carter & Oo. v. Philadelphia Coal Co., 1 Week. 
Not, Cas, 384, the Supreme Court of Pennsylvania 
considered the question how far evidence of custom 
or usage is admissible to interpret a contract. The 
suit was brought to recover back certain commissions 
claimed by defendants, and allowed to them on a 
previous settlement. It appears that defendants, 
who did business at Philadelphia, managed the affairs 
of plaintiff company and sold coal for them; that 
in doing so they employed S. & Go., as brokers, to 
make saies of coal to the P. & R. railroad company. 
Plaintiff company now claims that the employment 
of the brokers was unauthorized, and that the com- 
missions to the amount paid to the brokers should 
be recovered back. Defendant offered to show that 
it was the usual and customary method of the Phila- 
delphia coal trade to sell coal through the agency 
of brokers, to whom a commission was paid; that 
defendants sold largely to the P. & R. railroad com- 
pany through 8. & Co., and that the sales so effected 
could not have been made in any other way. This 
offer was rejected, and the court on appeal held that 
the rejection was error. The court said: “It is not 
necessary to prove all the elements of a custom neces- 
sary to make law; the object here is to interpret a 
contract. The usages of a particular trade or busi- 
ness are presumed to be known to those engaged 
therein. They may, therefore, in the absence of any 
express stipulation inconsistent therewith, be sup- 
posed to have entered into the understanding of the 
parties in making the contract; they furnish a most 
valuable aid in arriving at the mutual assent of the 
parties, and, when not contrary to law, are admissible 
in evidence. Lewis v. Marshall,? Mann. & Gr. 729; 
United States v. Duval, 1 Gil, 372 ; 2 Greenl. Ev., § 251; 
Furniss v. Hone, 8 Wend. 247; Outwater v. Nelson, 
29 Barb. 29; Girard Fire and Marine Ins. Oo. v. 
Stephenson, 1 Wright, 293; Helme v. The Philadelphia 
Life Ins. Co., 11 P. F. Smith, 107; McMasters v. The 
Pennsyloania R. R. Co., 19 id. 374. 
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LIFE INSURANCE ROBBERY. 


» ima most gigantic system of robbery known 
- to our times is life insurance. It is also the 
most despicable, for it takes advantage of the best 
impulses of human nature. The man who insures 
his life generally does it, not with the view of making 
money for himself, but for the purpose of making a 
provision for those whom he loves. We have no 
sympathy with men who fall victims to any of the 
organized schemes for robbing those who are in mad 
haste to be rich — stock-jobbing, lotteries, and the 
like — but the law owes it to itself and to humanity 
to compel life insurers to be moderately honest. 
These corporations are the creatures of the law, and 
the law ought to prevent their preying on the com- 
munity. 

Our attention has been freshly called to this mat- 
ter by the information that a very important bill in 
relation to life insurance companies has reached a 
third reading in the lower house of our present legis- 
lature. If we are correctly informed, this bill 


authorizes the withdrawal of more than $3,000,000 
deposited by the life insurance companies with the 
State insurance department as partial security for 
the payment of their losses. The newspapers have 
been so busy in declaring Mr. Beecher guilty before- 
hand, that they have found no opportunity to say a 


word against this monstrous job. The New York 
Graphic says: ‘‘ As is usual with jobs of this sort, 
the newspaper correspondents have avoided saying 
any thing about it, although the bill affects the inter- 
ests of every man who holds a life insurance policy 
issued by a New York company.” Even the New 
York Times, which so plumed itself on its exposure 
of Tweed, fills its columns day after day with ar- 
ticles about the Beecher trial so indecent that its 
editor ought to be sent to prison for contempt, so 
anxious is it lest the cause of morality should suffer, 
but has not a word to say about this job. We well 
understand why the legislative correspondents of the 
metropolitan press are dumb on the subject, but we 
should suppose that the editors in chief would also 
want to be quieted. It is notorious that, at the 
commencement of every session, the metropolitan 
companies make up a formidable ‘‘ pool” to fight off 
hostile legislation, and thus far it has answered its 
purpose effectually. We have no doubt that a quite 
numerous crowd of speculators derive a handsome 
income by introducing or threatening to introduce 
hostile bills, and being reluctantly bought off by the 
companies. We have vainly endeavored to induce 
the legislature to pass a bill compelling these com- 
panies to set up the defense of fraud or misrepresent- 
ation in the procural of the policy, within a reason- 
able time — a measure that is most reasonable and 
most necessary — and we may keep on doing so, we 
presume, in vain; the lobby is too strong for the 
lawyers. 





The proposed bill strikes at the very foundation of 
the solvency and security of these companies. Many 
companies now are in such condition that the only 
reliance of their policy-holders is on these deposits 
with the insurance department. Let this fund be 
diminished or impaired, and many insured will be 
deprived of their last resource for reimbursement. 
Of course, no earthly reason can be given why the 
bill should pass, at least none addressed to the intel- 
lect. It is a bold, shameless and outrageous swindle, 
and so it has reached its third reading almost unno- 
ticed. It may pass; we suppose the insurance com- 
panies have money enough to corrupt all the news- 
papers and buy a sufficient number of legislators, and 
this job is worth a great deal of money to the com- 
panies. But we can say to the assemblymen who 
shall vote for this scheme, that they will be watched 
and marked, and the probability is that they will 
never get another chance for similar thieving; cer- 
tainly not if the votes of the policy-holders of this 
State can prevent it. The system of life insurance 
robbery in this State has reached such dimensions that 
the pub:ic patience is exhausted. There are to-day 
in this whole country, in our opinion, not many above 
a score of solvent, reliable, honest life insurance 
companies. Scores of the companies were conceived 
in fraud and born in iniquity — mere contrivances to 
make fat salaries for certain drones and incompetents, 
and enrich a few directors. Many of these companies 
are confessedly bankrupt; many more are trembling 
on the verge of insolvency. Indeed, it has become 
a quite thriving business to organize companies on 
purpose to fail. Such a company gets all the risks 
it can, contests all its losses, and, suddenly dicover- 
ing that it can’t pay, offers to reinsure its policy- 
holders in some other “ shyster” company. Some of 
its policy-holders surrender their policies for a tri- 
fling amount of cash — never by any possibility half 
the amount of the premiums they have paid; others 
let their policies lapse, and the result is that somebody 
makes a handsome profit by the operation. In afew 
years the new company finds itself unfortunately in 
the same predicament, and the same operation is 
repeated. This is no imaginary state of affairs; we 
have actually known it to exist. Then look at the 
extravagant management of many of these compa- 
nies. In one company the running expenses are 46 
per cent of its receipts! Such companies, of course, 
would like to get back their deposit from the insur- 
ance department, and divide that, too, among its 
officers. 

Now, there are some things which our people will 
not stand. We are a patient people. We stood 
slavery until one dreadful day, when we cast it out 
and spat on it, as the desolate southern States 
know to their cost. We stood Tweed until he be- 
came excessively impudent and shameless, and then 
we crushed him. We have stood that Tilton- 
Beecher trial thus far, and we suppose we shall con- 
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tinue to stand it until it is finished, but we are not 
quite certain. But we are certain that there is a 
vast amount of dissatisfaction with the management 
of the life insurance companies, and that the public 
are rapidly losing confidence in them, and we foresee 
that unless these things are corrected—to say nothing 
of their being made worse—the whole system, in less 
than twenty years, will fall with a crash that will in- 
volve thousands of helpless and innocent people, 
and possibly result in riot and bloodshed. The in- 
stitution of life insurance is founded in a trust and 
confidence in human nature, and in a reliance upon 
mercantile honor; but let that trust be once abused 
and that confidence destroyed, and woe to the men 
who have wrought the ruin. Instead of weakening 
the securities and guarantees under which these cor- 
porations are enabled to transact business, they 
ought to be jealously watched and preserved. This 
is the business of our legislature, and this is their 
duty; it is what the people expect and demand of 
them. Every poor man who has for years invested 
his slender savings in a policy on his life as a provis- 
ion for the maintenance of his family in case of his 
death, has done this in the faith that the insurers 
had a deposit.in the hands of the State sufficient to 
guarantee, to some extent, the faithful performance 
of their contract. If that is removed or impaired, 
many & family will sooner or later be reduced to beg- 
gary. A proposition to allow the national banks to 
remove their deposits with the government would 
not find much favor, would hardly reach a third 
reading ; but this is a proposition hardly less vital in 
its issues. The bill may pass, but if it does we trust 
that the governor, who occupies his office solely 
because he uprooted Tweed, will vindicate the public 
trust in his sense and honor, by promptly vetoing it. 
And we say to the harpies of the lobby, confine your 
stealings to the canals, railroads and public buildings, 
and let the widows and orphans alone. Let there 
be at least one point in which man’s trust in his 
fellow-man shall not be outraged. And let the pub- 
fie press, even if they cannot make any money out of 
it, say a word in favor of the preservation of national 
faith and the inviolability of contracts. 


—_»>—__—— 


ACQUISITION OF CHATTELS BY ALTERA- 
TION OR ACCESSION. 

We remarked last week upon the blindness with 

which some of the decisions of the great early 
judges of our State had been followed by our courts. 
We now draw attention, as a matter of legal and 
historical interest, to one instance in which the con- 
verse is eminently true. The case of Silsbury v. 
McOoon, 6 Hill, 425, A. D. 1844, decides that ‘‘if 
one wrongfully take another’s grain and manufacture 
it into whisky, the property is thereby changed, and 
the whisky belongs to the manufacturer.” The 
opinion in this case was written by Chief Justice 





Nelson, who founded his decision on the distinction 
laid down by Blackstone between accession and 
alteration. The great commentator says: ‘‘ By the 
Roman law, if any given corporeal substance received 
afterward an accession by natural or by artificial 
means, as by the growth of vegetables, the pregnancy 
of animals, the embroidering of -cloth or the conver- 
sion of wood or metals into vessels and utensils, the 
original owner of the thing was entitled by his right 
of possession to the property of it under such its 
state of improvement. But, if the thing itself, by 
such operation, was changed into a different species, 
as by making wine, oil or bread out of another's 
grapes, olives or wheat, it belonged to the new opera- 
tor, who was only to make a satisfaction to the 
former proprietor for the materials which he had so 
converted. And these doctrines are implicitly 
copied and adopted by our Bracton, and have since 
been confirmed by many resolutions of the courts.” 
The court also quote the case of Brown v. Sax, 7 
Cow. 95, where it was adjudged that ‘‘in case of a 
wrongful taking, the taker cannot, by any act of his 
own, acquire title, wnless he either destroy the iden- 
tity of the thing, as by changing money into a 
cup, or grain into malt ; or annex it to and make it 
a part of some other thing which is the principal; or, 
change its nature from personal to real property,” etc. 

This was an action of trover, and, of course, did 
not establish the doctrine that the wrongful taker 
was not bound to respond for the value of the thing 
taken. It simply adjudged that the wrongful taker 
could make the thing his own by changing its 
species. But what remedy the owner would have 
if the wrong-doer was not pecuniarily responsible, 
the court did not inquire. The learned reporter, 
Nicholas Hill, seems to have been skeptical of the 
soundness of the decision (possibly because he was 
counsel for the owner of the corn), for he appends a 
long note, in which he refers to several cases which 
are inconsistent with the one under consideration, 
and which, at least, seem to establish a distinction 
between innocent and fraudulent accession. Thus 
Chancellor Kent said: ‘‘The English law will not 
allow one man to gain title to the property of 
another upon the principle of accession, if he took 
the other’s property willfully asa trespasser.” In 
Betts v. Lee, 5 Johns. 348, the court held that no 
property was acquired where trees had been tortiously 
cut and converted into shingles ; and the same was 
held in Curtis v. Groat, 6 Johns. 169, where trees 
had been cut and converted into coal, ‘‘thus present- 
ing the case of an entire change both in the form and 
nature of the original materials.” The change of 
personal into real property, given by the court in 
Brown v. Sax as an instance where the title passes, 
seems peculiarly unsound ; for under this rule aman 
might acquire a priceless statue belonging to his 
neighbor by appropriating it as a pillar in his own 
house. 
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‘But the Supreme Court not only stuck to what 
they decided, but even put it a little stronger, for, 
in 1847, when the same case came before them again, 
they held, in spite of Mr. Hill, who still appeared in 
the case, that ‘‘the rule that property wrongfully 
taken and changed by a process of manufacture into a 
different species of property so as to lose its identity, 
cannot be retaken by the former proprietor, does not 
depend upon the motives of the wrong-doer, but 
applies as well to the case of a willful trespass, as to 
a taking by mistake.” Chief Justice Bronson gave 
the opinion. He reiterated the artificial distinction 
of the civilians. He observed: ‘‘ Where leather is 
made into boots and shoes, cloth into a garment, 
trees into square timber, iron into bars, or timber 
into boards, shingles or coal, the title remains in the 
owner of the original materials, and he may either 
retake the chattel in its improved state, or recover 
its enhanced value. But, if the thing be reduced 
into a different species, so that it cannot be reduced 
to its former rude materials, it then belongs to the 
new operator ; and he is only to make satisfaction 
to the former owner for the materials converted.” 
He then gives the ordinary examples which we have 
quoted above, adding the case of milk changed into 
cheese. This great jurist defends his position with 
wonderful skill and vigor, but after all finds no rea- 
son for the distinction except that it is most ‘‘ capa- 
ble of practical application” and ‘‘best calculated 
to render exact justice to both parties.” He says: 
‘*A trespasser who takes iron ore and converts it 
into watch-springs, by which its value is increased a 
thousand fold, should not be hanged, nor should he 
lose the value of the new product. Either punish- 
ment would be too great. Nor shall the owner of 
the ore have the watch springs, for it would be more 
than a just measure of redress.” This is very 
plausible, but the vice of the reasoning is that it 
would make the rights of the owner of the original 
materials dependent on the amount of labor and 
skill bestowed upon them by the wrongful taker. 
Judge Bronson even went so far as to express the 
opinion that, as an original question, the owner 
should reclaim the property before the new possessor 
has greatly increased its value, by any change, not 
amounting to change of identity, or should be re- 
stricted to an action for damages ; but he thought 
himself bound by the principle laid down by Black- 
stone. Judge Beardsley concurred in these views ; 
but Judge Jewett dissented, on the ground of a dis- 
tinction between a willful and an involuntary tres- 
passer, and quotes Puffendorf, Wood’s Institutes, 
and Chancellor Kent to sustain himself. Some of 
Puffendorf’s comparisons are very quaint, if not 
altogether parallel, as where he speaks of ‘‘ one that 
breaks an imposthume, otherwise incurable, with a 
blow that he designed for my death,” and of Autoly- 
cus asking ‘‘a price for painting the horses which he 
first stole.” 





We finally hear of this curious case in 1850, in the 
Court of Appeals, in 3 N. Y. 379. Judges Jewett 
and Bronson were there on the bench, and Mr. Hill 
still argued for the owner of the corn, and this time 
with better success, for the decision of the Supreme 
Court was reversed. It was held that, although the 
original owner cannot reclaim the materials converted 
by an innocent purchaser into a different species, yet 
no such distinction exists in favor of a willful wrong- 
doer. The opinion was delivered by Judge Ruggles, 
and Judges Jewett, Gardner, Hurlbut and Pratt con- 
curred, but Chief Justice Bronson and Judge Harris 
dissented. The argument of Mr. Hill is printed in 
full as a note. This, however, was a re-argument, 
for, in 1848, the cause had been argued, and the 
judges were divided in opinion. Judge Ruggles 
shows conclusively that the civilians recognized the 
distinction between a willful and an innocent con- 
version, and very ably argued that the principle 
should be incorporated into our common law. He 
says the difficulty of proving the identity should not 
defeat the owner’s recovery, for ‘‘it relates merely 
to the convenience of the remedy, and not at all to 
the right;” there is no more difficulty in proving 
that the whisky was made of the corn in question 
than that the defendant had made a tool of his iron 
or a cup of his gold, in which latter instances the 
proof would have been unobjectionable. He aptly 
illustrates the absurdity of the distinction as follows: 
If a trespasser takes another’s iron ore and converts 
it into iron, the owner cannot recover the iron; but 
if the trespasser stole the iron and sold it to an inno- 
cent purchaser who worked it into cutlery, the owner 
may recover the cutlery; ‘‘thus the innocent pur- 
chaser is deprived of the value of his labor, while 
the guilty trespasser is not.” The great chief justice 
remained unconverted, and his dissenting opinion is 
more plausible and difficult to evade than ever. He 
says: “If a thief takes water from another’s cistern 
and use it in making beer; or salt and use it in pick- 
ling pork; or fuel and use it in smoking hams; I 
suppose no one will say that the owner of the water, 
the salt or the fuel may seize the beer, the pork or 
the hams.” Undoubtedly, but the reason is that the 
water, the salt and the fuel are but implements or 
aids, and not the substantial materials in the manu- 
facture. And we do not agree with the chief justice 
that ‘‘there is no better reason for giving him the 
new product, where sand is made: into glass, malt 
into beer, coal into gas, or grain into whisky.” 

This decision has since stood unquestioned, and 
this vexed metaphysical question has found rest. 
The severest criticisms that the doctrine, in 4 Denio, 
ever received, may be found in Cowee v. Joslin, 60 
Barb. 53, where Judge Platt Potter remarks: “I 
have no disposition to struggle with the science of 
metaphysics, or with logic, nor to deny their legiti- 
mate use in argument; but I am at all times prepared 
to deny that the perpetrator of a willful and deliber 
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ate fraud, either by the cunning or skill with which 
he accomplishes his unrighteous advantage, or by the 
sudden or rapid change with which he has been able 
to transform hisill-gotten gains from one commodity 
or product to another, can, even through the agency 
of metaphysics or logic, secure from the courts an in- 
dorsement of such fraudulent devices.” 


——_~—————— 


FINANCIAL LAW. 


TAXATION OF Scrip DIVIDENDS OF RAILROADS. 


N thecase of Bailey v. New York Central and Hudson 
R. R. R. Co., decided in the United States Supreme 
Court, and to which we recently referred, the whole 
subject of taxation of scrip dividends is considered, 
and the liability of the New York Central and Hudson 
River Railroad Company to taxation on “ interest cer- 
tificates ’’ issued in December, 1868, was declared. By 
14 U. 8. Stat. at Large, 169, it is provided that ‘‘ divi- 
dends, in scrip or money, declared by a railroad com- 
pany, due and payable to their stockholders, whether 
residents or non-residents, citizens or aliens, as part of 
the earnings, profits, income or gains of the company, 
are defined by the act of the 13th of July, 1866, as 
proper objects of taxation, and also all profits of such 
company carried to the account of any fund or used 
for construction; and the same section of the act pro- 
vides that such railroad company shall pay a tax of 
five per centum on the amount of all such interest or 
coupons, dividends or profits, whenever and wherever 
and to whatsoever party or person the same may be 
payable, including non-residents, whether citizens or 
aliens.”* 

Two railroad companies, to wit, The New York Cen- 
tral and The Hudson River, each created and existing 
by the laws of the State of New York on the first day 
of November, 1869, became consolidated as authorized 
by the law of the State, and the two companies were 
ever thereafter and still are known as The New York 
Central and Hudson River Railroad Company. It 
also appears that the consolidated company own, oper- 
ate and maintain their railroad from the city of New 
York to the city of Buffalo and Niagara Falls, and 
that they have their principal office in the city of 
Albany, within the fourteenth collection district of 
the State; that in and by the act of consolidation the 
rights of all creditors and all aliens upon the property 
of either of the corporations were preserved unim- 
paired, and that the respective corporations were 
deemed to continue in existence to preserve the same, 
and that all debts and liabilities incurred by either of 
the corporations, except mortgages, shall thenceforth 
attach to the new corporation, and may be enforced 
against the same and their property to the same extent 
as if the debts or liabilities had been incurred or con- 
tracted by such new company. 

Prior to that time, to wit, on the 19th of December, 
1868, the New York Central Railroad Company ascer- 
tained and determined that they had expended 
moueys, of the earnings of the company, equal in 
amount to eighty per cent of the capital stock, for the 
purpose of constructing and equipping their railroad 
and in the purchase of real estate and other proper- 
ties, with a view to the increase of their traffic; and 
in order that the stockholders might have evidence of 
such expenditure and be entitled to reimbursement of 
the same at some convenient future period, they di- 








rected to the effect that a certificate, signed by the 
president and treasurer of the company, be issued to 
the stockholders severally, declaring that such stock- 
holder is entitled to eighty per cent of the amount of 
the capital stock held by him, payable ratably with the 
other certificates issued under the same resolution, at 
the option of the company, out of their future earn- 
ings, with dividends thereon at the same rates and 
times as dividends shall be paid on the shares of the 
capital stock of the company, and that such certifi- 
cates may be, at the option of the company, converted 
into stock whenever the company shall be authorized 
to increase its capital stock to an amount sufficient for 
such conversion... 

Certificates of the kind were accordingly issued and 
delivered to the stockholders, severally entitled “in- 
terest certificates,’’ and each “ certifies that ——, being 
the holder of —— shares of the capital stock of the 
company, is entitled to —— dollars, payable ratably 
with other certificates issued under the same resolution 
at the pleasure of the company, out of their future 
earnings, with dividends thereon at the same rates and 
times as dividends shall be paid upon the shares of the 
capital stock of the company.’’ Annexed thereto is 
also a memorandum that the certificate may be trans- 
ferred on the books of the company, and a blank form 
for such transfer is also appended. Taxes were 
assessed on these certificates, and paid under protest. 
The company then brought action to recover back the 
amount paid. 

Clifford, J., delivered the opinion in the course of 
which he said: ‘* Much discussion to show that a divi- 
dend in scrip declared by arailroad as part of their 
earnings, profits, income, or gains is the proper subject 
of taxation by virtue of the internal revenue act is 
scarcely necessary, as the express words of the act are 
that such a dividend ‘shall be subject to and pay a 
tax of five per centum whenever and wherever and to 
whatsoever party or person the same may be payable.’ 
State v. Bank, 11 Ohio, 95. Taken in a general sense 
the stock of an incorporated company may be defined 
to mean the capital of the company in the form of 
transferable shares of aspecified amount, but the word 
is frequently employed in a much more restricted 
sense. Stock, when it means anything else than the 
capital of a corporation, usually refers to the interests 
of the respective shareholders, and the aggregate of 
those interests may with propriety in many cases be 
denominated the stock of the corporation. People v. 
Commissioners, 23 N. Y. 220. Unless otherwise provi- 
ded by the charter or by-laws of a corporation the 
profits and surplus funds of a corporation, whenever 
they have accrued, are, unti)] separated from the capi- 
tal by the declaring of a dividend, a part of the stock 
itself and will pass with the stock under this name in 
a transfer or bequest. Iron Co. v. Commissioners, 55 
Penn. St. 451; Brundage v. Brundage, 1 Thomp. & 
Cook, 90; Phelps v. Bank, 26 Conn. 269. Purchasers of 
stock have a right to claim and receive all dividends 
subsequently declared, no matter when the fund appro- 
priated for the purpose was earned, whether before or 
after the transfer and delivery of the certificates con- 
stituting the evidence of ownership. March v. Rail- 
road, 48 N. H. 515. Asageneral rule, stock dividends, 
even when they represent net earnings, become at once 
a part of the capital of the company and of course en- 
title the holder to vote, unless it is otherwise provided 
in the charter or by-laws. Such a dividend, if earned 
and declared, necessarily increases the value of the old 
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stock if new stock is not issued, and in that mode 
reaches substantially the same result. Railroad v. 
Commonwealth, 100 Mass. 404. By the terms of the act 
a dividend in scrip declared by such a company as a 
part of its earnings, etc., is subject to the described 
tax whenever or wherever or to whatsoever party or 
person the same shall be payable. What is required to 
be due is the scrip and not the fund, money, or pro- 
ceeds which it represents. Beyond doubt such scrip 
becomes operative and due within the meaning of the 
revenue act when it is unconditionally declared with- 
out containing any provision postponing its effect. 
“These certificates are not dividends in money, nor 
are they stock or certificates of stock in the strict 
sense, but they are exactly what they are described to 
be in the revenue act, to wit, dividends in scrip, which 
entitles the holder to just what he is promised in the 
instrument, or, in other words, his right must be de- 
termined by the contract under which alone he can 
claim, and that contract is found inthe scrip issued by 
the company. Brown vy. Voal & Nav. Co., 49 Penn. 
St. 273; People v. New York, 16 N. Y. 427. Funds 
set apart as capital out of which debts are to be paid, 
it is held, amounts toa contract with those who become 
creditors on the faith of the transaction that the fund 
shall not be withdrawn and appropriated to the use of 
the owner or owners of the capital stock, and the court is 
of the opinion that the vote of the company issuing these 
certificates is a valid contract of the company with the 
holders of the certificates that the same shall be paid, 
at some convenient period, out of the future earnings 
of the company, unless the company, when thereto 
authorized, elect to convert the same into capital stock. 


Ins. Co. v. Mayor, 4 Seld. 250; Ins. Co. v. Supervisors, 


4 Comst. 445."" It was therefore held that the company 


was rightly taxed. 
—_——___—_—_—_ 


RECENT AMERICAN DECISIONS. 


DEED. 


Acts of grantor.—A grantor, who, after delivering a 
deed, gets possession of it again and destroys it, is not 
re-invested with any rights which may have passed by 
it. Warren v. Tobey, Sup. Ct. Mich., 1875. 


INFANCY. 


Chattel mortgage.—One who has lent money to an in- 
' fant and has taken a chattel mortgage as security can- 
not enforce his mortgage by seizing the property 
covered by it while the mortgagor is still under age. 
Otherwise the privilege of infancy making the execu- 
tory contracts of infants voidable when they come of 
age would not avail them. Corey v. Burton, Sup. Ct. 
Mich., 1875. 
LANDLORD AND TENANT. 

Improvements.— To entitle a tenant to pay for im- 
provements there must be between him and his land- 
lord as definite an agreement as any other contract of 
employment. A contract for the improvement of land, 
to be paid for in part of the land, which contract does 
not fix the time of performance, the kind or extent of 
improvements, or where they were to be made or when, 
or designate the land to be given in payment, or show 
whether or not it is to be part of the improved land, 
is void for uncertainty. Leslie v. Smith, Sup. Ct. 
Mich., 1875. 

MORTGAGE. 

Foreclosure: affirmance : prior incumbrances.— It is 

an affirmance of a sale made under a foreclosure, to 





pay laborers for work done on it at the time’of the sale, 
and to make arrangements and advance money for 
having a wheat crop sown on it for the following year, 
Ledyard v. Phillips, Sup. Ct. Mich., 1875. 

A mortgagee who bids off land at a foreclosure sale 
upona decree granted him for the amount due, and 
who, having prior incumbrances, pays more than the 
amount due under the decree, supposing that the sur- 
plus will be returned to him to apply on his prior in- 
cumbrances, but who gives out at the sale that whoever 
purchases must take the land subject to these prior in- 
cumbrances, has no equities that will support his appli- 
cation for setting aside his purchase on the ground that 
he has been misled as to the return to him of the sur- 
plus money. Ib. 

MEASURE OF DAMAGES. 


Assault.— In estimating damages to a man from an 
assault, the jury have aright to know all his business 
surroundings, his expenses and earnings, as nearly as 
they can be ascertained. Welch v. Ware, Sup. Ct. 
Mich., 1875. 

In laying exemplary damages, a jury should distin- 
guish between provoked and unprovoked injuries, 
giving adequate compensation in all cases, but giving 
heavier damages whenever the wrong is aggravated by 
malice or bad motives. Excitement may be considered 
in mitigation, but unreasonable passion should not be. 
The question rests mainly in the discretion of the 
jury. Ib. 

It is to be assumed that willful wrong brings damage 
upon the injured person, and that the injury is mainly 
mental and not physical; so that if the sufferer is 
neither personally hurt nor at pecuniary loss, he should 
still recover pecuniary amends for the injury done his 
feelings. As the actual damage cannot be measured by 
a money standard, all redress in damages must partake 
of a punitory character, and must be determined by 
the jury’s sense of justice, and knowledge of human 


nature. Ib. 
——__@—__. 


TAXATION.* 


CuHaprer III. 
PURPOSE MUST BE PUBLIC. 


ECTION 15. Validity of railroad subscriptions by 
counties, etc. The question as to the validity of 
donations in aid of railroads, canals, turnpikes, or sub- 
scriptions to their stock by counties, cities or other 
municipal corporations, arises upon acts of the legis- 
lature delegating to them the authority to do these 
acts and to raise the money by taxation levied upon 
persons and property within their respective limits, 
No question is made as to their power in the absence 
of legislative authority, they are mere political sub- 
divisions of the State, made for the purpose of more 
conveniently administering the government and have 
only such powers as are delegated. But the question 
is, has the legislature the power to authorize taxes to 
be imposed for such purposes? The weight of author- 
ity is so great in favor of the validity of such acts, that 
the question may be considered as firmly settled as it 
can be by judicial decision,(1) but whether the major- 
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ity have the better of the reasoning has been doubted 
by able law writers.(2) 

§ 16, Leading case, Sharpless v. Mayor of Philadelphia. 
Argument of Ch. J. Black. “It is the duty of the 
State to provide for the administration of justice, the 
preservation of the peace and the protection of the 
country from foreign enemies. Schools, colleges and 
institutions for the promotion of the arts and sciences, 
not absolutely necessary, but highly useful, are also en- 
titled to a public patronage enforced by law. To aid, 
encourage and stimulate commerce, domestic and for- 
eign, is a duty of the State; it ison this principle that 
a mint or post-office is established, and that a navy is 
supported to keep open the highway of nations. Canals, 
bridges, roads and other artificial means of passage 
and transportation from one part of the country to 
the other have been made by the sovereign power at 
the public expense, in every civilized state of ancient 
and modern times. 

“It being the duty of the State to make such public 
improvements, if she happen to be unable or unwilling 
to perform it herself to the full extent desired, she 
may accept the voluntary assistance of an individual 
or number of individuals. The company may be pri- 
vate, but the work they are to do is a public duty, and 
along with the public duty there is delegated a suf- 
ficient share of the sovereign power to perform it. The 
right of eminent domain is exercised in behalf of 
these companies, this can only be done fora public pur- 
pose. If a railroad, canal or turnpike when made by a 
corporation is a mere private enterprise, like the build- 
ing of a tavern, store, mill or blacksmith’s shop, when- 
ever-they take lands against the consent of the owner, 
they are guilty of a flagrant trespass. 

“If the construction of a railroad be a public duty, 
not only the right of eminent domain may be used but 
the taxing power also; if the legislature may levy the 
taxes directly, they may delegate the power, especially 
to those peculiarly benefited.’’(3) None of the cases on 
the subject present the question in a better light than 
the opinion of Judge Black, as to the purpose being a 
public one. The other branch of the subject, as to the 
authority of the legislature to impose, upon one or 
more towns or counties the burden of constructing a 
public improvement, will be considered hereafter. 

$17. Argument against municipal taxation for rail- 
roads. The argument is, that taxation must be for a 
public purpose, if not it becomes plunder; it must be 
laid according to rule. State burdens on the whole 
State, county or city burdens upon the county or city, 
a tax on a sub-division of the State must not only be 
for a public purpose, but must be local, the people of 
. that district must have a special and peculiar interest 
in the object. The incidental benefits to result from 
the proximity to a railroad or being the terminus of a 
railroad do not constitute the purpose a public or gov- 


ernmental one; it is the circumstance that taxes are 
contributions demanded for the use of the government 
and not for private uses, that confers upon the power 
to tax its peculiar character. A railroad in the hand’ 
of a private corporation is no more operated for a pub- 
lic purpose than a manufactory, a newspaper establish- 
ment, or any other means for carrying on by individu- 
als of a business which, while private in its nature, 
nevertheless supplies a public need. The power, if it 
exists at all, must come from the plenary power of the 
legislature over the whole subject of taxation, it is 
not aided by municipal votes, the legislature has the 
same power to enforce without their assent as with it.(4) 
Some of the courts hold that a subscription to stock is 
valid upon the ground that the owners of the railroad 
cannot, without reasonable excuse, refuse to receive 
and transport passengers and freight, that the State 
retains the power to regulate and control the franchise 
and limit the amount of tolls it shall be lawful to 
charge,(5) and that to the extent of stock subscribed 
by the municipality it owns the road, and it may be 
said to be public property, and the use of the road a 
public use. While they hold that this public use is not 
such as to justify a donation. (6) 

§18. Real difference inthe cases. An attentive ex- 
amination of the cases will show that there is really 
but one opinion as to the construction of a railroad 
being a public purpose so as to justify the taxation 
upon the whole State either for the purposes of subsi- 
dizing such companies or building it by the State. It 
is but an improved highway, and the propriety of 
opening roads, that the citizens of a State may com- 
municate with each other for the purposes of business 
or pleasure has never been questioned inany country.(7) 
But the real point of difference has been, as to the 
power of the legislature to impose the burden or a 
portion of the burden of the construction of such 
roads upon the people of a particular locality, either 
with their consent or without it, or, in other words, 
whether the power of apportioning taxation is abso- 
lute or has its limits. Some confusion has been pro- 
duced by an argument adduced to show the purpose a 
public one, to wit: that the right of eminent domain 
is exercised in favor of it. To that it is replied, that 
this right is exercised in favor of mills or water-courses 
which are no more fora public purpose than sites for 
steam mills, hotels, churches, mere public conveniences ; 
that the purpose is not a governmental one, it is not 
the duty of the State to provide for such things, and 
the tendency of the decisions now is against the mill 
acts.(8) Should it be true that this argument is unsound, 
the real ground work of the doctrine is not touched, 
the duty of the State to provide the means of commu- 
nication by highways. And it may well be doubted if 
the mill acts were not based on firm ground at the time 
they originated, when the use of steam had not been 
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developed to its present vast extent, the country was 
sparsely settled, the roads mere paths, communication 
with different parts of the country slow, water-mills to 
grind the grain into flour might well have been con- 
sidered a public necessity. And the State might well 
exercise its power to compel the owner of the land 
opposite a site selected for a mill, to yield it upon com- 
pensation being made. 

§ 19. Schools, colleges, public and private. Taxation 
for schools and colleges is fully sustained as a public 
purpose, although there may be grave doubts as to the 
power of the legislature to impose the burden of support- 
ing a school upon a particular locality.(9) While this 
is true of public schools or colleges under the control 
of the State, private schools, whose property is owned 
by individuals or a corporation, cannot be aided by 
taxation, the incidental benefits resulting to the people 
of a town from the location therein of any private busi- 
ness or institution, are not such as to justify the exer- 
cise of the taxing power. The interest of the public 
must be a direct public benefit or interest.(10) 

§20. Validity of bounty acts. At an early day it was 
held that towns have no authority in time of war,(11) 
when there is danger of hostile invasion, to raise money 
to give additional wages to the militia, and for other 
purposes of defense. It isthe duty of the State to give 
the protection and raise the money necessary from the 
people of the whole State.(12) The bounty acts, dur- 
ing the late war, are all of them concessions of this 
principle; they either delegate to cities, towns, town- 
ships and villages, the power to raise taxes for the pur- 
pose of paying bounties to volunteers or drafted men, 
or they validate the action of those subdivisions of the 
State previously had on the subject. 

And the question is not, were the towns autborized 
to act, but had the legislature the power to raise taxes 
for such a purpose, was it a public governmental pur- 
pose? 

In Booth v. Woodbury, the act was to secure the votes 
of towns to raise money to assist drafted persons 
under the act of congress, either by paying them money 
to procure commutation of service, to procure substi- 
tutes or to be paid to them or their families should they 
be mustered into service. The basis of the decision 
was, every citizen of a State is bound to take up arms 
in defense of his country, the selection of a class be- 
tween certain ages is arbitrary and based upon expedi- 
ency alone. And although the State is not bound to 
aid the United States in raising an army for national 
defense, yet the general good of the people of the State 
is involved in the maintenance of the general govern- 
ment to such an extent that the legislature may prop- 
erly act for the promotion of this general good. If it 
be true the legislature cannot tax the people for a 
gratuity where no possible public benefit would be pro- 
duced, yet if there is the least possibility that the gift 
will be promotive of the public welfare, it becomes a 
question of policy and the determination of the legis- 
lature is conclusive. Bounties are similar to gifts to 
the unfortunate classes of society as the indigent blind, 
the deafand dumb, or insane, or grants of swords, and 
other mementoes for past services, involving the gen- 
eral good indirectly and in a slight degree, which are 
frequently made and never questioned.(13) Distino- 





yy Foy 9 8 Inhabitants of Amherst, yD 500; Marks 
v. 87 Ind. 155; Gordon v.  Goonen, - 613. 
(10) Ourtis v. Whipple, 24 Wis. 350. 

This was during war of 1812. 

Stetson v. Ki , 18 Mass. 

Booth v. Wi 82 Conn. 128; Moulton v. Raymond, 











tions are drawn in many of the States as to the period 
when the bounty is paid, while the quota called for is 
not filled and the State is liable to draft, it is said the 
payment of bounties to volunteers exempts the State 
from a burden which is common to al] its citizens, and 
which all should assist in paying.(14) 

But when a person has been drafted, the burden 
which before rested upon the whole State has been 
transferred in the mode prescribed by law to certain 
individuals, they owe an individual duty to the State, 
and a payment to such person is for his own benefit and 
not that of the public.(15) A number of cases hold 
that sums of money paid by individuals for substitutes 
cannot be refunded, the payment in such case is for 
their own benefit not for the public relief.(16) 

A distinction is drawn in the repayment of sums 
advanced by individuals or associations for bounties to 
volunteers, to prevent the execution of an impending 
draft. When made as a loan to the town or county on 
the faith of repayment, the act authorizing the repay- 
ment is valid,(17) but when made by individuals on 
their own account and not on the credit or by the 
authority of the municipality, the act is invalid.(18) 
‘To direct the repayment of money voluntarily paid 
by the association to aid its own members, would not 
be legislation, such an act would be unconstitutional 
in declaring an obligation where none previously ex- 
isted, and then decreeing payment by directing the 
money or property of the people so sequestered to make 
payment, it would much more resemble an imperial 
rescript than constitutional legislation.”’(19) 

The curative power of subsequent statutes has been 
carried to its utmost extent in some of these cases. A 
town voted a bounty tax, Grein was assessed and paid 
under protest, and brought suit to recover the tax paid 
to the collector. Afterward the legislature passed an 
act validating the vote of the town; it was held, if the 
legislature has the antecedent power to authorize a tax, 
it can cure by a retroactive law an irregularity or want 
of authority in levying it, though thereby a right of 
action which had been vested in an individual should 
be divested. (20) 

§ 21. Bounty acts, when invalid. These cases are 
basec onthe theory that military service due by the 
citizens of the several States to the United States is 
an individual duty, resting upona certain class of citi- 
zeus, and the State has no constitutional power to levy 
an involuntary tax on those not subject to military 
duty.(21.) In the Kentucky cases it was held that all 
those who aided in procuring the passage of the act to 
authorize the issuing of bonds to be paid by taxation, 
to refund the bounties paid volunteers, were bound; 
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they were estopped by their acts to deny the constitu- 
tionality of the act. The Wisconsin case is peculiar; 
Lent was mustered into service of the United States on 
the quota of Oshkosh, Winnebago county, but whether 
that of the city or county of that name is not clear. 
The treasurer of the city of Oshkosh paid Lent the 
bounty of $300, believing he was credited to the city. 
He afterward ascertained that Lent was credited to the 
town, and not to the city of Oshkosh. He sued the 
town but did not recover. An act of 1869 made it the 
duty of the judge of the Tenth circuit to hear and deter- 
mine the amount paid to Lent, with interest thereon at 
seven per centum to 1st December, 1869, and costs and 
expenses incurred in the matter by the treasurer, and di- 
rected the award of the judge to be filed with the clerk 
of the supervisors of Winnebago county, who is to de- 
liver it to the town clerk of Oshkosh, and it is made 
his duty to add the amount of the award to other taxes 
to be collected in that town for 1869, and the treasurer of 
the town is to pay it over, when collected, to the treas- 
urer of the city. The court, while admitting the power 
of the legislature to confer on counties and towns the 
authority to raise money by taxation, to pay bounties, 
when voluntarily imposed by a majority of the citi- 
zens thereof, or by consent of the municipality, evi- 
denced in some manner, held that the legislature could 
not compel such action by the municipalities, even if 
there was a moral obligation upon the town to pay the 
money. But the tendency of the argument of the 
court is to show that the obligation to perform mili- 
tary service is purely an individual one. 


a 


MONOMANIA AS AFFECTING TESTAMENTARY 
CAPACITY. 


HE Psychological and Medico-Legal Journal for 
April, 1875, contains a valuable paper on ‘“ Mono- 
maniaas Affecting Testamentary Capacity,” by Edward 
Patterson, of the New York bar. The object of the 
paper is to show the difference between partial and 
complete insanity, and to illustrate the effect of par- 
tial insanity on the validity of wills. The writer’s 
views are summed up as follows: ‘‘ The law, as it now 
stands and should be administered upon the subject of 
partial insanity (and almost all the cases of partial in- 
sanity are cases of monomania purely), is of com- 
paratively recent origin; it i8 the product of improved 
knowledge respecting the diseases of the mind, and of 
more liberal as well as accurate views respecting the 
freedom of the will, and the restraint proper to be 
put upon testamentary powers. It consists of a rule 
susceptible of application to all cases of the character 
under consideration, but one which is affected by the 
general tendency of courts to revert to antiquated 
ideas upon topics resting purely in authority; a rule 
which is liable to be lost sight of in the attempt to 
find in cases of monomania evidences of a general in- 
sanity. 

“It does not require that to prevent the making of a 
valid will a man shall be bias and thwart in all his 
mental processes; but it is a rule which discriminates 
in favor of those who are the natural of objects of his 
bounty and affection; and it prevents injury and in- 
justice being done to such, because of a testator’s de- 
lusions, fancies and irrational prejudices in cases where 
they have evidently affected his acts; but it does not 
deny the testamentary privilege to the man whose 
eccentricities, beliefs, follies or infatuations may be as 
absurd and fantastic as the incoherences of a half-re- 








membered dream, provided in all other affairs of life 
he is of competent judgment, and his vagaries have 
not led him to do injustice to his kindred, or to harden 
his heart against those who are the proper objects of 
his testamentary bounty.” 

The writer also affirms that in cases of partial in- 
sanity or monomania, unless the contestants can 
clearly trace their disherison to the delusion of the 
testator existing at the time of making the will, the 
legal presumption of testamentary capacity, which 
always attaches until it is countervailed by express 
proof, is not overcome. 


——__2—— 


INTERNAL REVENUE LAWS—TAX ON 
“WHOLESALE DEALERS.” 


N Slack v. Tucker the United States Supreme Court 
considered the question as to who are “‘ wholesale 
dealers ’’ under section 79 of the internal revenue act of 
June 30, 1864. By this section it is provided that ‘‘whole- 
sale dealers, whose annual sales do not exceed fifty thou- 
sand dollars, shall pay fifty dollars; and if their 
annual sales exceed fifty thousand dollars, for every 
additional thousand dollars in excess of fifty thou- 
sand dollars, they shall pay one dollar. alld te. * 
Every person shall be regarded as a wholesale dealer 
whose business it is, for himself or on commission, to 
sell, or offer to sell, any goods, wares, or merchandise 
of foreign or domestic production, not including wines, 
spirits, or malt liquors, whose annual sales exceed 
twenty-five thousand dollars.’’—(14 Stat. 115.) 

This tax was paid by plaintiffs, Upham, Tucker & 
Co., as “‘ wholesale dealers,’’ under protest, and this 
suit was brought to recover back the amount so paid, 
or whatever portion thereof the court should deem 
just. The facts of this case are as follows: 

Between certain manufacturing corporations respect- 
ively and the plaintiffs, who were a mercantile firm, 
transacting business in Boston, there were separate 
agreements, either in writing or by parol, that the 
plaintiffs should sell all the goods manufactured by 
each corporation, for a fixed percentage on the amount 
of sales, and the course of business of the plaintiffs 
under and in pursuance of these agreements was as 
follows: They (the plaintiffs) had a store in Boston, 
which they hired in their own names, and for which 
they paid the rent, with clerks, book-keepers, and 
other servants whom they employed and paid. In this 
store was a counting-room, in which their business 
was transacted, and chambers where samples of goods 
manufactured by the corporations were kept. No 
goods except sample bales and packages were there 
kept, unless occasionally some goods which had been 
missent, or for some reason had not been accepted by 
acustomer, found their way there. 

The plaintiffs were known to be the agents of these 
corporations, to sell their goods, and they sold only the 
goods of these corporations, and their course of busi- 
ness was as follows: They were kept informed daily 
of what was manufactured at the several mills, and 
made sales to purchasers as opportunity offered. They 
kept in their office a different set of books for each of 
the corporations, and when a sale of any of the goods 
of any of the corporations was effected, an entry of the 
fact was made in the books of that corporation, and 
they notified the manufacturing agent at the mill of 
such corporation (where all the goods were stored as 
they were manufactured) to send such goods to the 
purchaser. The goods were then packed at the mill 
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and directed to the purchaser, and forwarded to Bos- 
ton by rail, where a truckman, employed and paid by 
the plaintiffs, received them, and delivered them to 
the purchaser, if in Boston, or at the steamboat land- 
ing, or railroad station, if the goods were to be sent 
elsewhere. The freight by rail, from the mill to Bos- 
ton, was paid by the plaintiffs, and was, with the 
expense of truckage, charged by them to the respect- 
ive corporations. When sufficient time had elapsed 
after the sale for the delivery of the gouds, the plain- 
tiffs sent to the purchaser a bill of the goods in their 
own names, separate bills being rendered for the goods 
of each corporation, and not as agents, and in due 
course, when they were settled, receipted the bills in 
their own names, and not as agents. When the bills 
were paid in cash, the money was received by the 
plaintiffs and deposited in bank in their own names; 
and if on any given day money was received from sales 
of the goods of the different corporations, such money 
was mingled together and deposited by the plaintiffs 
in their own names. If the bills were settled by notes, 
the notes were made payable either to the order of the 
makers, and by them indorsed, or to the order of the 
particular corporation whose goods were sould. The 
plaintiffs did not put their names upon any such notes, 
nor did they guarantee any of their sales. They 
delivered these notes from time to time to the treas- 
urer, and from time to time paid him money, and 
every month settled their account with each corpora- 
tion. 

The court held that the plaintiffs were commission 
merchants and chargeable with the tax as ‘‘ wholesale 
dealers.’’ Bradley, J., who delivered the opinion, said: 
“The difference between a factor or commission 
merchant and a broker is stated by all the books to be 
this: a factor may buy and sell in his own name, and 
he has the goods in his possession; while a broker, as 
such, cannot ordinarily buy or sell in his own name, 
and has no possession of the goods seld. (See Story 
on Sales, § 91; Story on Agency, § 34; 2 Kent’s Com. 
622, note, and cases cited.) The plaintiffs made the 
sales themselves, in their own names, at their own 
store, and on commission, and had possession of the 
goods as soon as the sales were made, and delivered or 
shipped them to their customers This course of busi- 
ness clearly constituted them commission merchants 
as contradistinguished from mere brokers or agents.” 


———— @—__—___ 
COURT OF APPEALS ABSTRACT. 
APPEAL. 


Bankruptcy.—This was a motion to dismiss an appeal. 
After the recovery of judgment in this case, and an 
appeal by defendant to the general term, he was declared 
a bankrupt on his own application. Plaintiff, with notice 
of that fact, proceeded to the argument of the appeal at 
general term, and obtained a judgment of affirmance 
and for the costs of the appeal. Defendant appealed 
therefrom to this court. Plaintiff moved to dismiss 
this appeal on the ground that it could only be prosecu- 
ted by the assignee in bankruptcy. Held, that defend- 
ant had sufficient interest in the judgment to sustain 
his appeal to thiscourt. It seems that a bankrupt, prior 
to his discharge, has a sufficient interest in preventing 
the establishment of a claim against him, to sustain an 
appeal by him from a judgment thereon, where his 
assignee does not seek to intervene and be substituted. 
Sanford vy. Sanford. Opinion by Rapallo, J. 





ASSESSMENT. 

School purposes: liability of trustees.—This was an 
action of trespass. Defendants, as trustees of school 
district No. 9,in the town of Hurley, Ulster county, 
levied a tax for school purposes. Plaintiff was a 
resident and tax payer in the district. In making 
up the assessment roll the valuation of plaintiff's 
property was increased from the valuation thereof 
upon the town assessment roll. It did not ap- 
pear that any notice was given, prior to the com- 
pletion of the roll, of a meeting of the trustees to 
review the same, etc. Defendants attached their 
warrant to the roll and placed it in the hends of 
the collector for collection. Plaintiff having refused 
to pay his tax, the collector levied upon a yoke of oxen 
and sold the same to pay the tax. Held, that under the 
provisions of the act in relation to public instruction 
($ 68, art. 7, title 7, chap. 555, Laws of 1864), defendants 
having thus th lv es d the property, were 
obliged to give notice, to the persons interested, 
of the completion of their roll, specifying a day when 
they would meet to review their assessment, etc. That 
the omission to give such notice was a jurisdictional 
defect, invalidating the tax and rendering defendants 
liable as trespassers for the levy upon plaintiff's prop- 
erty. 

Also held, that it was competent for plaintiff to show 
any interference on the part of the defendants in the 
taking and selling of his property to pay the tax, aside 
from the imposition thereof and the issuing of the 
warrant. Randall vy. Smith, 1 Den. 114, overruled; 
Easton v. Callender, 11 Wend. 90, distinguished. 

It seems that, in such action, it is incumbent upon 
them to prove that notice was duly given, the pre- 
sumption of the performance of official duty does not 
apply. 

It seems, also, that if the party whose property is as- 
sessed appears and is heard, or has an opportunity to 
be heard in reference to the assessment, this is a waiver 
of notice and he is concluded thereby. It is the duty of 
an appellant in preparing a bill of exceptions to see 
that the points and exceptions upon which he relies 
are correctly and clearly stated. The practice of taking 
astenographer’s notes fora bill of exceptions, disap- 
proved. Jewell v. Steenbergh et al. Opinion by Church, 
Ch. J. 








J 
COSTS. 


Offer of judgment: appeal.— This action was brought 
to recover penalties for violations of the pilotage law. 
Before answering, defendant made an offer of judgment 
under section 385 of the Code, which was not accepted. 
Plaintiff recovered judgment for a larger amount, 


which was affirmed at general term. Defendants ap- 
pealed to the Court of Appeals where the judgment was 
reversed in part, without costs to either party in that 
court. The judgment as modified was less favorable 
than the offer. Defendants’ costs, subsequent to the 
offer of judgment, including general term costs, were 
taxed and allowed by the clerk. On motion of plain- 
tiff, the special term ordered a re-adjustment, and the 
costs of general term be stricken out. Held, that the 
defendants were entitled to costs subsequent to the 
offer including the costs of generalterm; and that the 
order denying the costs of general term was reviewa- 
ble in this court (Code, § 11, sub. 4). 

The discretion given by section 306 of the Code, to an 
appellate court, as to costs of appeal where judgment is 
affirmed in part and reversed in part, only applies to 
and affects the costs in the appellate court which thus 
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modifies the judgment. Sturgis et al. v. Spofford et a. 
Opinion by Grover, J. 
INSURANCE. 

Assessment: publication. — This action was brought 
upon a promissory note given by defendants, upon 
effecting an insurance with the tna Insurance Co., 
of Utica, which was organized under chapter 308, Laws 
of 1849, and whose by-laws provided that notice of 
assessments upon premium notes should be given by 
publication in three newspapers published in the 
county where the company was organized and doing 
business. Held, that in order to maintain the action 
it was incumbent upon plaintiff to show that notice of 
an assessment was so published, or, at least, that plain- 
tiff could not comply for the reason that there was 
not that number of papers published in the county; 
that proof of publication in two papers was not suffi- 
cient, nor did it throw upon defendant the burden of 
showing that there was another. 

It seems, that the provision of section 13, chap. 466, 
Laws of 1853, requiring the directors of a mutual insur- 
ance company, upon making an assessment, to publish 
the same in such manner as they shall see fit, or as the 
by-laws of the company shall prescribe, is not merely 
directory; and personal notice to a party assessed is 
not equivalent to, nor does it dispense with, publica- 
tion. Cooper v. Shaver, 41 Barb. 151, questioned. 

To make an assessment under said act binding upon 
the maker of a premium note, it must be based upon an 
examination and determination of the amount of 
losses and expenses to which the note is liable to con- 
tribute, and of the whole amount of notes liable to 
assessment therefor. While a reasonable discretion 
may be exercised in determining the facts, they must 
be inquired into and determined by the officers making 
the assessment. 

A formal assessment to the entire amount of a note, 
without any inquiry or determination as to the 
amount of losses and of notes liable to be assessed 
therefor, is void, and the omission cannot be sup- 
plied by proof, upon the trial of an action upon the 
note, that such un assessment would have been proper. 
lf policies have been issued upon cash premiums solely, 
and losses have been paid out of the receipts therefor, 
these are to be considered and allowance made there- 
for in assessing premium notes. Sands, recev’r, v. 
Graves, impl’d, etc. Opinion by Grover, J. 
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“venineind. fe Leow & Savor | Sas of Lincoln's og Be a 
at Law, with notes by a member of the Boston bar. 

| AaB Little, Brown & Co., 1875. 
HIS is an English work, which was brought out in 
the latter part of the year 1874. It sets forth the 
law of Corporeal Hereditaments and Conveyancing as 
it exists in England, together with a history of the de- 
velopment of this law. The American editor has 
added a few notes containing such explanations of the 
text as were deemed important to the American lawyer. 
The work is of an elementary character, and is so 
written that it presents the subject understandingly 
to members of the profession wherever the common 
law prevails. Of course, many of the topics treated 
have been modified in this country by statute, yet the 
statutes are so worded, in most instances, as to require 
a good knowledge of the general principles of the law 
of real property on the part of the practitioner. In- 
dependent of the question of utility, it is of great im- 





— 
portance for the lawyer to acquire and retain an acou- 
rate knowledge of the great principles and features of 
real property law. The elementary character of this 
work will enable students to readily obtain a knowl- 
edge of the law of corporeal hereditaments and convey- 
ancing, while it will also be of service in refreshing 
the memory of the older members of the profession. 
As an example of the author’s style we quote the 
following from page 100: “If buildings are blown 
down by the force of the wind, a tenant for life has 
a special property in the timber of such buildings for 
the purpose of rebuilding them. Subject to this right, 
the proper course, when timber is blown down, appears 
to be to sell it, invest the proceeds and pay the inter- 
est to the successive tenants for life; the fund itself 
becoming ultimately the property of the first owner 
of an estate of inheritance who succeeds to the pos- 
session of the land.’’ This clear, direct and simple 
phraseology pervades the entire work. And one of 
the most abstruse and complex branches of law is thus 
rendered perfectly perspicuous and intelligible. We 
find nothing omitted from the work which ought to 
be included; and although some of the topics are 
treated in detail we observe nothing that could be well 
left out. The work of the author seems to challenge 
criticism. We should have been better pleased had 
the American editor furnished a larger number of cita- 
tions of American cases than he has done. But he 
tells us in his preface that * it was deemed unneces- 
sary to cite additional cases for all the numerous ele- 
mentary principles of the book. Few of the proposi- 
tions, indeed, need the support of authorities.”” We 
presume that the object was to reproduce substantially 
an English book. The editor also tells us that ‘‘ the 
text of the author has been left untouched. To im- 
prove upon it were a difficult task, and the editor did 
not care to try.’’ The notes which the editor has added 
are very valuable and give evidences of ability that we 
should like to have seen greater displays of. Thus on 
pages 87 and 88 he goes into the history of dower, 
showing its antiquity by references to the Bible and to 
Homer’s [liad. In the Iliad, where Agamemnon agrees 
to surrender Briseis to Pelides and to give him choice 
of the three beautiful maids in recompense for his 
wrong, occurs a passage which Pope has thus trans- 


= = ask no prosents. no reward for love, 
yself will give the dower , so vast a store 
ri never father gave a child before.” 


There are evidences of the legal as well as historical 
attainments of the editor in the few notes which he 
has furnished. 

We can cordially recommend the work to the entire 
profession. 


Report a be th Leavitt Alley, indicted murder 
pe ay nm Taek pe Massa- 
new ported by Franklin Fiske Heard. Boston: 

Little, Brown & Co., 875. 


This little volume isa report of a very remarkable 
murder trixul which occurred in Massachusetts about 
two years ago. The murdered man’s body was found 
cut in pieces and packed in barrels floating in Chafles 
river. Circumstances pointed to the defendant as the 
perpetrator of the d The evidence in the case 
was wholly circumstantial, and in the opinion of the 
jury did not justify the conviction of the accused. 
The most valuable portion of the volume is the appen- 
dix, which contains notes by Mr. Heard on questions 
bearing on the case. The following subjects are treat- 
ed in the appendix: ‘ Assignment — Sentence on an 
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Indictment for Murder after a Plea of Guilty;” 
** View ” (of the spot in controversy); “Credibility of 
the Testimony of Police, etc. ;" ‘* General Worthless- 
ness of the Testimony of Experts;’’ ‘‘The Viva Voce 
Examination of Witnesses;” ‘ Difference as to the 
Effect of Evidence in Civil and Criminal Proceedings 
— Moral Certainty;” “‘The Duty of Counsel as to 
Stating to the Jury his own Belief as to the Guilt or 
Innocence of the Prisoner;’’ ‘‘The Verdict of not 
Proven;” “ Hearsay.”” The case of Ryves v. The 
Attorney-General, a celebrated English case, is referred 
to as follows, in the appendix: ‘‘ Dr. Smith then pro- 
ceeded to address the jury for the petitioner, and was 
beginning to say, that ‘on his honor he believed his 
client’s case to be well-founded,’ when the Lord Chief 
Justice interfered and peremptorily said he ‘ could not 
allow the learned counsel to pledge his honor on his 
own belief. Todo so was a violation of the rules of 
the profession and a dishonor to counsel.’ Dr. Smith 
apologized.” (The North American Review, April, 
1871, p. 388.) The publishers have produced an unusu- 
ally fine volume for the report of a criminal trial; and 
the reporter has done his work equally well. 
——_»_____ 


CORRESPONDENCE. 


CITATIONS IN PENNSYLVANIA OPINIONS. 


PHILADELPHIA, May 17, 1875. 
Editor of the Albany Law Journal: 

Dear Srr.— Your correspondent’s “curious "’ solu- 
tion, to your remarks “that the Pennsylvania judges 
seldom cite cases decided in other States,’’ that this 
was because of a statute preventing such citations, is 


without foundation. 

Our legislature never passed any such statute; the 
only one that may be called analogous to it was the 
one approved March 9, 1810 (5 Smith’s Laws, 125), which 
prohibited the reading or quoting of any British prece- 
dent given or made subsequent to the 4th of July, 
1776, but this was wisely repealed by the act of March 
29, 1836. Pamphlet Laws, p. 224. 

Still, [ believe that decisions of other States are not 
as frequently cited in Pennsylvania as they are in 
other State courts, especially in the western courts. 
This is not so strange when we remember that the re- 
ported adjudications of Pennsylvania judges commence 
at an earlier period than any other State, except Har- 
ris and MoHenry’s Report of Maryland, and Jeffer- 
son’s of Virginia; and when those reports now number 
138 volumes, containing adjudications by such men as 
Tilghman, Gibson, Woodward, Strong, Sharswood, and 
others, upon many of the questions that daily arise in 
our courts, and therefore the judges have often merely 
to determine the effect of those prior adjudications. 

But if the question is a new one, the adjudications 
upon the subject from “all the courts in christendom ”’ 
are presented, where the parties are fortunate enough 
to be represented by industrious counsel, or are hunted 
up by the judges themselves. 

Such is the case of Jones v. Wagner, 66 Penn. St. 
Rep. (16 P. F. Smith) 429, where our Supreme Court 
first determined the right the surface owner had to 
support from the owner of the coal beneath. Thomp- 
son, C. J., saying: ‘‘We have no case strictly of au- 
thority in our books (i. e. Reports), nor do I find any 
in the books of our sister States,” and then, after citing 
the latest English cases, follows their decisions. 

Where a great constitutional question is argued, as 
the local option case, Locke's Appeal, 72 Penn. St. Rep. 





(22 P. F. Smith) 491, the adjudications of our sister 
States, such as Delaware, New Jersey, Vermont, Iowa, 
and Texas, were carefully presented tg.the court in the 
paper book of the able counsel for the defendant, and 
the acts of assembly of these various States were also 
given in extenso. True it is that the court did not cite 
any of these in its written opinion, but the report 
should, and perhaps does, show that they were referred 
to in the argument. 

Again, if an important corporation case is decided, 
which often involves new points, decisions of other 
States are freely cited; for an instance, see Dietrich v. 
Penn. R. R., 71 Penn. 8t. Rep. (21 P. F. Smith) 482, 
where it was held that a drover had noright to stop off 
on a drover's through ticket. 

Further, it must be remembered that as equity is ad- 
ministered in Pennsylvania through common-law ~ 
forms, we have a “law unto ourselves,”’ and decisions 
of other States often would not aid us in its proper 
construction. 

But, nevertheless, the court is always glad to have 
the opinions of judges of the other States, and where 
there are such adjudications directly in point, and 
where the parties are represented by industrious coun- 
sel, such opinions are cited to the court; perhaps they 
may not be referred to in the written opinion of the 
court itself, but the report of the arguments of coun- 
sel will show, to the careful reader, that they were 
called to the attention of the court. D. 8. 


—_——_@—__. 
PARDONS. 


HE following is the order of the United States 
attorney-general relating to pardons: 
DEPARTMENT OF JUSTICE, 
WASHINGTON, May 17, 1875. f 

To the end that pardons may not be granted unad- 
visedly, and against the best interests of good govern- 
ment, all applications for executive clemency through 
this department must be made hereafter upon the sworn 
petition of some credible person, stating, as nearly as 
may be, the age, nativity and prior occupation of the 
party imprisoned; stating also the name of the judge 
who presided at the trial, and the name of the district 
attorney who conducted the prosecution, and whether 
the applicant for pardon has ever before been convicted 
of crime. The petition, and all letters in support 
thereof, must state explicitly the reasons why the ex- 
ecutive clemency is invoked to abrogate or change the 
sentence of the court; and no motives urged upon this 
department will be considered unless the same are 
stated in writing, signed by the parties urging them, 
and filed for permanent record and publicity in case 
the pardon is granted. The application must be ao- 
companied by evidence that notice of the petition and 
of all supporting documents has been served upon the 
judge who presided at the trial, and upon the district 
attorney of the district wherein the trial was had, 
when such service of notice is practicable, at least ten 
days before the petition is presented to the president. 
It shall be the duty of the district attorney, whenever 
any application shall be referred to him for a report, 
to ask the judge who pronounced sentence for his 
opinion upon the merits of the application, and to 
have the answer of the judge accompany the report of 
the district attorney whenever such answer can be 
obtained. The various district attorneys of the United 
States will take notice of this order. 

EDWARDS PIERREPONT, Altorney-General. 
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NOTES. 


PPLICATION was made last week in the Supreme 
Court at New York city, for the discharge of a 
person who was confined under a charge of forging a 
deed toa house. Representations were made to the 
effect that the accused was a man of unusual literary 
attainments, being the author of several works on 
astronomy and mathematics, and for this reason was 
not likely to be guilty of the crime. This assertion 
drew from the judge the remark that, because he was 
a learned man, it was not to be supposed that he was 
incapable of committing a crime; the greatest and 
most accomplished forger in the history of the State 
was a man of great ability and learning.——The Psycho- 
logical and Medico Legal Journal for April, 1875, con- 
tains papers on ‘‘ Monomania, as affecting Testament- 
ary Capacity,” by Edward Patterson ; ‘‘ Chronic Local- 
ized Basilar Meningitis,’ by T. M. B. Cross; ‘‘ Obser- 
vations on European Insane Asylums,” by L. A. Tour- 
tellot; ‘“‘A New Dynameter,” by Allan McLane 
Hamilton. 


The Chicago Legal News states that Judge White, of 
Texas, has removed the sheriff of Gaudaloupe county 
several times, but, as often as the judge removes him, 
the people re-elect him, much to the annoyance of the 
judge. ‘He should know, by this time, that the 
people of Texas believe in the old maxim, vox populi 
vox dei,,and let the sheriff alone.”"——The following 
characteristic passage occurs in the decree of ex-Chief 
Justice McKean, committing Brigham Young for con- 
tempt in refusing to obey the order for payment of 
alimony in the case of Ann Eliza v. Young: “And 
since this court has not one rule of action where con- 
spicuous and another where obscure persous are con- 
cerned; and since it is a fundamental principle of the 
Republic that all men are equal before the law; and 
since this court desires to impress this great fact, this 
great law, upon the minds of all the people of this terri- 
tory,” eto. After inserting this gushing passage in a 
common order for commitment for contempt, it is no 
wonder that the judge was removed.——lIn the case of 
Nightingale v. Perry, in which counsel moved for a rule 
to show cause why the damages in a breach of promise of 
marriage case should not be reduced, an English con- 
temporary states that Mr. Baron Bramwell, while 
agreeing that there should be no rule, remarked that 
had he been on the jury, he should have given the 
plaintiff one farthing, and wondered why she brought 
the action. It was asif she had put her hand into a 
bag and pulled out the defendant’s name. The corres- 
pondence was foolish, and the love talked of prepos- 
terous. It was fortunate the bargain was not con- 
cluded, as the woman wished to enter into a solemn 
engagement with as little precaution as she would use 
in taking a week’s lodging. He was aware, however, 
that his opinions were not those universally received. 

The hearing of the case of Count Von Arnim, on 
appeal, has been fixed for July 15.——The Pall Mall 
Gazette says Russia, annoyed at England’s persistent 
refusal to participate in the St. Petersburg Conference 
and the coldness of the other countries, intends giving 
force of law to the declaration of the Brussels Confer- 
ence, and negotiating separately with the powers to 
induce their adherence thereto.—— We have received 
the annual catalogue of the School of Law of Boston 
University. The faculty consists of William F. War- 
ren, President; George S. Hilliard, Dean and Pro- 





fessor; Edmund H. Bennett, Professor of the Law of 
Contracts and Sales, and N. St. John Green, Professor 
of the Law of Torts, Crimes, etc. Among the lecturers 
we notice the names of Bigelow, Lawrence, Ordronaux, 
Wharton and others distinguished in special depart- 
ments. This law school seems to be in a prosperous 
condition and is well furnished with facilities for 
instruction. —— The faculty of Boston University has 
two co-operating faculties, one at Athens and one at 
Rome. By virtue of a special agreement with the 
Athenian and Roman Universities, members of Boston 
University in any of the departments (law included) 
can pursue approved courses of study in Athens and 
Rome, without additional expense for instruction, and 
on returning take their appropriate degrees from Bos- 
ton University. This is a post-graduate course. 

The Irish Law Times observes that ‘‘ Nothing would 
tend so much to sharpen our wits and improve the gen- 
eral tone of conversation as a knowledge that the per- 
petrators of poor or ill-timed jests were liable to be 
mulcted in heavy damages by a court of law. A step 
in this direction was taken lately at Nairn, in Scot- 
land, where a fish-curer named Rose sued an auctioneer 
named Gordon in the Small Debt Court for £12 dam- 
ages, for using insulting and contumacious language 
toward him at a public sale. It appeared that the 
auctioneer was selling, among other things, some 
wires for filing letters, and when some of them were 
purchased by the fisherman remarked that they would 
‘do fine for hanging cod.’ This observation cut Rose 
to the very quick, inasmuch as it called public atten- 
tion to his profession in such a manner as to make him 
‘a laughing-stock to the crowd.’ On the other hand, 
Gordon, while admitting that he had made a remark 
to the effect stated, urged that it was simply ‘ a harm- 
less joke at which he never dreamt Mr. Rose would be 
offended.’ Judgment was given in favor of the de- 
fendant, the sheriff thinking the joke was ‘a poor one,’ 
but not such as to justify the award of damages. Gor- 
don has had a narrow escape, for, if the poverty of the 
jest had been actionable, the decision would evidently 
have gone against him; he was only saved by its harm- 
lessness. All’s well that ends well; but the fact that 
one joker has only escaped narrowly is sufficient to 
create a widespread feeling of uneasiness in jocular 
circles.”.—— In Grimmoldly v. Wells the English Com- 
mon Pleas recently decided that where goods are sold 
by sample and the vendee finds that they are not equal 
to sample, it is sufficient to give the vendor notice that 
they are rejected and that they remain at the vendor’s 
risk. The vendee is not obliged to return the goods 
or offer to do so. 

The Hour is informed that the Right Hon. Sir Law- 
rence Peel has signified his intention of resigning his 
position in the judicial committee of the privy council. 
Failing health is the cause.——John C. Breckinridge, 
who died at his home in Lexington, Ky., on Monday, 
was born near that city January 21, 1821. He was the 
grandson of John Breckinridge, who was attorney- 
general under Jefferson. He was educated at Center 
College, Kentucky; spent a few months at Princeton 
College, N. J.; studied law at Transylvania Institute, 
and was admitted to the bar at Lexington. He mi- 
grated to Burlington, Iowa, but in a short time re- 
turned to Lexington, where he practiced his profession 
with considerable success.—The Solicitors’ Journal 
says: ‘The unexpected death of Mr. Baron Pigott, 
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which occurred last Wednesday, will be deeply re- 
gretted by all, and he will be long remembered by 
those who have watched his judicial career as an up- 
right and high-minded judge. No one would claim 
for him a place among distinguished lawyers ; his merit 
was of a different kind. Without any extensive legal 
acquirements, and without either the breadth or the 
subtlety of mind which distinguish the high legal in- 
tellect, he brought to his work excellent common 
sense, a most conspicuous honesty of purpose, and 
painstaking and conscientious industry. The want of 
the former qualities would have prevented him from 
ever shining in bane, but his success in presiding at 
Nisi Prius is a singular proof how far the latter quali- 
ties will go, and how safely they will guide a man in 
the discharge of one of the most arduous and import- 
ant of judicial duties.” 


The Pall Mall Gazette announces that the vexed ques- 
tion of the late John Mitchell’s qualification for a seat 
in Parliament is to be judicially determined. ‘*The 
application to set aside the petition against the last 
return for Tipperary, on the ground that Mr. Mitchell 
was dead on the day the petition was presented, has 
been dismissed by the Irish Court of Common Pleas. 
The judges were unanimously of opinion that to set 
aside the petition would be contrary to the principle 
of the law — that there should be no wrong without a 
remedy; that the rights of the petitioner, and the still 
higher rights of the electors, had always been jealously 
guarded in the laws and in the practice of the House of 
Commons relating to election petitions; and that the 
contention that no petition could be entertained be- 
cause notice could not be served on the person returned 
was absurd, as it will equally apply in the case of a 
member who died on the day after election. Mr. Jus- 
tice Keogh cited cases in which the member died before 
the election, after the election, before the petition was 
presented, after the petition was presented, before the 
hearing and during the hearing; and in all these cases 
he said the election tribunal of the House of Commons 
had entertained the petition. We may now, therefore, 
expect a formal judicial decision, not only on the main 
question whether Mr. Mitchell was qualified to sit in 
Parliament, but also, and incidentally it may be hoped, 
on the still more important collateral question whether 
a judicial sentence of transportation or penal servitude 
for a term of years expires by mere effluxion of time 
and without the convict having undergone the whole 
or (for the same arguments hold good in both cases) any 
part of the punishment imposed upon him.” 

In the section of Jurisprudence of the American So- 
cial Science Association, at the Detroit meeting last 
week, papers were read by Prof. William G. Hammond 
of Iowa city, on “ Legal Education in the West and 
North-west; ”’ and by Prof. Emory Washburn of Har- 
vard Law School, on “Decisions of the Supreme 
Court.”——A New York non-professional contempo- 
rary gives the following case relating to raised checks: 
“In January, 1871, Messrs. H. J. Cipperly & Co. gave 
a check for $24 on the Security Bank of New York. 
This check was subsequently raised to $4,222 26-100, 
and having been thus raised it was certified by the 
bank. Having thus been certified, the check was pre- 
sented to the Bank of the Republic and paid. The 
latter bank sent the check through the Clearing House, 
after which the Security Bank paid the money on the 
same tothe Bank of the Republic. It having been 





ascertained that the check had been raised, and 
the Bank of the Republic refusing to make the 
amount good, suit was brought by the Security 
Bank against the Bank of the Republic for the 
amount in excess of the original check. ‘The case 
came to trial before Judge Leow in the Court of Com- 
mon Pleas. The main question was as to the legal in- 
terpretation to be given to the certification of a check 
by abank. It was claimed that, under a decision of 
the Court of Appeals, certification is simply as to the 
genuineness of the signature, and that there is money 
in the bank to meet the check, and not as to the gen- 
uineness of the body of the check. An effort was 
made to introduce evidence showing the custom pre- 
vailing among banks as to the interpretation given to 
the certification of a check. Judge Loew decided to 
admit this evidence, when the plaintiff raised a ques- 
tion of “surprise,” upon which a juror was withdrawn 
and the trial postponed until next term.” 

The following scene is reported to have occurred in 
the trial of a cause recently before Judge Sutherland at 
New York: The assistant district attorney, Mr. Rol- 
lins, had been asking a witness what part of a counter 
was burned, as it was a material point to know whether 
only the top or both top and sides were touched by the 
flames. Mr. Stewart, counsel for the prisoner, spoke 
up from his seat, interrupting the witness: “‘ It was 
plain the whole side was burned — why, I saw it with 
my own eyes."’ “I must protest,’’ said Mr. Rollins, 
“against this outrageous proceeding of the part of 
counsel. He is continually making observations 
respecting his own knowledge. If he is so anxious to 
become a witness, let him go on the stand and I will 
cross-examine him.’’ ‘Oh, go on, go on!”’ said Judge 
Sutherland with irritation. Later Mr. Rollins called 
attention a second time to similar remarks on the part 
of the prisoner’s counsel. The judge repeated the 
directions to ‘tgo on,” and added that the jury were 
“too sensible to pay any attention to what he says.” 
Again Mr. Rollins protested: ‘“ A court has never been 
so insulted in my experience as has this one by these 
observations of counsel as to his knowledge.’’ Mr. 
Stewart began to assert that he meant no insult, when 
the judge called order by rapping violently with his 
gavel, and repeating his order to go on. When Mr. 
Stewart spoke in a similar way a fourth time the court 
rebuked him, saying, ‘‘ You have no right to talk 
before the jury in that way.’’ Mr. Stewart replied, 
“T don’t know why I should always be reprimanded; 
there seems to be a good deal of general talking on all 
sides.’’—— In the British House of Commons, Sir G. 
Bowyer asked the attorney-general whether Her 
Majesty’s government had decided on discontinuing 
for the future the ancient degree and dignity of ser- 
jeant by refusing to grant the coif. The attorney- 
general said: In answer to the question of the honor- 
able member, I have to state that the selection of gen- 
tlemen for the degree and dignity of serjeant-at-law 
does not rest with the government, but with the lord 
chancellor, who is alone responsible for the selection 
he may make. Under these circumstances my honor- 
able friend will, [ think, see that I am not in a position 
to give any more definite answer to his question. I 
may, however, mention that, by section 8 of the Su- 
preme Court of Judicature, act of 1873, it is enacted 
that no person appointed a judge of that court should 
thenceforth be required to take, or to have taken, the 
degree of serjeant-at-law. 
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CURRENT TOPICS. 


()* Tuesday next the general term justices meet at 
_ the capitol for the appointment of a reporter of 
the Supreme Court of this State. The event is one 
of considerable professional importance ,as it is 
likely to result in a cessation of those things which 
have, early and late, made the reporting of that 
court a reproach. The editors of the ‘‘ New York 
Supreme.Court Reports” brought about a reform in 
the methods of reporting in this State, which makes 
a return to the haphazard ways of Barbour and Lan- 
sing quite impossible, and which, if steadily and 
skillfully followed up by the new appointee, will 
very shortly result in cutting off all but the one 
series — which is one of the chief ends sought for. 
In spite of some apprehension and, we believe, 
some assertions to the contrary, there is not the 
slightest probability that, if a capable and industri- 
ous reporter is appointed, he will meet with compe- 
tition, In the first place an attempt to compete 
would only be attended with aloss of money; and, in 
the second place, whoever the appointee may be, 
the judges are morally bound to give him their en- 
tire support and to refuse their opinions to all other 
reporters. This done, and no more will be heard of 
‘* opposition.” 


The London Law Times gives an excellent por- 
trait of Lord Chancellor Cairns, with a biographical 
sketch. Lord Cairns is the second and only sur- 
viving son of an Irish gentleman who was connected 
with the mercantile interests of Belfast. He was 
born in 1819 and was educated at Trinity College, 
Dublin, where he obtained honors in the classics and 
a high place in mathematics. He early went to 
England and entered himself as a ‘student at the 
Middle Temple, where he was ‘‘ called” in 1844. 
He soon. gained distinction for his legal learning 
and eloquence, and while yet a young man was em- 
ployed in several leading cases. In 1852 he entered 
parliament. He afterward became Solicitor-Gene- 
ral and Attorney-General; and in 1868 he became 
Lord Chancellor for the first time. He is now Lord 
Chancellor for the second time, taking the place of 
Lord Selborne. On the question of law reform 
Lord Cairns is not so enthusiastic or advanced as 
his predecessor, but the Law Times is of the opinion 
that ‘‘there is no reason for believing that law re- 
form will be really retarded because a reformer or 
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liberal like Lord Selborne has given place to a 
conservative like Lord Cairns.” Lord Cairns is a 
Doctor of Laws of Oxford and a D. C. L. of Cam- 
bridge University. 


In Watkins v. Wilcox, 6 N. Y. Sup. 589, the gen- 
eral term of the Supreme Court of New York de- 
cided an important question in ecclesiastical law. 
The case holds that the majority of corporators in a 
religious corporation in this State have the right to 
control, and that they are free from any ecclesiasti- 
cal restrictions. It appeared that a very large ma- 
jority of a religious society, incorporated as a Dutch 
Reformed Church under Laws of 1813, chap. 60, § 2, 
voted to change their ecclesiastical connection and 
become a congregational church, and did so. It 
was held, that they had the right to do so, and that 
the minority, who did not favor the change and kept 
their connection with the Dutch Reformed body, 
were not entitled to retain control of the property 
of the congregation. Learned, P. J., delivered an 
elaborate opinion, at the close of which he gives the 
following reason for the decision, which is elegantly 
and admirably expressed: ‘‘In spite of written 
symbols, the beliefs of men change and have changed ; 
and I look with no favor ona rule which would 
permit the past generations to appropriate property 
to the support of their beliefs, so permanently as to 
deprive the present of the use of such property, in 
case those old beliefs shall have passed away.” 
The case was decided under a statute of this State; 
and the common law as administered in Pennsyl- 
vania and some other States is different; but we are 
of the opinion that the better rule is as laid down by 
Judge Learned, ‘and that it will ultimately prevail 
throughout the country. 


We last week referred to the case of Lawrence, 
the alleged silk smuggler, stating that the adjudged 
cases appeared to be in favor of the proposition that, 
although he was extradited on a charge of forgery, 
he could also be tried on a charge of smuggling. 
Mr. E. W. Stoughton has made an argument before 
the President in favor of Lawrence, and has procured 
an order directing a suspension of action upon the 
indictment for smuggling, until the Solicitor-Gen- 
eral reports to the President as to whether or not 
the prisoner can be tried for that crime. Mr. Stough- 
ton’s argument was an able presentation of that side 
of the case, and appears to be in accordance with 
sound reason, although the adjudications are against 
this view. Wharton in his Criminal Law, section 
2,965 a, thus states his opinion on the subject: 
‘‘The sole object of extradition is to secure the 
presence of a fugitive in the demanding State for 
the purpose of trying him for a specified crime. 
The process is not to be used for the purpose of sub- 
jecting him collaterally to criminal prosecutions 
other than that specified’ in the demand. Provis- 
ions guaranteeing to the fugitive the right to leave 
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the demanding country, after his trial for the 
offense for which he is surrendered, in case of ac- 
quittal, or in case of conviction after his endurance 
of the punishment, are incorporated in many treaties. 
When not, they should be made,the subject of ex- 
ecutive pledge.” The case of Lawrence will prob- 
ably result in an authoritative decision on this 
vexed question. 


Some excellent comments appear in Appleton’s 
Journal on “obsolete laws.” Ov. contemporary 
remarks that these laws, remaining on the statute 
books, often place the community at the mercy of 
the caprice and idiosyncracies of individuals. An 
instance of the inconvenience which sometimes arises 
from the existence of statutes which are a “ dead 
letter,” is related as having occurred in England re- 
cently. According to a statute passed nearly a hun- 
dred years ago, ‘‘ any house or place kept open for 
entertainment or amusement during any part of 
Sunday, and to which people are admitted by pay- 
ment, shall be deemed a disorderly house,” and its 
keeper is liable to a heavy fine. The law has been 
broken constantly for half a century or more; but 
its enforcement has seldom been even attempted. 
But now a gentleman of position and stringent views 
has made his appearance, and insisted that the Sun- 
day openings of the Brighton Aquarium come under 
the statute. He has, accordingly, prosecuted the 
Aquarium proprietors for keeping a “ disorderly 
house,” and the courts have been compelled to sus- 
tain him. The prosecution was thus able to defy 
the whole mass of his countrymen, as the Journal 
says, with the rustiest of legal weapons. 


The case of Bowditch v. City of Boston, which was 
tried recently before Judge Lowell, of the United 
States District Court at Boston, involves the liability 
of the city for damages resulting from the blowing 
up of buildings for the purpose of checking a con. 


flagration. General Burt, the postmaster of Boston, 
and several other persons were authorized in writing 
by Chief Engineer Damrell to blow up buildings and 
remove goods. The part of the city toward which 
the fire was advancing was districted, and General 
Burt was assigned to the section which contained 
the building in question. It seems that 2 Massa- 
chusetts statute provides that a building may be de- 
stroyed to check a conflagration by the act of three 
fire-wards in a city. The members of a board of 
engineers of Boston were the fire-wards of the city. 
But when the authority was given to General Burt, 
by the chief engineer, only one other engineer was 
present. Burt and three or four others attended to 
the blowing up in his district. The court held, that 
the plaintiff could not recover for the building 
blown up, on the ground that the city could not be 
held responsible for the destruction of the property, 
except as provided inthe statute. No evidence had 








been presented showing that three fire-wards or en- 
gineers had ordered the destruction of the building, 
This decision is sustained by Judge Dillon in his 
work on Municipal Corporations, section 757, where 
it is said that the liability in such cases is purely 
statutory, and in order to change it the case must 
be clearly and fairly within the enactment. In 
Coffin v. Nantucket, 5 Cush. 269, it was held, that 
where the statute allows such a recovery only when 
a building is demolished by the order of three fire- 
wards, a destruction by the order of one of these 
officers creates no liability against the corporation. 
A by-law authorizing one officer to exercise these 
powers in urgent cases was therefore adjudged void. 
And at common law, in cases of imminent and 
urgent public necessity, an individual or municipal 
officer may raze or demolish houses and other com- 
bustible structures in a city to prevent the spreading 
of a conflagration, the city thereby incurring no re- 
sponsibility. 


The address of Mr. David Dudley Field to the 
graduating class of the Albany law school, which 
we publish in this issue, is sure to attract wide 
attention. Mr. Field chose for his theme the ‘‘ Re- 
sponsibility of American Lawyers for the Govern- 
ment of their Country,” a subject which is pecu- 
liarly appropriate at this time and in this country. 
The wide scope of the profession in this country, its 
influence in all departments of life, and its potenti- 
alities in politics are referred to as giving the Ameri- 
can lawyer an extraordinary opportunity to correct 
abuses in government and to ameliorate the laws. 
It will be seen that Mr. Field advocates that trials 
such asthe Tilton-Beecher trial, should not be pub- 
lic. He also deprecates the course which the news- 
papers have taken in trying that remarkable case 
independent of judge or jury. The address is an 
able and admirable production. 

a 
NOTES OF CASES. 

[* Shader v. Railway Passengers Assurance Co., 5 

N. Y. Sup. 643, the New York Supreme Court, 
General Term, gave a construction to a clause in an 
accident insurance policy. The policy in suit con- 
tained a condition that “no claim shall be made 
under this policy where the death or injury may have 
happened while the insured was, or in consequence 
of his having been, under the influence of intoxicat- 
ing drinks.” The insured was accidentally shot, 
while intoxicated, by a companion with whom he 
had been drinking. The court below instructed the 
jury that there could be no recovery if the shooting 
happened in consequence of the insured having been 
under the influence of intoxicating liquor; but that 
the question was not simply whether he was under 
the influence of intoxicating liquor at the time, but 
whether the injury occurred in consequence of that 
— whether the injury was the natural or reasonable 
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cause of his being in that condition. The court, at 
general term, however, held that no recovery could 
be had if the insured was in the condition of intoxi- 
cation, whether or not such condition had any thing to 
doin producing the injury. Mullin, P. J., who deliv- 
ered the opinion, said: “ The cases that hold that 
the insurer must show that the relation of cause and 
effect exists between the thing prohibited and the 
death or injury, have no application to the clause 
under consideration, as it avoids liability if the in- 
sured was in a certain prohibited condition, without 
regard to whether it had any agency in producing 
death or injury.” 


In Knowlman v. Bluett, 32 L. T. N. 8. 262, the 
Exchequer Chamber considered the validity of a 
parol agreement for maintenance of illegitimate chil- 
dren. The plaintiff was a feme sole, and the mother 
of five illegitimate children by defendant. In con- 
sideration that plaintiff would take and continue to 
take the sole charge and support, and provide for the 
maintenance and education of the children, defend- 
ant promised, by parol, to pay her £300 a year by 
equal quarterly installments, so long as she should 
continue to do so. For several years the bargain 
was duly observed on both sides, but finally defend- 
ant discontinued his payments, although plaintiff 
continued to keep, maintain and educate the children. 
Plaintiff brought an action to recover the arrears for 
two and ahalf years,and it was objected that a 
memorandum in writing was necessary under the 
statute of frauds to make the agreement binding, as 
it was not to be performed within a year. The Ex- 
chequer Chamber holds that the consideration being 
executed, the plaintiff was entitled to recover as for 
money paid at the defendant’s request at the rate 
fixed by the parol agreement. 


In Neville v. Cork, Blackrock & Passage Railway 
0o., the Court of Common Pleas of Ireland con- 
sidered the rights of a passenger traveling on a free 
pass. The Jrish Law Times states the case as fol- 


lows: ‘‘A passenger by steamer, holding from the 
carriers a free pass exempting them from liability in 
respect of injury to the holder, however caused, 
during the passage between two stations, entered on 
board the steamer with the intention of traveling as 
a passenger for hire, and of proceeding beyond the dis- 
tance to which he was entitled to travel gratuitously ; 
but that intention was not communicated to the car- 
riers, and the fare was not paid tothem. During that 
part of the transit to which the free pass applied, 
the passenger sustained personal injuries, and, in 
consequence, did not travel beyond that distance. 
In an action against the carriers for damages in re- 
spect of the injuries so sustained, held, that the 
onus lay upon the plaintiff of showing that he was 
traveling as a passenger for hire, and not asa licensee 
upon the free pass; that the plaintiff, not having 





communicated his intention to the defendants, had 
failed to show that he was traveling otherwise than 
in right of his free pass; and that the defendants 
were not responsible accordingly,” No opinion was 
given on the question of negligence, and it seems 
that in Ireland contracts of the character named are 
valid. In this.country the adjudications are not 
unanimous upon the question whether the carrier is 
liable for injury to a passenger traveling on a pass, 
containing exemption against all liability. In New 
York it is held that such passes are good and relieve 
the carrier from all liability. See Wells v. New York 
Central Railroad, 24 N. Y. 181; Porcher v. New York 
Central R. R. Co., 49 id. 263; 10 Am. Rep. 364, 
Such seems to be the rule in several other States. 
See Ashmore v. Penn. R. R. Co., 4 Dutch. 180; 
Kinney v. Central R. R. Co., 8 Vroom. 407; Hale v. 
NV. J. St. Nav. Co., 15 Conn. 539; Peck v. Weeks, 
34 id. 145; Lawrence v. N. Y. R. R. Co., 36 id. 63; 
Kimball v. Rutland R. R. Co., 26 Vt. 247; Mann v. 
Birchard, 40 id. 326; Adams’ Express Oo. v. Haines, 
42 Ill. 89; ZW. Cent. R. R. Co. v. Adams’ Ex. Oo., 
id. 474; Hawkins v. Great Western R. R. Oo., 17 
Mich. 57; 18 id. 427; Balt. & Ohio R. R. Oo. v. 
Brady, 32 Md. 333; Laverny v. Union Transporta- 
tion Oo., 42 Mo. 270. But in Pennsylvania it is 
well settled, by a long course of decisions, that a 
common carrier cannot limit his liability so as to 
cover his own or his servants’ negligence. See 
Farnham v. Oamden & A. R. R. Co., 55 Penn. St. 
62. This seems to be the rule also in some other 
States. Indianapolis R. R. Co. v, Allen, 31 Ind. 
894; Mich. South. R. R. Co. v. Heaton, id. 897, 
note; Flinn v. Phila., Wilm. & Balt. R. R. Co., 1 
Houst. (Del.) 472; Orndorff v. Adams’ Exp, Oo., 8 
Bush (Ky.), 194; Steele v. Townsend, 37 Ala. 247; 
Southern Hap. Oo. v. Crook, 44 id, 468; W. O. Mut. 
Ins. Co. v. R. R. Co., 20 La. Ann. 802. In Lock- 
wood v. New York Cent. R. R. Co., 17 Wall. 857; 10 
Am. Rep. 366, note, the following points were 
held by the United States Supreme Court: (1) That 
a common carrier cannot lawfully stipulate for ex- 
emption from responsibility when such exemption is 
not just and reasonable in the eye of the law. 
(2) That it is not just and reasonable, in the eye of 
the law, for a common carrier to stipulate for ex- 
emption from responsibility for the negligence of 
himself or his servants. (3) That these rules apply 
both to carriers of goods and carriers of passengers 
for hire, and with special force to the latter. 
(4) That a drover traveling ona pass * * * for 
the purpose of taking care of his stock on the train 
is a passenger for hire. The railroad was held liable 
in that case, although the drover’s ticket or pass 
absolved the company expressly from liability. The 
Supreme Court, however, purposely abstained from 
expressing any opinion as to whether such a restric- 
tion would avail the railroad if the passenger were a 
perfectly “free” or gratuitous one. 
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FRENCH JUDGES. 


T lively M. Taine, in his recent Notes on Paris, 

has the following in regard to the French 
judges: ‘‘The law is a majestic statue, which we 
salute and along side of which we pass. Jurispru- 
dence changes every twenty years. As there are 
always ten precedents in one direction and ten in 
the other, the judge chooses as he happens to fancy, 
and whether he knows it or not, his choice is always 
regulated by domestic and personal reasons. Never 
plead plain common sense, as though before a just 
magistrate; on the contrary, bring into play the 
motive or special argument which will touch the 
judge who gives the decision. One, an old lawyer, 
will be naturally reached by reasons of practice; 
another, an author, will be controlled by general 
considerations; another is a bigot or a free-thinker, 
a high liver, or a deceived husband. Touch this 
chord. The most common practice is to wear out 
the judge, and to drown him in a flood of contrary 
reasoning, to humble yourself before him, to hurry 
him along in a deluge of interpretations, of citations 
and authorities; and at the end, in your last reply, 
to reach him the pole — that is to say, a broad, clear, 
conclusive argument, to which he may cling. Of 
every ten judges, nine are wrinkled, shriveled, 
bloated; their faces cadaverous or inflamed. The 
faces of no class of men are so deformed, so drawn, 
so hollow, so worn, so marked by suffering. This 
is because they remain seated all day biting their 
pens, silent, motionless, under the augur of the law- 
yer who, for two hours, three hours in succession, 
bores them inthe name of the law. This is the 
inward stake which twists their lips, and strips their 
skulls. On the other hand, they snub the lawyers as 
though they were domestics.” 

We should have supposed that so accomplished a 
critic as M. Taine would not have been guilty of 
the solecism of calling that which changes every 
twenty years, a statue. At that rate it could hardly 
be reckoned an antique. Perhaps, however, he 
does not speak of law and jurisprudence as one and 
the same thing, but means that law is the ideal, 
jurisprudence the actual. But the whole picture is 
very French. There is just enough of truth at the 
bottom to prevent its being a caricature. There is 
a good deal of shrewdness in the remark that the 
decisions of judges are more or less affected ‘‘ by 
domestic and personal reasons,” It will be recol- 
lected that when Serjeant Buzzfuzz, in the celebrated 
cause of Bardell v. Pickwiek, spoke of the defendant 
as a slow old coach, whose wheels the jury would 
grease, as he would find to his cost, the sarcasm was 
lost on all of the jury except one, a green-grocer, 
who, as it happened, had, that very morning, sub- 
jected his own chaise-cart to that very operation, 
and who accordingly smiled assent. Ina trial be- 
fore one of the most honored judges of this State, 





where the question was as to the meaning of the 
words ‘‘my crop,” in a contract — whether they 
meant simply what the party himself actually raised 
by cultivation, or might also include such as he 
might acquire by purchase —the judge decided the 
matter by saying: ‘‘My father was a farmer who 
raised potatoes for sale; he used to contract to sell 
his crop of potatoes; now I know that that meant 
the crop of potatoes which he raised, and that he 
was not at liberty to buy and add to it his neigh- 
bors’ crops.” This excellent magistrate simply had 
the candor to express, in audible language, that 
which would naturally pass through the mind of 
any judge similarly situated, and would, properly 
enough, furnish him with a standard by which to 
measure the rights of the litigants. This mental 
tendency is a tribute of the human intellect to the 
practical rather than the theoretical. If a proposed 
rule will stand the test of practical application — to 
use a homely expression, if it “will wash ”’—it is 
probably the right rule. The poorest judges, in all 
countries and times, have been learned theorists, 
destitute of worldly wisdom and experience. Such 
men may be valuable as devisers of principles for 
others to submit to the test of practice, but that is 
their only use. 

The vital trouble in M. Taine’s judges is in the 
French national characteristics and the principles of 
French jurisprudence. Cross twenty miles of salt 
water, and on the other side of the British channel 
M. Taine finds a strikingly different state of things. 
In his own country the judge is avowedly or secretly 
an advocate; in England he is an arbitrator. The 
difference is as remarkable as the difference between 
the national ideas. In the one it is Ja gloire, in the 
other it is equity and fair play. Consequently the 
one is a country of actual liberty under avowed 
monarchial government; the other is a country of 
practical despotism under pretended republican in- 
stitutions. The constant struggle in England is not 
to turn out arepublic; in France not to subside into 
a despotism. And as might be expected, in Eng- 
land the lawyers are an honored and ruling class; 
in France they have comparatively little influence 
and respect. 

No man has ever paid a higher tribute to the 
capacity and character of the English judges than 
M. Taine himself. In his Notes on England he ob- 
serves: ‘The reports of criminal trials must be 
perused in order to understand to what a degree 
the judge’s part is dignified and honorably filled. 
Never can there be detected in him any traces of 
the spirit of persecution, the sentiments of a police- 
man, the desire to inflict vengeance on behalf of 
society, the instincts of the hunter warmed with the 
chase, and intent upon securing his prey.” ‘“ When 
the judge pronounces sentence, he does so with the 
authority and with the impartiality of a mind 
thoroughly convinced. He neither declaims nor 


* 








a eo vs - YT ~ 


maPm 2ST B® 


he 


Ra&os 





THE ALBANY LAW JOURNAL. 845 











indulges in invective. He neither conceals the 
weak points of the evidence nor exaggerates the 
points beyond dispute. He weighs his words, 
translating his carefully-formed opinion into clear 
language, and when he adds moral condemnation to 
the legal sentence, the gravity and nobleness of his 
tones are worthy of all praise. More than once I 
have thought that if Justice herself had a voice she 
would speak thus. The man himself is transformed 
into the simple organ of truth and of rectitude. 
The prisoner at the bar cannot help bowing before 
such a power as this, and assenting to the justice of 
his sentence. I know of no other spectacle which 
can as solemnly imprint in men’s hearts veneration 
for the law.” 

Compare with this the description by Cormenin, 
in Pictures of the French, of the conduct of the 
French judges in criminal trials: “Fancy the posi- 
tion of a prisoner who has been refreshed, who has 
been restored by the courageous and persuasive 
language of his counsel, only to be felled to the 
earth by the terrible weight of the judge’s charge. 
The jury too! — the jury might be upon their guard 
against the vehemency of an accuser, who was only 
doing his daily work, and of the counsel for the 
prisoner, because theirs was avowedly partial lan- 
guage; but what protection is there against the 
hand that holds the impartial beam of justice ?— 
against the judge who ought simply to report upon 
the cause without letting. his own opinion transpire 
—without disclosing the man under the magis- 
trate?” 

In a quite different strain another celebrated 
Frenchman speaks of the American judges. De 
Tocqueville says, that in civil causes “the judge 
appears as a disinterested arbiter between the con- 
flicting passions of the parties. The jurors look up 
to him with confidence and listen to him with re- 
spect, for in this instance his intellect entirely 
governs theirs. It is the judge who sums up the 
various arguments which have wearied their mem- 
ory, and who guides them through the devious 
course of the proceedings; he points their attention 
to the exact question of fact which they are called 
upon to decide, and tells them how to answer the 
question of law. His influence over them is almost 
unlimited.” In contrasting them with the French 
judges, he observes: “Their moral power is much 
greater; they are still surrounded by the recollec- 
tion of the jury, and their judgment has almost as 
much authority as the voice of the community repre- 
sented by that institution. Their influence extends 
far beyond the limits of the courts; in the recrea- 
tions of private life, as well asin the turmoil of 
public business, in public and in the legislative as- 
semblies, the American judge is constantly sur- 
rounded by men who are accustomed to regard his 
intelligence as superior to their own, and after 
having exercised his power in the decision of causes, 





he continues to influence the habits of thought, and 
even the characters of those who acted with him in 
his official capacity.” 

We suspect that M. Taine is wrong in attributing 
the nervousness and baldness of the French judges 
to the tediousness of the advocates. Although it 
would unquestionably be rather tedious to an Anglo- 
Saxon to be compelled to listen to a Frenchman 
talking for several hours on law, yet we are inclined 
to believe that it is not this which “strips the 
skulls” of the French judges, but that it is rather 
the national impatience, impulsiveness, and want of 
capacity for sober judicial reflection and impartial 
judicial decision. But whatever it may be, our vola- 
tile and exuberant compatriots should adopt the 
humane expedient of their British neighbors, and 
furnish their judges with wigs. 

git 
RESPONSIBILITY OF AMERICAN LAWYERS 


FOR THE GOVERNMENT OF 
THEIR COUNTRY. 


——— 


ADDREss BY DAavip DuDLEY FIELD TO THE GRADU- 
ATING CLASS OF THE ALBANY LAw ScHooL, May 
20, 1875. 


ENTLEMEN — One of the most pleasing and in- 

structive books lately published is the little work 
of the Duke of Argyle, on the Reign of Law. His 
purpose was to show that every living and moving 
thing came from design, and lived and acted accord- 
ing to a law of its Creator. His idea of law was akin 
to that of Hooker, who said that ‘‘ her seat is the bosom 
of God, her voice the harmony of the world.” This 
is not, however; the idea of law which I would present 
to you at this time, but rather that of Sir William 
Jones, who has told us, in his sonorous verse, that 
“ Sovereign law, the world’s collected will, o’er thrones 
and globes elate, sits empress, crowning good, repress- 
ing ill.”” Our profession is concerned, not with the reign 
of law, in all things visible and invisible, not with the 
harmony of the universe, but with law, framed by 
human wisdom and administered by human skill. 

Even so limited, the profession, in its scope, em- 
braces all the concerns of human society ; in the knowl- 
edge it requires, it extends to every branch of learn- 
ing that can possibly in any controversy be brought 
into discussion; and in respect of morals, it demands 
a degree of self-control, a constant sense of responsi- 
bility, and a consciousness of unceasing obligation. 
never less, and often greater than are demanded of 
any other private citizen. 

These duties and relations form, however, too large 
atopic for one discourse. Of your professional rela- 
tions to yourclients, to the courts, and to the general 
public, I shall therefore have litt to say. That you 
are to be faithful to clients, frank with the courts, and 
just in all your relations with your fellow-men, is en- 
joined by the law, human and divine. That you are, in 
short, to be honest lawyers is taken for granted, and 
you would be apt to suspect the motives of any one 
specially demonstrative in inculcating the virtues of 
honesty. The people have seen so much self-seeking in 
the name of reform; so many knavish faces hiding, or 
attempting to hide, behind honest masks, and clamoring 
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after those who have outstripped them in the race of 
life, that they have come almost to regard professions 
of virtue as so many confessions of vice, and the 
loudest moral reformers as performers in masquer- 
ade. 

Of the purely professional relations of lawyers, I 
do not know that fitter words were ever spoken 
than those of the Attorney-General and Chancellor 
of the Exchequer of England, at the dinner given 
at the Middle Temple by the English bar to M. 
Berryer, of the French Bar, on the 8th of Novem- 
ber, 1864. Sir Roundell Palmer, then attorney-gen- 
eral, now Lord Selborne, presided, and said in his 
opening speech: “I rejoice in seeing around me so 
many gentlemen of our noble calling —a calling which 
vulgar minds frequently misrepresent and underesti- 
mate, but upon which in no small degree depend the 
rights and liberties both of individuals and nations. 
It is its high privilege and duty to supply the just 
weights and balances of the scale of justice, by laying 
before justice all the considerations which ought to 
weigh on every side of every question, to stand for- 
ward for the weak and miserable, and upon great occa- 
sions, when public liberties are in question, to stand 
forward undaunted and assert the public right.’’ Mr. 
Gladstone, then Chancellor of the Exchequer, said: ‘I 
have always felt that the bar is inseparable from our 
national life, from the security of our national insti- 
tutions; but never, so long as I looked at England alone, 
did I understand the full extent of its value. Some 
years ago it was my lot to be witness of cruel oppres- 
sion in a country in the south of Europe. There the 
executive power did not merely break the law, but de- 
liberately supplanted it and set it aside and established 
in its stead a system of pure arbitrary will. To my 
astonishment, I found that the audacity of tyranny 
which had put down chambers and municipalities, and 
which had extinguished the press, had not been able 
to do one thing—to silence the bar. 1 found in the 
courts of justice, under the bayonets of soldiers, for 
they bristled with bayonets, in the teeth of power, in 
contempt of corruption, and in defiance of violence 
and arbitrary rule, lawyers rising in their places and 
defending the cause of the accused, with a freedom 
and fearlessness which could not have been surpassed in 
free England, or even by Mr. Berryer himself.’’ Who, 
remembering these words, or thinking these things, 
would not laugh at the popguns of Bohemians who 
would presume to dictate whom he should appear for 
and whom defend? The glowing sentences of Palmer 
and Gladstone were spoken of lawyers as they are and 
have ever been in free England, and as they must be 
in every country which has the reality, or keeps up even 
a show, of government according to law. 

But in America the profession has even a wider scope 
and larger duties. This arises from two causes, one, the 
absence of privileged classes, and the other, the ex- 
istence of written constitutions. These constitutions 
are majnly the work of lawyers; their interpretation 
and application are exclusively their work. Hence it 
follows that the lawyer who, in every country of law, 
stands in such close relations to liberty, order and 
government, stands in this country in still closer and 
peculiar relations. For the sake of discrimination I 
will call these relations political, in distinction from 
those which are purely professional. These relations 
concern society it is true, but society in its organized 
form. The opportunity of American lawyers to cor- 
rect abuses in the government of their country and to 





ameliorate its laws, and the duty of using the opportu- 
nity, are then the topics of this discourse. 

I address myself directly to the members of our 
profession, and especially to the young gentlemen who 
are to-day entering it. The rest of this audience, 
gathered, I may presume, by reason of interest in 
the graduating class, willexcuse me if I assume, that 
their interest in the future of its members will make 
them willing to listen to any thing intended for their 
friends. I shall then not hesitate to speak to those who 
are about to exchange the study for the practice of the 
profession, of the part which, in my view, American 
lawyers shouid take in the government of their coun- 
try. Ido not speak of the duties of citizenship gen- 
erally, because I am not speaking to the general body 
of citizens, but to those among them who by choice or 
circumstance are set apart for the law. 

And when I speak of the duties of a lawyer as being 
different from those of another citizen, I do not by 
any means assume that he has greater legal rights. 
His vote counts one and no more. But I assume that 
his opportunities are greater, and, for reasons which I 
will explain, that he can, and therefore should, do 
more, than if he were in any other calling, for the pro- 
motion of order and liberty among his countrymen. 

Order and liberty; these two words express the end 
and aim of human law; order, with as much liberty as 
is consistent with order. All the functions of govern- 
ment, legislative, executive and judicial, are, or should 
be, exerted for these ends; the legislative, that it may 
prescribe the rules by which order and liberty are to 
be best preserved; the judicial, that it may apply these 
rules to the facts of particular transactions; and the 
executive, that it may execute the will of the leg- 
islature, as expressed in the laws and applied by the 
judges. 

The superior opportunities of lawyers to assist in 
the promotion of these ends will be apparent upon the 
slightest observation. Their studies, more than those 
of other men, lead them to examine the structure of 
their government, the relations of the different parts 
to each other, and the principles which lie at their 
foundation; they of all men know best the political 
rights and duties of the people; the preparation for 
their profession brings every part of knowledge within 
the range of their inquiries. Thus much is to be said of 
the knowledge and training with which they must 
have fitted themselves for the practice of their 
profession, if it is to be practiced in its highest depart- 
ments. Then in actual practice, they represent their 
clients before the courts, in respect to all that is dear- 
est in life, the rights of person and property and the 
domestic relations; they are consulted and trusted in 
the most important and the most delicate concerns; 
they are the depositories of innermost secrets, and 
their advice is the guiding and restraining influence 
that moves, with a scarcely observed but constant 
pressure, the daily currents of human affairs. And in 
addition, they have in this country, as I have already 
said, the peculiar function of bringing to the test of 
written constitutions the acts of all public servants, in 
all the departments of government. 

Functions so great and duties so important draw after 
them responsibilities of like proportions. Though his 
vote counts one, his influence may count for thousands 
and tens of thousands. Other things being equal, he 
has greater opportunities than others for his influ- 
encing the votes of his fellows, and for affecting the 
action of public men. 
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Every voter performs or should perform part of the 
functions of government; and as he performs them well 
or ill, so, to the extent of his part in them, will the 
government be good or bad. It may no doubt happen, 
onrare occasions, that good men by accident choose a 
bad representative, or bad men a good one. But asa 
general rule the representative will fairly express the 
wishes, the tastes, the thoughts of those who select him. 
If heisselected by the whole body of voters, he will 
represent the whole body; if he is selected by a part, 
and the rest vote for him as so many dummies, he will 
represent, not the dummies, but the part, large or 
small, that selected him. Leaving then the dummies 
aside, and looking only at the living, thinking, select- 
ing voters, we may regard them as practically the 
sovereign people, and assume that all officers — presi- 
dents, governors, legislators, judges, are their agents 
and servants, and execute their sovereign will. 

There are three.classes of nominal voters; those who 
having the right of suffrage do not exercise it; those 
who exercise it, but do so as the tools of others; and 
those who exercise it as intelligent and free agents. 
Of the first it isenough to say, that they act as if they 
were already disfranuchised ; and of the second,that they 
deserve disfranchisement. They who will not fulfill 
the duties should forfeit the rights of citizenship. 
They are of no account and may be left out of the cal- 
culation. It is the third class, the company of elec- 
tors exercising the right of choice, and really naming 
the public agents, that is the real source of power. 
That class of electors, and the agents whom they 
directly or indirectly appoint, it is the privilege and 
the duty of lawyers, more than other men, to influ- 
ence and persuade. 

Having advanced thus far, we pass, by an easy transi- 
tion, to a contemplation of the actual condition of the 
country and a consideration of the consequent duties 
and responsibilities of lawyers, measured by the stand- 
ard already given. That condition is not so good as I 
wish it were. This is the season, I know, of centennials 
and of boastful congratulations, which, however well 
founded in general, are sometimes extravagant. The 
picture is net all bright; there are shadows and dark 
spots.. These it will do us no harm to look at upon occa- 
sion. Nothing is gained toward healing a sore by 
covering it out of sight. The people of this country 
have their good or evil fortune in their own keeping; 
they are disposed toward good government; it is their 
interest to have it; and they will have it, if they see 
how it can be had, and are not misled or betrayed. 
But we must first disabuse our minds of the pernicious 
notion, that abuses will cure themselves, and of that 
other notion, hardly less pernicious, that the machinery 
of our government is so simple, that it is slow to get 
out of order. This machinery is not simple; on the 
contrary it is extremely complex, and requires con- 
stant supervision. The principles which govern it are 
no doubt simple; so are the principles which govern 
the most complicated engines, but the engines them- 
selves are none the less complicated. 

Burns exclaims, in a witty poem, that we have all 


“Oh wad some power the giftie gi’e us, 
To see ourselves as ithers see us. 

Tt would from many a blunder free us, 
And foolish notion.” 


Let us see what others sometimes say of us. Here 
is an extract from the news telegraphed from England 
to our newspapers on the 5th of the present month: 





“THE LEXINGTON CENTENNIAL, 
“The English criticism of Mr. Gladstone’s letter : 
* Lonpon, Wednesday, May 5. 

“The Standard severely criticises the letter from Mr. 
Gladstone, read at the Centennial celebration of the 
battle of Lexington. It remarks that the habit of 
toadying to Americans is discreditable in English pub- 
lic men and journalists. The results of the republican 
experiment in the United States are corruption of pub- 
lic life; extinction of public spirit, oppression of the 
minority, disgust of the honorable men with politics, 
and the transfer of the government into the hands of 
corrupt, unscrupulous and ignorant men.”’ 

This is, I know, the language of an enemy. The 
Standard is the organ of the high tory party in Eng- 
land, and would of course publish any thing it could to 
the disparagement of republics. But the opinion of 
the tory organ is, I am sorry to say, the opinion of a 
great many people whoare not tories. A pretty close 
observation of different countries has convinced me 
that the general opinion of thinking men, all over the 
world, is that our public service is sadly demoralized. 
Ido not admit the truth of all the imputations. The 
exaggeration is great and manifest to Americans. But 
the’ fault of the exaggeration is very muck our own. 
Every one of the charges could be proved by the Amer- 
ican newspapers, if they were to be accepted as witnes- 
ses. None of the imputations thus telegraphed back to 
us from the other side of the Atlantic is without support 
from the printed sheets spread upon our tables every 
day of ourlives. Ifan American abroad were to deny 
the truth of the Standard’s accusations, and the accuser, 
for proof,were to gather the files of the American news- 
papers, for any month of the last five years, the 
American would be driven to deny the competency 
and trustworthiness of the evidence. 

Apart from the newspapers, however, there is evidence 
before our own eyes of much that is wrong. It is not 
my purpose to go into details. That any one may do for 
himself. My object is to call the attention of lawyers 
to the fact of their great responsibility for this wrong, 
to the importance of grappling with it and overcoming 
it, if we would preserve our free institutions, and to 
that end the necessity of resorting, not to petty or 
temporary expedients, but to fundamental principles, 
and the immutable laws of human society. 

What is the significance of the astounding phenome- 
non, that, while in all the other sciences and arts of 
life we have advanced with a progress beyond all his- 
tory, and, beyond even the dreams of the wildest 
dreamer, have multiplied the numbers and the 
wealth of our people, turned the wilderness into fruitful 
fields, built great cities, and girdled the sea and the 
land, we have not advanced in that greatest of all 
sciences and arts che science and art of government, 
but have actually gone backward? Why is this move- 
ment retrograde while all others are advancing? What- 
ever may be the cause, we cannot divest our profession 
of a great share of the responsibility. We know that 
fidelity to all official trusts, and as few of them as pos- 
sible, is the fundamental maxim of republican gov- 
ernment; we know that the unnecessary multiplica- 
tion of Offices is at once the cause and the sign of decay 
in public virtue; we know that the maintenance of 
the Federal and State governments, in the plentitude 
of their respective powers, is our only guaranty of 
liberty and order. These are fundamental principles 
with which every lawyer must be acquainted. His 
opportunity to influence the public servant and the 
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voter is exceptional, as I have shown, and his responsi- 
bility is commensurate with his opportunity. 

I have spoken of the science and art of government 
as the greatest of all the sciences and arts. Perhaps 
I might better have said the science of government, 
theoretical and applied. Of all knowledge and ull art, 
this is the most important and most neglected. Read the 
debates in congress and the State legislatures ; read the 
articles of the magazines and newpapers; read the 
resolutions of political conventions, and say in how 
many do you find the great subjects that have agitated 
the country for the last fifteen years, treated as they 
would have been treated by those who in just rever- 
ence we call the fathers. 

Take for example the question of the suffrage. To 
give this right or privilege whichever you may call it, 
to every human being of mature age, may be a gvod 
thing in this country, or it may be a bad thing. That 
question I do not discuss. But I do insist, that the 
question should be treated, not as one of temporary 
expediency or of mere partisanship, but one of good or 
evil government for the whole people, or the greatest 
number of the people. 

The question who shall vote in the elections is but 
another form of the question who shall govern the 
country. Now though it may be true, that, having 
regard only to an imaginary social compact made 
at the beginning of society, one person has as much 
right to govern as another, yet that right is gone 
as soon as society is organized, for then the question 
becomes one of public safety, that is, the safety of all. 
If for example a ship’s company of five hundred adult 
persons were cast upon an uninhabited island, and 
had there to organize a new community, I am not 
aware of any principle which would give to any one 
man or woman a right to participate in the organiza- 
tion more than another, laying out of view the rights of 
heads of families, if there were any there. But Ido 
see a principle, which, after the organization of the 
social body, would admit or exclude new comers, not 
according to their original equality as men and women, 
but according to the best government of the existing 
State. : 

We may apply the same principle to our own institu- 
tions. At the revolution the people of each of the 
thirteen States were, to a great extent, homogeneous, 
but the suffrage was hardly anywhere universal. 
When the question arose whether the suffrage should 
be made universal among such a population, the answer 
should justly have depended, and, for aught that I can 
say, did depend solely upon the other question, 
whether the good government of the whole com- 
munity would be promoted or impaired by it. And 
when the further question arose whether incomers from 
foreign lands and the emancipated slaves should be 
admitted to the suffrage, the answer should have de- 
pended upon the same principle, as to the general 
good ; and that general good might possibly have been 
promoted by one class of new voters, and not by 
another. Now I repeat, that Ido not mean at all to 
enter into the question whether the admission of 
foreigners and emancipated slaves was good or bad in 
itself; but I do mean, that considered asa question of 
political philosophy, it should have been decided, not 
upon the doctrine of the equality of men, but the exi- 
gencies of society. Any man who should preach 
universal suffrage on the banks of the Ganges would 
be treated, and justly treated, asa lunatic. With it, in 
the present condition of India, no man’s life or prop- 
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erty would be safe foran hour. In short, the question 
of the suffrage in any country depends upon the nature 
of the government, and the capacity of the proposed 
voter to take part in it. If he be a capable and safe de- 
pository of power, even of that moderate share which 
comes of voting, then he should be admitted to vote; 
otherwise he should not be admitted. 

Then the question of the suffrage, in its application 
to the government of cities and towns, may be 
quite different from the question of suffrage as 
applicable to the whole State. These munici- 
palities are corporations, the chief object of 
which is the protection and administration of property 
for the convenience of the citizens; as for example, 
the paving, cleaning, and lighting of streets, the 
building of sewers, the supply of water, the prevention 
or extinguishment of fires, and a hundred other objects 
of municipal government. For these reasons, I insist 
that the true theory of municipal government requires 
a double representation, one of property, and the 
other of person. They who own a bank have the 
management of it; so they who own the property of a 
tuwn should have a greater voice in its disposition 
than they who own none of it. Taxation without 
representation was the complaint of our fathers. 
What was the meaning of that complaint? It was 
that they who pay the taxes should lay them. As 
things are now going on in this country, munici- 
pal taxation will soon become confiscation. I 
know a town where a vote in the town meeting for 
subscribing to the stock of a railway was carried by 
those who were not tax payers, against those who 
were. 

The same general principle which applies to the 
suffrage, that is to say, the greatest good of the greatest 
number consistent with the rights of all, applies also 
to every new division of power. In respect to the 
admission of new States, or to the acquisition of new 
territories, it may be, as I think it often is, lost sight 
of; but it is, nevertheless, essential, and the neglect of 
it will sooner or later come back to our discomfiture. 
Every new State, with an inadequate population 
added to the Union, disturbs the natural and just 
balance of political power; yet, how many members of 
Congress thought of this, when at the last session they 
voted to admit one territory and rejected another. 
A vote to admit as a State a territory having a popu- 
lation less than one of our counties, is a vote to make 
the county equal in one branch of Congress to the 
whole State of New York. The annexation of new 
territory is, insome respects, a pleasant thing to think 
of. We like to see our flag waving over new lands, 
but we are apt to forget that we cannot govern without 
being also governed. It is very well for us to talk of 
governing Mexicans, Cubans, and Dominicans, but, 
for my part, I am free to confess, that I do not like the 
idea of their taking part in governing us. 

Turning from these political topics, let us look at 
some that are not so much political as social. Look, 
for instance, at one suggested by what is passing 
now before our eyes; I mean the question of a public 
or private trial in cases of scandal. Why, in the 
name of all that is reasonable, should such a trial be 
public ? The publicity of courts of justice is enjoined 
as a rule, not for the entertainment of gossips ; not 
for the indulgence of curiosity; not because the pub- 
lic has any interest in the details of private affairs, 
but because judges will become tyrannical and corrupt 
if they are not watched. The majority of citizens have 
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no greater interest in the publicity of courts than in 
that of legislatures; but in respect to these there is 
provision for private sessions on some occasions, it 
being prescribed by our State constitution that ‘the 
doors of each house of the legislature”’ shall be kept 
open, ‘except when the public welfare shall require 
secrecy.”” There may be things passing in courts, as 
well as in legislatures, that require secrecy, and they 
should be kept secret. 

Moreover, I insist that even when the doors are 
open, and any one may enter to see and hear what 
passes within, there is still a limit to the right of pub- 
lication and comment. The claim sometimes put 
forth, that whatever passes in the courts may be 
at any and all times freely published and com- 
mented upon, is, in my judgment, utterly indefensi- 
ble. The theory of a trial is subverted by it. That 
theory assumes, that judges, learned in the law, a 
trained bar to assist them in seeing “every side of 
every question,’’ and a jury to decide questions of 
fact, are set apart from the rest of the world, for the 
purpose of deciding the case. If “the rest of the 
world,’’ nevertheless, are to participate in the decision, 
the judges, the lawyers, and the juries might as well 
be dispensed with. Of all methods of trial, that by 
newspapers would be, if it were established, the least 
reliable and the most unsatisfactory. In every coun- 
try of the world but our own, comments upon cases 
in court, so long as they are depending, designed or 
fitted to affect the minds of either court or jury, are 
strictly forbidden. It should be so here. It will yet 
be so, because the highest need of society is the 
administration of justice, and whatever interferes 
with that will, sooner or later, go down. One of the 
first duties of the lawgiver, and, therefore, one of the 
first inquiries of the lawyer, should be, how to regulate 
or restrain the publication of reports of trials, whose 
details tend to the depravation of morals, and how to 
prevent the disturbance, by outside influences of 
any kind, of the proper functions of those who are 
charged by the State with the administration of the 
laws. 

But it is impossible to pursue this train of thought 
further. Enough has been said, however, to make ap- 
parent the importance and necessity of lifting politics 
out of the degradation into which they have fallen. We 
must begin with ourselves, by taking to heart the lessons 
we have learned from the records and the traditions of 
our profession; by studying anew the history of free 
governments and the fundamental maxims of our own; 
and by exposing, denouncing and combatting with un- 
shaken constancy the abuses of the times, no matter 
who may defend them, or wink at them, or profit by 
them, or what criticism or denunciation of ourselves 
we may provoke. Let us have the courage to utter 
unwholesome truths, if they are worth uttering, re- 
gardless of their unpopularity. And when we have 
awakened the people to a sense of the false security 
in which they are resting, then, and not till then, may 
we say, ALL IS WELL. 


———__>__—__ 


The usual number of young members are being 
added to the profession from the law schools which are 
having their commencements. About two hundred and 
fifty graduates of the law department of Columbia 
College and the University of New York were recently 
admitted in New York city. 





RECENT ENGLISH DECISIONS. 
INCOME TAX. 


“ Persons residing within the United Kingdom:”’ for- 
eign corporation : 16 and 17 Vict. 34, § 2, schd. D. The 
Imperial Ottoman Bank was a corporation created by 
Turkish law. Its seat was fixed, by the concession and 
the statutes which constituted it, at Constantinople, 
with power to establish branches and agencies at other 
places. It was the State Bank of Turkey, where it was 
a bank of issue, and was charged with the collection 
of the revenue, and with certain operations relating 
to the currency, and with the payment of interest on 
the public debt, and received from the state a subsidy 
on account of the public business transacted by it. On 
its creation it took over and continued to carry on the 
business of an English bank in London; and since its 
creation in 1863, the annual meetings of shareholders 
had always been held, and dividends declared, in Lon- 
don, though by its statutes the annual meetings might 
be held at any place which the committee of manage- 
ment might fix. Held, that the bank was not liable to 
be assessed to income tax in respect of its whole prof- 
its asa “person residing within the United King- 
dom” under the first clause of schedule D to § 2 of 
16 and 17 Vict., ch. 34, but was liable only in respect of 
the profits arising from its business carried on in Eng- 
land under the second clause of the schedule. The 
Attorney-General v. Alexander, L. R., 10 Ex. 20. 


INSURANCE, 


Insurance on freight : warranty as to amount of insur- 
ance on hull: concealment: of a 
material fact coming to the knowledge of the assured 
after acceptance of risk, but before isswing the policy.— 
A proposal for insurance on freight was made and 
accepted on the 11th of March. On the 16th the ship 
was lost. On the 17th, the assured, with knowledge 
of the loss, but without communicating it to the in- 
surers, demanded a stamped policy. The insurers 
then, for the first time, required to be informed as to 
the amount of the insurance upon the hull, and insert- 
ed in the policy (which the assured accepted), the fol- 
lowing warranty: ‘Hull warranted not insured for 
more than £2,700 after the 20th of March.” The vessel 
was then insured for an additional £500 in an insurance 
club, by the rules of which all ships belonging to mem- 
bers were insured from the 20th of March in one year 
to the 20th of March in the following year, “and so on 
from year to year unless ten days’ notice to the con- 
trary be given;”’ and in the absence of notice the 
managers of the club were to renew each policy on its 
expiration. Held, affirming the decision of the court 
below, that, notwithstanding those rules, the club 
policy was not a continuing policy beyond the 20th of 
March of the current year; and that the ship having 
been lost before that date, no new effective policy 
could have been made, and, consequently, the war- 
ranty was complied with. Held, also, that the risk 
having been accepted by the insurers on the llth of 
March, the addition on the 17th of a term for their 
benefit, and not affecting the risk, did not prevent the 
policy from being one drawn up in respect of the risk 
accepted on the 11th, and, therefore, upon the author- 


non Jentié. 





ity of Cory v. Patton, L. R., 7 Q. B. 304, the conceal- . 


ment of the loss was not a concealment of a materiut 
fact so as to avoid the policy. Lishman v. The North- 
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ern Maritime Insurance Company, L. R., 10 C. P. (Ex. 
Ch.) 179. 
MASTER AND SERVANT. 
1. 30 and 31 Vict., ch. 141, § 3, sch. 1—4 Geo. 4, ch. 34, 


freude, § 5.—By a parol hiring on the llth of Novem- 
ber, respondent agreed to serve appellant as a servant 
in husbandry, for one year, to commence on the 23d 
of November. Respondent did not enter into his ser- 
vice, and an information was taken out against him 
under the master and servants act, 1867, 30 and 31 
Vict., ch. 141, by §3 of which nothing in this act shall 
apply to any contract of service other than a contract 
within the meaning of the enactments in the first 
schedule to this act, or some or one of them. By sec- 
tion 3 of 4 Geo. IV, chapter 34 (which is in the 
schedule), proceedings can be taken against a servant 
iu husbandry who has not entered into his service only 
if the contract be in writing signed by the parties to 
it. Held, that no proceedings could be taken against 
the respondent under the act of 1867. Held, also, that, 
as the contract was not to be performed within a 
year, and was not in writing, section four of the statute 
of frauds would have prevented the enforcing of the 
contract. Banks v. Crossland, L. R., 10 Q. B. 97. 

2. Negligence: compulsory pilotage: injury to pilot.— 
There is no implied contract between the owners of a 
ship and a pilot whom they are compelled to employ, 
that the pilot shall take upon himself the risk of in- 
jury from the negligence of the ship-owners’ servants; 
and an action will lie by the pilot against the ship- 
owners for injuries, caused to him, whilst acting as 
pilot on board their vessel, by the negligence of their 
servants. Smith v. Steele, L. R., 10 Q. B. 125. 


PROPERTY PASSING. 

Sale of goods: cash against bill of lading: bill of lad- 
ing deliverable to order of vendor: “free on board”: 
goods shipped in purchaser's sacks: part payment: in- 
tention.— By a contract for the sale of potatoes they 
were to be shipped by the vendor for London, free on 
board the Dunkirk, and the price was to be paid in 
cash against bill of lading. It wasalso stipulated that 
there should be a part payment of the price by way of 
earnest. The potatoes were shipped under the con- 
tract in sacks provided by the purchaser, and were 
made by the bill of lading deliverable to the order of 
the vendor. The purchaser made a part payment of 
price, in pursuance of the contract, and the vendor 
sent a draft for the balance of the purchase-money to 
his agent in England with the bill of lading, which he 
indorsed to such agent for presentation to the pur- 
chaser. Upon the arrival of the ship at her destina- 
tion, the vendor’s agent presented the draft to the pur- 
chaser for acceptance, but the purchaser being under 
the impression that the shipment was short sixteen 
sacks would not accept at once for the full amount, but 
offered to accept as soon as the vessel should be un- 
loaded if the quantity was correct, or to pay the balance 
at once, deducting for the deficiency. The vendor’s 
agent insisted on immediate acceptance for the full 
amount, and, the purchaser not immediately accepting, 
sold the potatoes. In an action by the purchaser 
against the vendor’s agent for a conversion of the 
potatoes, held, that the property in the goods had 
+ passed to the plaintiff, and that he was entitled to 
maintain the action. Ogg v. Shuter, L. R., 10 C. P. 
159, 








THE ALBANY LAW JOURNAL. 








FINANCIAL LAW. 


TAXATION OF NaTIonaL Bank Stock. 


E Supreme Court of the United States, in Hepburn 
v. School Directors of the Borough of Carlisle, Penn- 
sylvania, held that shares of National bank stock 
may be valued for taxation by a State, in some cases, 
at an amount exceeding their par value. The case also 
holds that such shares may be assessed in Pennsylva- 
nia for municipal or school taxes. The opinion was 
delivered by Chief Justice Waite, and is as follows: 

The most important question presented by the 
assignment of errors in this case is, whether shares of 
stock in a national bank cau be valued for taxation 
by the State, in which the bank is located, at an 
amount exceeding their par value. It is certain that 
they cannot be taxed at a greater rate than is assessed 
upon other moneyed capital in the hands of individual 
citizens of the State. Such is the express provision of 
the act of congress. 

It is contended that the term “‘ moneyed capital,” as 
here used, signifies money put out at interest, and that 
as such capital is not taxed upon more than its par or 
nominal value, the par value of these sharesis their 
maximum taxable value. 

We cannot concede that money at interest is the only 
moneyed capital included in that term as here used 
by congress. The words are ‘“‘ other moneyed capital.” 
That certainly makes stock in these banks moneyed 
capital, and would seem to indicate that other invest- 
ments in stock and securities might be included in 
that descriptive term. 

But even if it were true that these shares can only 
be taxed as money at interest is, the result contended 
for would not necessarily follow. The money invested 
in a bank is not money put out at interest. The money 
of the bank is so put out and the share of the stock- 
holder represents his proportion of that money. What 
the amount of this share is, must, in some form, be 
ascertained in order to determine its taxable value. If 
the nominal or par value of the stock necessarily indi- 
cated this amount, there might be some propriety in 
making that the taxable value, but, as all know, such is 
not thecase. The available moneyed capital belonging 
to a bank may be diminished by losses or increased by 
accumulated profits. Therefore, some plan must be 
devised to ascertain what amount of money at interest 
is actually represented by a share of stock. The State 
of Pennsylvania has provided that this may be done 
by an official appraisement, taking care to prevent 
abuses by declaring that such appraisement shall not 
be higher than the current market value of the stock 
at the place where the bank is located, and by giving 
an appeal to the Auditor-General, who is authorized 
to inquire into the value and correct any errors that 
may appear. There certainly is no apparent injustice 
in this. It isnot the amount of money invested which 
is wanted for taxation, but the amount of moneyed 
capital which the investment represents for the time 
being. 

If the value set upon the share does not exceed this 
amount, it will not be assessed at a greater rate than 
other money at interest. Other plans may be devised to 
accomplish the same end, but it is sufficient for the pur- 
poses of this case that this plan is not unreasonable. If 
a shareholder is not satisfied with the original appraise- 
mentall he has to do is to appeal to the Auditor-General, 
make known to him the actual condition of the affairs 
of the bank, and have the error, if any exists, corrected. 
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Hepburn did not see fit to avail himself of this right 
which he had. He preferred to rest upon his supposed 
right, under the act of congress, to limit the power of 
assessment to the par value. This right we think he 
did not have. 

It is next insisted that no municipal or school taxes 
could be assessed upon the shares of the First National 
Bank of Carlisle, a national bank located within the 
borough of Carlisle, because by the laws of Pennsyl- 
vania, as is claimed, other moneyed capital in the 
hands of individual citizens at that place is exempt 
from such taxation. 

In support of this claim it isshowu nat all mortga- 
ges, judgments, recognizances and moneys owing upon 
articles of agreement for the sale of real estate are 
exempt from taxation in that borough except for 
State purposes. This isa partial exemption ouly. It 
was evidently intended to prevent a double burden by 
the taxation both of property and debts secured upon 
it. Necessarily there may be other moneyed capital 
in the locality than such as is exempt. If there is, 
moneyed capital, as such, is not exempt. Some part of 
it only is. It could not have been the intention of con- 
gress to exempt bank shares from taxation because 
some moneyed capital was exempt. Certainly there is 
no presumption in favor of such an intention. To 
have effect it must be manifest. The affirmative of 
the proposition rests upon him who asserts it. In 
this case it has not been made to appear. 

This, we believe, embraces all the errors assigned on 
this record. Other questions were raised in the court 
below, but they are not relied upon here. The judg- 
ment is affirmed. 


—_\—_e___————_. 
COURT OF APPEALS ABSTRACT. 


AMEND MENTS. 


Quantum meruit: amended answer. — Plaintiffs 
commenced these proceedings as sub-contractors to fore- 
close a mechanics’ lien upon premises in New York city. 
Defendant J., the contractor, had also filed a lien and set 
up the same in his answer, which, after setting out the 
contract, alleged that it had been so far departed from 
by direction of the owners, that it was impossible to 
determine therefrom the amount of compensation he 
was entitled to, and asked to have it determined upon 
a quantum meruit. The cause was tried by a referee, 
aud upon the trial, while defendant Jones was on the 
stand as a witness, the plans and specifications referred 
to and made part of the contract, were produced by 
defendants H., when, as alleged, it was ascertained 
that they had been materially altered, without the 
knowledge or consent of J. The defendants applied 
to the referee for leave to amend, which was denied. 
A motion was then made to the court for leave to file 
and serve an amended answer, setting up the altera- 
tions. This wasgranted and this appeal is from the 
order of the general term affirmingsuch order. Held, 
that under the mechanics’ lien law for 1863 (§ 5, chap. 
500, Laws of 1863), the power to amend pleadings is the 
same as under the Code; that it was within the discre- 
tion of the court below to allow the amendment 
under section 173, conferring power upon the court to 
allow amendments, or under section 177, conferring 
power to allow a supplemental answer; that this court 
cannot interfere with the exercise of that discretion, 
and that therefore the order was not reviewable here. 
Gambling et al. v. Haight et al. Opinion by Gro- 
ver, J. 





MARRIED WOMAN. 


1. Partnership. — This action was brought to recover 
for work and materials furnished defendant, who 
apparently carried on a theatre under the name of 
“Mrs. F. B. Conway’s Brooklyn Theatre.” Her hus- 
band was in partnership with her, and they were 
jointly interested therein. Plaintiff was ignorant, 
until after this action was commenced, that any one 
save defendent had an interest in the business. Held 
(Rapallo and Andrews, JJ., dissenting), that defend- 
ant’s business being apparently separate, she is, 
although a married woman, like other persons, held to 
the truth of the appearance, and she could not in this. 
action interpose as a defense that she had a dormant 
partner, although such partner was her husband. Scott 
vy. Conway. Opinion by Johnson, J. 

2. Promissory note: “separate estate.’”’— This action 
was brought upon a promissory note given by defend- 
ant, who was a married woman having a separate es- 
tate, to recover for goods alleged to have been sold to 
her. It appeared that the defendant delivered to her 
husband, who, at the time, was manufacturing and 
selling lamps, an instrument in writing, addressed to 
plaintiff, to the effect that her husband was authorized 
to contract for her and in her name with plaintiff for 
the manufacture of cases for lamps, and that plaintiff 
might hold her responsible for the falfillment of any 
contract or obligation made by the husband with it 
therefor. The husband, soon after its receipt, deliv- 
ered the instrument to plaintiff. Upon said order 
plaintiff delivered to the husband goods of the kind 
specified therein for bis use, and which were used in 
his said business, and charged them to defendant. 
The note in suit was given for a portion of such goods. 
The goods were not sold for the benefit of defendant’s 
separate estate, and it was not benefited by any of the 
purchases. Held, that the intent to charge her sepa- 
rate estate not being expressed either in the note or 
contract, defendant was not liable. Grover, Rapallo 
and Johnson, JJ., dissenting. Manhattan B. & M. Co. 
v. Thompson. Opinion by Church, Ch. J. 





MASTER AND SERVANT. 


Injury to brakeman: rules of railroad company. This 
action was brought to recover damages for the death of 
8., plaintiff's intestate, who was ahead brakeman in 
defendant’s employ, and was killed by a collision caused 
by defendant’s negligence. When the collision oc- 
curred, 8. was on the engine. Defendant offered in 
evidence its printed rules, which provide that no brake- 
man shall be allowed to leave his post or be in acar 
when the train is moving, and the duty is enjoined upon 
the conductor to see that the brakemen are at their 
posts. What that post is was not defined. The brake- 
men were not furnished with copies of these rules, and 
it did not appear that 8. had ever seen them, or that he 
had notice of their contents. It also appeared that the 
duties of a head brakeman frequently required him to, 
go upon the engine, also that it was the usual custom 
on defendant’s road for them to ride on the engine, 
and that defendant’s head conductor of freight trains, 
and the assistant superintendent saw head brakemen 
riding upon the engine from time to time without ob- 
jection. Held, that from this long-continued practice, 
with the acquiescence of his superiors, S. had the right 
to infer that it was allowed; that it not appearing that 
he had notice of the rules, his non-observance of them 
was not a violation of duty; that it could not be as- 
sumed without evidence that his duty required him at 
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all times to be at the brake, or at any particular. place 
upon the train, or that being upon the engine was a 
violation thereof; and that the evidence was sufficient 
to authorize the submission to the jury of the question, 
whether 8. was rightfully upon the engine when the 
accident happened, and to sustain a finding thereon in 
favor of the plaintiff. Sprong, admrx. v. B. & A. R. R. 
Co. Opinion by Andrews, J. 
NEGLIGENCE. 

Injury to traveler crossing highway: measure of dam- 
ages.— This action was brought to recover damages for 
injuries received by plaintiff through the alleged care- 
lessness of defendant’s servant. Plaintiff was cross- 
ing Ninth avenue in New York city, at the Twenty- 
second street crossing, from the west to the east 
side, when near the east side she stopped on the 
crosswalk to let a truck pass, when a horse, be- 
longing to defendants, in charge of a boy, who was 
driving fast diagonally across the avenue, struck her 
and she was thrown down and injured. She heard 
the noise of the horse and wagon when within a few 
feet of her and raised her hands and called to the boy, 
but he did not see or hear her. Held, that upon these 
facts defendauts were guilty of negligence, and that 
the question of contributory negligence was for the 
jury. Upon the question of damages, evidence 
was received under objection as to the continuing ef- 
fect of the injury up to the time of the trial, and of 
expenses incurred, and loss of wages, etc. Held, 
proper. Sheehan v. Edgar et al. Opinion by Andrews, J. 


——_.___—_ 


COMPETENCY OF PARTIES AS WITNESSES IN 
FEDERAL COURTS. 


N State of Texas v. Chiles the United States Su- 
preme Court held that a defendant in an action in 
the Federal courts may be compelled to testify on be- 
half of the complainant. Swayne, J., who delivered the 
opinion, said: 

“ This is an application for an order that a subpoena 
issue for John Chiles, the defendant, in order that his 
deposition may be taken on behalf of the complain- 
ant. The proper disposition of the motion depends 
upon the solution of the question whether he can be 
required to testify by the other party. The provision 
of the act of congress upon the subject is as follows : 

* Section 858. In the courts of the United States no 
witness shall be excluded in any action on account of 
color, or in any civil action because he is a party to, or 
interested in, the issue tried: Provided, that in 
actions by or against executors, administrators, or 
guardians, in which judgments may be rendered for 
or against them, neither party shall be allowed to tes- 
tify against the other as to any transaction with, or 
statement by, the testator, intestate, or ward, unless 
called to testify thereto by the opposite party, or re- 
quired to testify thereto by the court. In all other 
respects the laws of the State in which the court is held 
shall be the rules of decision as to the competency of 
witnesses in the courts of the United States in trials at 
common law, and in equity and admiralty.’ Rev. Stat. 
U.S. 162. 

“Tt wasarule in equity of long standing that the 
complainant could examine the defendant as a witness, 
upon interrogatories, and that one defendant might 
examine another, but they could not examine the com- 
plainant without his consent, and the right to examine 
a defendant was attended with serious restrictions and 
embarrassment. 1 Smith's Ch. Pr. 343; 1 Greenl. Ey., 





$361; Eckford v. DeKay, 6 Paige, 565; Ashton v. Par- 
ker, 14 Sim. 682; 2 Daniel’s Ch. Pr., Perkins’ ed., 1865, 
p. 885, note. A bill of discovery was a dilatory and 
expensive measure. 2 Story’s Eq., 88 1483, 1489. It 
was also less effectual than the examination of the 
defendant as a witness. In trials at law the system 
of exclusion was more rigid. The general rule of the 
common law was that no party to the record could be 
a witness for or against himself, or for or against any 
other party to the suit. 1 Greenl. Ev., §§ 329, 330. This 
doctrine was attacked by Bentham in his work on 
evidence, published in 1828, with great force of reason- 
ing. He maintained that “‘ in the character of compe- 
tency no objections ought to be allowed.’’—Vol. 1, p. 3. 

‘His views produced a deep impression in England, 
and became the subject of earnest discussion there. 
Subsequently they bore fruit. In ‘the county courts 
act,’ passed by Parliament in 1846, it was declared that 
‘on the hearing or trial of any action, or on any other 
proceeding under this act, the parties thereto, their 
wives, and all other persons may be examined either 
on behalf of the plaintiff or defendant, upon oath or 
solemn affirmation.’ This was a great alteration in 
the law from what it was before. After it had been 
tested for six years in the county courts and its wisdom 
approved, the rule was, in 1851, by a measure known as 
‘Lord Brougham’s Act,’ with a few exceptions not 
necessary to be stated, made applicable in all legal 
proceedings elsewhere. 

“ An able writer says ‘ every eminent lawyer in West- 
minster Hall will readily admit that it has been pro- 
ductive of highly beneficial results.’ He adds: ‘In 


courts of law it has not only enabled very many honest 


persons to establish just claims which, under the old 
system of exclusion, could never have been brought to 
trial with any hope of success, but it has deterred at 
least an equal number of dishonest men from attempt- 
ing on the one hand to enforce a dishonest demand, 
and on the other to set up a fictitious defense.’ 

“The common-law commissioners, in their report 
upon the subject, said: ‘ According to the concurrent 
testimony of the bench, the profession and the public, 
the new law is found to work admirably and to con- 
tribute in an eminent degree to the administration of 
justice.’ 2 Taylor’s Ev. 1088. 

“The innovation, it is believed, has been adopted in 
some form in most, if not in all, the States and Terri- 
tories of our Union. 1 Greenl. Ev., §329. It is emi- 
nently remedial, and the language in which it is couched 
should be construed accordingly. A doubt has been 
suggested whether the enactment before us does not 
give merely a privilege to each party which may be 
availed of or not asa matter of choice, without con- 
ferring the right upon either to compel the other to 
testify. This view is too narrow and cannot be main- 
tained. The first sentence forbids, in the courts of the 
United States, exclusion in any case on account of 
color, and in civil actions on account of interest or 
being a party. If either party offers to testify and is 
excluded by reason of being a party, there is certainly 
a clear infraction of the statute, both as to its language 
and meaning. If either party calls the other and the 
party called is excluded upon this ground, is not the 
infraction equally clear? The language applies as well 
to one case as to the other. Both are alike within its 
termsand meaning. Wesee no ground for a distinction. 
A doubt, the converse of the one suggested, might with 
equal propriety be insisted upon. Such a proposition 
would have the same foundation, and might be sus- 
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tained by an argument, mutatis mutandis, in the same 
terms. The same doubt and the same reasoning would 
apply as to colored witnesses. All such doubts rest 
upon an assumption unwarranted by any thing in the 
statute. 

“The case is one where the language is so clear and 
comprehensive that there is no room for construction, 
and the duty of the court is simply to give it effect ac- 
cording to the plain import of the words. Thereshould 
be no construction where there is nothing to construe. 
United States v. Wiltberger, 5 Wheat. 76. But if there 
were doubt upon the subject, the statute being reme- 
dial in its character, the doubt should be resolved in a 
liberal spirit, in order to obviate as far as possible the 
existing evils. To permit parties to testify, and to 
limit the statute to this, would deprive it of half its 
efficacy, and that much the most beneficial part. 
Where the testimony of one party is important to the 
other, there is, of course, unwillingness to give it. 
The narrow construction suggested would leave to the 
party needing the evidence in such cases no choice but 
to forego it, or fall back upon a bill of discovery. It is 
hardly credible that congress, in departing from the 
long-established restriction as to parties to the record, 
intended to stop short of giving the full measure of 
relief, We can see no reason for such a limitation. 
The purpose of the act in making the parties competent 
was, except as to those named in the proviso, to put 
them upon a footing of equality with other witnesses 
—all to be admissible to testify for themselves and 
compellable to testify for the others. This conclusion 
is supported by all the considerations applicable to the 
subject. The order asked for will be made.” 


——_>___——— 


LAW OF DOMICILE IN TIME OF WAR— CON- 
TRACTS BETWEEN PERSONS BELONGING 
TO BELLIGERENT POWERS. 


N Mitchell v. United States, the Supreme Court 
of the United States considered the law of dom- 
icile in time of war as affecting contracts of pur- 
chase. The facts of the case are as follows: At 
the beginning of the late rebellion, Mitchell, the 
claimant and appellant, lived in Louisville, Ken- 
tucky. He was engaged in business there. In July, 
1861, and after the 17th of that month, he procured 
from the proper military authority of the United 
States, in Kentucky, a pass permitting him to go 
through the army lines into the insurrectionary terri- 
tory. He thereupon went into the insurgent States 
and remained there until the latter part of the year 
1864. He then returned to Louisville. While ip the 
Confederate States he transacted business, collected 
debts and purchased, from different parties, 724 bales 
of cotton. He took possession of the cotton and 
stored it in Savannah. Upon the capture of that place 
by General Sherman the cotton was seized by the 
mnilitary authorities. It was subsequently sold by the 
agents of the government. The proceeds, amounting 
tothe sum of $128,692.22, are in the treasury. Mitchell 
bought the cotton in November and December, 1864, 
He remained within the insurrectionary lines from 
July, 1861, until after the capture of Savannah by the 
arms of the United States. 

The Court of Claims was equally divided in opinion 
as to whether Mitchell could now claim the proceeds. 
Swayne, J., in delivering the opinion of the Supreme 
Court, said: 

““When Mitchell passed within the rebel lines the 





war between the loyal and the disloyal States was fla- 
grant. It speedily assumed the largest proportions. 
Important belligerent rights were conceded by the 
United States to the insurgents. Their soldiers when 
captured were treated as prisoners of war, and were 
exchanged and not held for treason. Their vessels, 
when captured, were dealt with by our prize courts. 
Their ports were blockaded and the blockades pro- 
claimed to neutral nations. Property taken at sea, 
belonging to persons domiciled in the insurgent States, 
was uniformly held to be confiscable as enemy property. 
All these things were done as if the war had been a 
public one with a foreign nation. The Prize Cases, 2 
Black. 687; Mrs. Alexander's Cotton, 2 Wall. 417; 
Mawuran v. The Ins. Co., 6id. 1. The laws of war 
were applied in like manner to intercourse on land 
between the inhabitants of the loyal and the disloyal 
States. It was adjudged that all contracts of the in- 
habitants of the former with the inhabitants of the 
latter were illegal and void. It was held that they 
conferred no rights which could be recognized. Such 
is the law of nations flagrante bello as administered by 
courts of justice. Vattel, § 220; Griswold v. Wad- 
dington, 16 Johns. 438; Cooledge v. Gutherie, 8 Am. 
Law Reg. (N. 8.) 20; Coppel v. Hall, 7 Wall. 542; Gros- 
meyer, 9id. 72; Montgomery, 16 id. 400; Lapine & Ferre, 
17 id. 602; Cutner, id. 516. 

“While such was the law as to dealings between the 
inhabitants of the respective territories, contracts 
between the inhabitants of the rebel States not in aid 
of the rebellion were as valid as those between them- 
selves of the inhabitants of the loyal States. Hence 
this case turns upon the point whether the appellant 
was domiciled in the Confederate States when he 
bought the cotton in question. When he took his de- 
parture for the south he lived and was in business at 
Louisville. He returned thither when Savannah was 
captured and his cotton was seized. It is to the inter- 
vening tract of time we must look for the means of 
solving the question before us. There is nothing in 
the record which tends to show that, when he left 
Louisville, he did not intend to return, or that while in 
the south he had any purpose to remain, or that when 
he returned to Louisville he had any intent other than 
to live there as he had done before his departure. 

“Domicile has been thus defined: “A residence at a 
particular place, accompanied with positive or pre- 
sumptive proof of an intention to remain there for an 
unlimited time. Guer v. Daniel, 1 Binn. 349, note. 
This definition is approved by Phillimore in his work 
on the subject — page 18. 

“ By the term domicile, in its ordinary acceptation, is 
meant the place where a person lives and has his home. 
Story’s Confl., §41. The place where a person lives is 
taken to be his domicile until facts adduced establish 
the contrary. Bruce v. Bruce. 2 Bos. & Pull. 228, note: 
Bampde v. Johnstone, 3 Ves. 201; Stanley v. Bernes, 3 
Hagg. Eccl. Rep. 374, 437; Best on Presumptions, 235. 
The proof of the domicile of the claimant at Louis- 
ville is sufficient. There is no controversy between the 
parties on that proposition. We need not, therefore, 
further consider the subject. 

‘A domicile once acquired is presumed to continue 
until it is shown to have been changed. Somerville v. 
Somerville, 5 Ves. 787; Harvard College v. Gore, 5 Pick. 
370; Wharton’s Confl. of Laws, § 55. Where a change 
of domicile is alleged the burden of proving it rests 
upon the person making the allegation. Crookenden 
v. Fuller, 1 Sw. & Tr. 441; Hodgson v. De Buchesne, 12 
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Moore's P. C. 288. (1858.) To constitute the new domi- 
cile two things are indispensable: First, residence in 
the new locality; and, second, the intention to remain 
there. The change cannot be made except facto et 
animo. Both are alike necessary. Either without the 
other is insufficient. Mere absence from a fixed home, 
however long continued, cannot work the change. 
There must be the arimus to change the prior domicile 
for another. Until the new one is acquired, the old 
one remains. Wharton's Confi., supra, and the authori- 
ties there cited. These principles are axiomatic in the 
law upon the subject. When the claimant left Louis- 
ville it would have been illegal to take up his abode in 
the territory whither he was going. Such a purpose is 
not to be presumed. The presumption is the other 
way. To be established it must be proved. 12 Moore’s 
P. C., supra. Among the circumstances usually relied 
upon to establish the animus manendi are: Declara- 
tions of the party; the exercise of political rights; the 
payment of personal taxes; a house of residence, and 
a place of business. Phillimore, 100; Wharton, § 62, 
and post, All these indicia are wanting in the case of 
the claimant. 

**The rules of law applied to the affirmative facts, 
without the aid of the negative considerations to which 
we have adverted, are conclusive against him. His 
purchase of the cotton involved the same legal conse- 
quences as if it had been made by an agent whom he 
sent to make it. Obviously, important further facts 
bearing on the question might easily have been put in 
evidence by either party. We regret that it was not 
done. As the case is presented, our conclusion is nec- 
essarily adverse to the appellant.” 


—_——_—___—_. 
BOOK NOTICE. 


Repurt of ONO. By . Le De Witt, New series, Wole 
XXIV. Cincinnatl ; Robert Clarke & Co., 1 
HE present volume of Ohio Reports Hots te a large 
number of cases of general interest, among which 
we notice the following: 

In Breslin v. Brown, p. 565, it appeared that the con- 
tract for making a public improvement being about to 
be let to the lowest and best bidder, A, who had filed 
his bond, and B, who was about to file his, entered 
into an agreement to become partners in the work in 
the event that the contract be awarded to either of 
them. B filed his bid, and it proved to be the lowest. 
The bid of each was based on his own judgment and 
filed at his own discretion. It was held that this agree- 
ment was not void as being contrary to public policy. 
It could not be regarded as an agreement for the pur- 
pose of preventing competition; and no actual fraud 
was intended. The case of Atcheson v. Mallon, 43 N. 
Y. 147, is disapproved. Mcollvaine, J., who delivered 
the opinion, saying: ‘“‘Much as we esteem the decis- 
ions of that court’? (New York Court of Appeals), 

~** we cannot follow it to the full extent to which it has 
applied this rule of public policy.” The learned judge 
cites in support of his position, Phippen v. Stickney, 3 
Metco. 388; Smithv. Greenlee, 2 Dev. 729; McMinn v. 
Phipps, 3 Sneed, 196; Small v. Jones, 6 Watts & Serg. 
128; James-. Fulcrod, 5 Tex. 512. 

In Marietta & Cin. R. R. Co. v. Stephenson & Brown, 
p. 48, it is held that the rule of the English common 
law requiring owners of domestic animals to restrain 
them from running at large has never prevailed in Ohio, 
except such animals are habitually “‘ breachy”’ or un- 





ruly. Neither the common law or the statutes of 
Ohio impose upon the owner any thing more than the 
duty to use reasonable care and precaution in restrain- 
ing his animals upon his own premises. There are five 
important cases relating to negligence in connection 
with railroads. The case of Harrison v. Hoyle, p. 254, 
is a case in ecclesiastical law, holding that the civil 
courts, in determining the question of the legitimate 
succession of an unincorporated religious society, 
where a division has occurred, will adopt its rules and 
enforce its polity. If such society be composed of 
separate bodies the rules of the society for the man- 
agement of its internal affairs constitute the law by 
which they should be governed. 

The volume is well reported, and the value of the 
decisions is such as to commend them to the respect 
of the courts and the profession throughout the 
country. 

———_¢—_—_— 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, May 25, 
1875: 

Motion denied without costs — Post v. Doremus.— 
Re-argument ordered on the ground that the case be- 
ing the last called before the adjournment of the Court 
for the term, the parties were, for want of time, de- 
prived of the opportunity for a full oral argument.— 
Stillwell v. Carpenter.—— Judgment reversed and new 
trial granted, costs to abide event—Magnin v. Dins- 
more; Rohrback v. Germania Fire Ins. Co. ; Kirkland 
v. Dinsmore; Hobart v. Hobart; Payne v. Burnham; 
Knapp v. Roche.—— Judgments affirmed with costs— 
Rohrback v. Aitna Insurance Company, Hammett v. 
Barnard, Starbird v. Barrons, Bradley v. New York 
Central Railroad Company, Ludlow v. Dole, Hill v. 
Burke, Croninger v. Crockir, Maximilian v. The 
Mayor, Hayner v. The American Popular Life Insur- 
ance Company, Shea v. The Sixth Avenue Railroad 
Company, Conklin v. Bauer, Smith v. Glen’s Falls In- 
surance Company.—— Order granting new trial 
affirmed and judgment for defendant on stipulation 
with costs—Van Rensselaer v. The Albany and West 
Stockbridge Railroad Company.—— Order reversed 
and new trial granted, costs to abide the event — Peo- 
ple ex rel. Frost v. Wilson.— Appeal dismissed with- 
out costs to either party—Hewlett v. Wood. —— Order 
of General Term reversed and judgment of Special 
Term affirmed with costs—Van Brokkelen v. Tay- 
lor. ——Order affirmed with costs—In re Wil- 
liamson, Rooney v. Crombie, In re Kelly v. Morange, 
O’Mahoney v. Belmont, Same v. Same.—— Judgment 
affirmed—Woodford v. The People.—— Appeal dis- 
missed with costs—Llamosas v. Llamosas.—-Judgment 
affirmed and new trial granted, costs to abide event 
unless plaintiff stipulate to reduce the recovery and 
judgment by deducting therefrom the three items, with 
interest as included in the report of the referee, amount- 
ing to the sum of $3,125.82, and if they so stipulate 
the judgment as so modified affirmed without costs to 
either parties in this court—The Board of Supervisors 
of Monroe county v. Miller. 

——__~>_—_ 


A contemporary complains that the department of 
justice at Washington does not even send to the legal 
periodicals the official list of the officers of the courts 
and officers of the department of justice, or any other 
of the publications that emanate from that department. 
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NOTES. 


HE Journal du Droit International Privé, for March 
and April, contains valuable articles on the Immu- 
nity of Diplomatic Agents and Maritime Hypotheca- 
tion and its Practical Application. It also contains the 
usual number of interesting decisions in Private Inter- 
national law, collated from the tribunals in different 
countries, and a brief account of the principal interna- 
tional events.— Mr. Francis Hilliard, in an article in 
the first number of the new series of the Southern Law 
Review, in speaking of the connection or supposed an- 
tagonism between law and equity says, ‘It may perhaps 
be safe to say, that the two may be regarded as emblem- 
atic of that duality which is so generally impressed upon 
nature and life, and may usefully co-exist, as branches 
of common jurisprudence; the former, save in excep- 
tional cases, not requiring the mitigating influence of the 
latter; the latter safely regulated and balanced by its 
own established rules, without any steadying help from 
the former, and the two together, with such cautious 
changes as the exigencies of society may require, con- 
stituting as complete atribunal for the adjustment of 
controversies between man aud man, as human imper- 
fection wiil admit.’’—— Chief Justice Sir Edward 
Creasey, of Ceylon, has in the press, to be published by 
Van Voorst, a new book entitled “ First Platform of 
International Law.” 


A large and interesting work by Mr. Aldridge is now 
on free view at the Grand Café de Paris, near Ludgate 
Viaduct. The painting represents an ensemble view of 
the Court of Queen’s Bench, with striking likenesses of 
the leading persons in a case.——In the life of Wil- 
liam, Earl of Shelburne, occurs the following singular 
passage: ‘‘ Like the generality of Scotch, Lord Mans- 
field had no regard to truth whatever. Sir Thomas 
Clerk, Master of the Rolls, said to Sir Eardley Wilmot, 
‘you and I have lived long in the world, and of course 
have met with agreat many liars; but did you ever 
know such a liar as Will Murray, whom we have 
seen capable of lying before twelve people, every one 
of whom knows also that he lies?’ But the worst part 
of his character as a judge was what Mr. Pitt called 
inventing law, and no fond parent could be more 
attached to his offspring than he was to such inven- 
tions. He had a most indecent habit of attending the 
appeals against his own decrees in the House of Lords. 
Lord Bathurst, when Chancellor, was so overawed by 
Lord Mansfield’s manner that he literally, as speaker, 
decided a cause against a decree of his own, when, 
upon counting the house some time after, there was a 
majority of one against Lord Mansfield’s opinion; but 
it was too late. Lord Bathurst was flustered, and in 
his confusion gave it against. At the same time no 
one was enough interested to call for a division.”—— 
The Scottish Journal of Jurisprudence says that the late 
Angus Fletcher, of Dunans, used to tell a good story of 
aonce well-known Scottish counsel. The counsel,whose 
forte was tediousness, was defending a Highlander at 
Perth. He spoke for a long time. The judge, Lord 
Gillies, got restless on the bench. The Highlander, 
observing this, whispered to his counsel, “ fery goot, 
fery goot, that will do fery weel.” But the unrelent- 
ing current went on, and the patient jury got restless 
in the jury-box. ‘‘ Fery goot” was again the address, 
but no heed was taken to the interjunction. Another 
course was tried. An appeal was made to Mr. Fletoh- 
er, of Dunans, then a junior on circuit: ‘ Dunans, 














Dunans, for Cot’s sake stop that man; I feel the rope 
round my neck already.” But still the speech went 
on. As a final and desperate effort the prisoner 
whispered, *‘ Dunans, Dunans, you have always been a 
goot friend to the poor Highlandman. Will a five 
pound note stop that man?” 

Judge Dillon sailed for Europe on the 26th instant, 
and will probably be absent during the summer 
months. This step, says the Central Law Journal, has 
been determined upon with the view of recruiting his 
health, which has been considerably impaired by over- 
work. Mr. Justice Miller will remain in the circuit 
during Judge Dillon’s absence. —— Judge Erskine, of 
the United States District Court for the northern dis- 
trict of Georgia, recently decided a case which is thus 
epitomized: The petitioner was tried, convicted and 
confined in the penitentiary, by one of the State 
courts of Georgia, for a perjury alleged to have been 
committed in testifying before a United States com- 
missioner, in a preliminary examination of a person 
charged with obstructing the right of a citizen to vote, 
in contravention of the Enforcement Act (R. S8., §§ 
5,506 et seq.): Held, 1. That the courts of the States 
have no jurisdiction to try a citizen for perjury com- 
mitted in the federal tribunals. 2. That if a person is 
tried in a State court on such a charge, and convicted 
and imprisoned in the State penitentiary, he may be 
enlarged by a federal district judge, under the Habeas 
Corpus act of February 5, 1867 (R. 8., §§ 753 et seq). —— 
Orlando F. Bump, Esq., author of Bump’s Bankruptcy 
Practice, will assume the editorial management of the 
Bankruptcy Register Reports with the next number, 
which commences volume twelve.—— The following 
passage occurs in Wharton on Negligence, which the 
Solicitors’ Journal considers unanswerable: ‘The 
English law on this point presents an extraordinary 
contrast. On the one side it is held that the negligence 
of a person having charge of a young child is the negli- 
gence of the child and imputable to the child, and 
that there is no redress if the child is negligently run 
over, On the other side it is held that though oysters 
are negligently placed in a river bed, it is an injury 
redressable by damages for a vessel to negligently dis- 
turb them. The child, were he an oyster, would be 
protected ; but as a child, under analogous circumstan- 


“ces of neglect, he is without redress.” 


Judge Joseph B. Underwood, of Bowling Green, 
Ky., is said to be the only surviving resident of the 
State who “ran the gauntlet” in the early days of 
Indian warfare. He successfully performed the feat 
at Fort Wayne, Indiana, and now carries a bullet in 
his back received on that occasion. The Judge is more 
than eighty years of age, and is still engaged in the 
practice of law.—A contemporary states that there is 
a case of considerable interest pending in the Superior 
Court, Boston, which involves the rights of Catholic 
priests to discipline members of their parish by pub- 
licly denouncing them. The suit is one of slander, 
brought by Robert C. Fanning against Father James 
McGlew, of Chelsea, and the damages are laid at 
$2,000. The plaintiff sets forth that in 1873 he was 
lawfully wedded to Catharine Murphy, and that on 
several occasions Father McGlew has called out his 
(Fanning’s) name and that of his wife, in the pulpit, 
before a congregation, and accused them of fornica- 
tion, saying that ‘‘ these parties must come before the 
altar and give public satisfaction.” Father McGlew, 
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in his defense, says that if he spoke the words as 
alleged they were spoken by him in his capacity and 
by virtue of his authority as parish priest and spiritual 
director of the plaintiff. 


It is stated that the Union College of Law, in Illi- 
nois, is in a prosperous condition. A senior class of 
eighty, and a junior class of about the same number 
are confidently expected for next year. During the 
past year lectures have been given by Storrs, Root, 
Booth, Doolittle, Trumbull, Hurd, Bissell, High and 


others.—— Judge Warren, of Saratoga, who for nearly‘ 


thirty years held several prominent judicial positions, 
died Sunday evening, aged eighty-two years.— In 
the Court of Claims on Monday, Col. Robert M. and 
Stephen A. Douglas, sons of the late Stephen A. Doug- 
las, of Illinois, received an award for 1,457 bales of cot- 
ton, or about $259,000, seized on the maternal planta- 
tion in Mississippi.—— Mr. Carl. Zerrahn’s suit against 
Mr. P. 8. Gilmore, to recover $5,000 for the services 
during the Peace Jubilee in Boston, has been decided 
adversely to the plaintiff by the Massachusetts Su- 
preme Court. 


The Irish Law Times, in giving citations to American 
cases as a note to an Irish case, says: ‘ Although 
American decisions are not binding as authorities here, 
they, at all events, possess the weight to be attached 
to the opinions of professors of the law.’’——The Chi- 
cago Legal News says that ‘*‘ Edward C. Marshall, a son 
of Chief Justice Marshall, 70 years of age, is a clerk in 
the pension office at Washington, at a salary of $1,200. 
Think of a son of the great Chief Justice of the 
Supreme Court of the United States having to work 
as a clerk, at that adyanced age, for $1,200 per year. 
A very large majority of the most distinguished judges 
of the United States have died poor and left their 
children to depend upon their own labor for support. 
‘This speaks wel] for the honesty of our judges, but is 
it not the duty of a judge to serve his own family as 
faithfully as he does the public, and see that they are 
properly provided for?’’ —— Ex-Attorney-General 
Williams and ex-Commissioner Douglas have taken an 
office together, in Washington, for the practice of their 
profession. 


Mr. Edward B. Merrill, chairman on the Richmond 
county (N. Y.) jail, reported at the annual meeting of 
the local visiting committee of the Richmond county in- 
stitutions, that “ the jails as prisons for convicts should 
be entirely abolished, and hereafter used only as houses 
of detention for persons held for trial, and witnesses, 
and persons held for contempt and upon civil process. 
As a substitute there should be erected in each con- 
gressional, or in each judicial district, a reformatory, 
to be called a ‘work-house,’ to be used for the deten- 
tion, punishment and reform of all classes of crim- 
inals who are now, under the present laws, sentenced 
~ to the county jails. These ‘ work-houses,’ if erected in 
each judicial district, would be eight in number, and 
should be paid for by the State, established in the 
county having the largest population in each district, 
and the expenses of the prisoners could be met by 
fixed rates of board, to be paid by the counties from 
whence the convicts came. The convicts should be 
sentenced to the ‘ work-house’ for an indeterminate 
period,and net be discharged therefrom until reformed. 
They should, while there confined, have both moral and 
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intellectual instruction ; be taught any or all the trades, 
as each convict may choose or be best fitted, and in 
fact be taken away entirely from their former and all 
evil associations and circumstances, and by care, cul- 
ture and habit be truly reformed, and restored to the 
community as good citizens, if at all.” 


The Central Law Journal, in noticing “The His- 
tory of Lawyers, Ancient and Modern,” by William 
Forsyth, published by James Cockroft & Co., of 
New York, refers to the fact that the book first 
appeared in London under the title ‘ Hortensius; 
Duty and Office of an Advocate.” The Journal 
states that “it appears that this attempt to palm 
off an old book as a new one does not even pos- 
sess the respectability of a skillful forgery, for the 
text of the book is itself inadvertently left unaltered, 
to accuse the trickery which could attempt such a 
fraud upon an enlightened and honorable profession.” 
We referred recently to the fact that Messrs. Cockroft 
& Co. had reprinted the ‘‘ Adventures of an Attorney 
in Search of Practice,’’ by Stephen, accrediting it to 
Samuel Warren, who is much the better known in this 
country. Such practices as these deserve the severest 
condemnation, not only of the law publishers, but of 
the entire profession. It is a miserable piece of 
trickery. 

The offenses against the person bill, which has passed 
the English House of Commons, repeals sections 50and — 
51 of 24and 25 Vict., chapter 100, and proposes to enact 
as follows: ‘‘3. Whosoever shall unlawfully and car- 
nally know and abuse any girl under the age of twelve 
years, shall be guilty of felony, and, being convicted 
thereof, shall be liable, at the discretion of the court, 
to be kept in penal servitude for life, or for any term not 
less than five years or to be imprisoned for any term 
not exceeding two years, with or without hard labor. 
4. Whosoever shall unlawfully and carnally know and 
abuse any girl, being above the age of twelve years and 
under the age of thirteen years, whether with or with- 
out her consent, shall be guilty of a misdemeanor, and, 
being convicted thereof, shal! be liable, at the discre- 
tion of the court, to be imprisoned for any term not 


| exceeding two years, with or without hard labor. 5. 


Whosoever shall by false pretenses, false representa- 
tions, or other fraudulent means, have carnal knowl- 
edge of any girl, being above the age of thirteen years, 
and under the age of sixteen years, whether with or 
without her consent, shall be guilty of a misdemeanor, 
and, being convicted thereof, shall be liable, at the dis- 
cretion of the court, to be imprisoned for any term not 
exceeding two years, with or without hard labor.”’—— 
The visiting committee of the Richmond county (N. 
Y.), institutions report that at the county jail the “‘diet- 
tary arrangements are, and have been for a long time, 
such that the jail has become known. as a pleasant 
‘boarding-house,’ where good board may be obtained 
free of expense to those who patronize it, and the pub- 
iic will pay the bills.’’—The citizens of Saratoga gave 
Judge George 8. Batcheller, the new Judge of the 
Egyptian International Court, a reception Monday 
evening, which was largely attended. Judge Batchel- 
ler sails for Egypt on Saturday.—— Judge George Vail 
of Morristown, N. J., died on Sunday evening at the 
age of seventy-two. He had been a judge of the Cuurt 
of Errors in New Jersey. He assisted in perfecting 
the first telegraphic instruments. 
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CURRENT TOPICS. 


T= other day between two and three hundred 

young gentlemen, with their law school diplomas 
in their pockets, presented themselves to the Supreme 
Court in the city of New York for enrollment as 
attorneys and counselors at law. The learned Pre- 
siding Justice expressed his disapprobation of such 
wholesale business in forcible terms, and the news- 
papers took advantage of the occasion to say some 
not very courteous things about lawyers, and to talk 
about the decadence of the bar. And New York is 
not alone, for Albany and Cambridge, and Boston, 
and the many other law schools in the country, have 
recently commissioned other hundreds of young 
gentlemen. For our own part we see nothing at all 
alarming in this accession to the legal profession — 
nothing that threatens the peace of the State or the 
safety and welfare of the profession. The young 
gentlemen who no doubt come to the bar full of day- 
dreams of a near prosperity, as all of us came to it, 
may find, as most of us found, that they are like the 
lapwings, farthest from their nests when they seemed 
to be nearest them, and may finally be compelled to 
turn aside and become editors, or something worse ; 
but we are sure they will be the better—will make 
the better editors, or whatever they may turn to, for 
the little knowledge of the law that came to them 
at the law school. Lord Bacon, it may be remem- 
bered, recommended the study of the law as a remedy 
for some particular defects in the mental powers; 
and Burke spoke of it as a science which does mcre 
to quicken and invigorate the understanding than all 
the other kinds of learning put together. We wish 
that the schools might find it to their interest to 
keep the young gentlemen longer within their walls, 
but very likely, even then, quite as many would fail 
ipso limine and drift into that course of life which 
best befits them. That a thousand men, more or 
less, have been called to the bar, ought not now to 
excite our wonder, when so long ago as Fortescue’s 
day the students of the Inns of Court numbered over 
two thousand, and were not a whit better taught than 
our students of to-day. Every man is the stronger 
for a course at a law school, even though it does not 
make him as wise as a judge; and if he undertake 
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the profession invita Minerva, the goodness and the 
felicity of nature will, in due time, bring him to 
that path wherein he was destined to walk. 


The general term judges of this State met on 
Tuesday and elected Mr. Marcus T. Hun reporter of 
the Supreme Court. All the judges were present 
except Justices Barnard and Talcott—the latter 
being ill. Resolutions were adopted requesting the 
reporter to ‘‘cite the volume and page of authorities 
in the body of the printed opinion, instead of at the 
foot of the page;” requesting counsel, receiving 
copies of opinions, to withhold them from publica- 
tion and to cite only the official series; and request- 
ing the legislature to so amend the laws as to put 
the graduates of all law schools upon an equal foot- 
ing with other law students, as to the term of study 
necessary for admission to the bar—a much more 
sensible plan than that proposed by Judge Davis. 
Mr. Hun is a gentleman of culture and ability, 
has had some experience as a reporter, and will, 
we do not doubt, produce a series of reports 
which will so fully answer the needs of the profes- 
sion, that no other series of reports of the same 
court will find support. This is the only way in 
which other series can be cut off. If the official 
series be made what the profession require, there 
will be no support for outside reports; but the fact 
that a series is official goes for little unless it have 
the merit. The following judges supported Mr. Hun: 
Davis, Daniels, Brady, Gilbert, Tappen and Learned, 


Dr. Samuel T. Spear continues his remarks 
on constitutional law in the Independent, in an 
article on “United States Citizenship.” The 
writer maintains that the Constitution, in its grants 
of power to the general government, constantly 
recognizes the fact that there are State govern- 
ments in the Union; that these governments are 
charged with the duty of regulating the rights 
of persons and property in respect to State citizens, 
and that it is no part of its purpose to suspend the 
powers or supersede the functions of these domestic 
and local governments. The general government is 
not invested with all powers, but only with a specific 
and limited class of powers. Dr. Spear holds that 
the protection of United States citizenship on the 
high seas, or in foreign countries, presents a differ- 
ent question from that of its protection in the States, 
The citizen goes abroad not as a State citizen, but 
as a citizen of the United States. The States are 
not recognized on the high seas or by foreign powers. 
This is an important distinction. The case of a cit- 
izen resident in one of the States is different, because 
the State power is operative and is recognized by 
the general government. If a citizen is murdered 
or robbed abroad, the general government appeals 
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to the proper authorities for redress; if a citizen is 
murdered or robbed at home, the local State 
authorities punish the crime, and the general govern- 
ment cannot interfere. Dr. Spear justly remarks 
that the claim has no basis in the Constitution, that 
all the rights of citizenship are to be protected by 
the Federal government, when in its opinion they 
are not suitably protected by the local State au- 
thority. 


The Independent also contains a valuable discussion 
in financial and constitutional law, on the question 
whether, in case a State repudiates its debts, a holder 
of its bonds, being a citizen of another State, can 
bring a suit against it in the courts of the United 
States, and in this way enforce its claims. Ourcon- 
temporary quotes the eleventh amendment of the 
federal constitution, which provides that “the judi- 
cial power of the United States shall not be con- 
strued to extend to any suit in law or equity com- 
menced or prosecuted against one of the United 
States by citizens of another State, or by citizens or 
subjects of any foreign State.” Now, if a citizen 


of Michigan be the holder of a State bond issued 
by Ohio, he cannot, in the federal courts, enforce 
the payment of the bond. The result is, that our 
system furnishes no judicial remedy against the 
repudiation or non-payment of State obligations in 


the hands of non-residents. Before the adoption of 
the eleventh amendment the case would, it seems, 
have been different. See Chisholm v, Georgia, 2 
Dall. 419; 1 Kent’s Com. 297. 


The New York Herald reporters, with character- 
istic enterprise, have interviewed foreign representa- 
tives, “learned in the law,” in regard to the reme- 
dies for seduction of the wife in various countries, 
According to the French law, it seems that the hus- 
band has a cause of action, in damages, against his 
wife’s seducer, at least whenever the act has resulted 
in the pecuniary injury of the husband. Criminal 
prosecution is also allowed in France. The law in 
Italy is the same as that of France in respect to 
pecuniary damages, But in most of the European 
countries no action of damage lies. And in Japan 
the usual method of settling such cases is by an 
action for divorce, or by a criminal prosecution. 
Our law not providing for a criminal prosecution, 
-the only remedies are the action for divorce against 
the wife, and the action for crim. con, against the 
seducer. 


The opinion of Judge Blatchford in the case of 
Carl Vogt, on a writ of habeas corpus,is an elabor- 
ate and able discussion of the question, whether the 
decision of the United States commissioner, as to the 
surrender of a prisoner under an extradition treaty, 








can be reviewed by the federal courts. The court 
held that the decision could not be so reviewed. 
This conclusion is sustained by In re Henrich, 5 
Blatchf. C. C. 414; He parte Van Aernam, 3 id. 
160; In re Veremaitre, 9 N. Y. Leg. Obs. 137; In re 
Kaine, 10 id. 257; In re Heilbron, 12 id. 65; In re 
Macdonnell, 11 Blatchf. C. C. 79. Judge Blatch- 
ford is of opinion that the evidence before the com- 
missioner tended to prove the death of the deceased ; 
his death by violence; the simultaneous burning of 
articles in the room where he died; the simultaneous 
stealing, from the safe in the same room, of securities 
to a large amount in value; the flight of the accused 
(Vogt) to England the same night; the previous 
poverty of the accused; his possession of money in 
England; his previous acquaintance with the de- 
ceased and familiarity with the premises; a previous 
quarrel of his with the deceased; the flight of the 
accused to this country, and the tracing to his pos- 
session, while here, of securities shown to have been 
in the safe of the deceased at the time of his death. 
The decision of the commissioner, on this evidence, 
was not reviewable by the Circuit Court. Judge 
Woodruff concurred in the opinion and in the con- 
clusion reached, It is now announced that Vogt has 
been surrendered to the Belgian authorities, and if 
this is true his case will no longer vex our courts. 
It has been one of the most remarkable extradition 
cases on record. 


A paper was read by Chief Justice Daly, on Tues- 
day, before the New York Historical Society, on 
James W. Gerard, his life, professional career and 
legal contemporaries. After a few introductory re- 
marks upon the way in which the legal profession 
was regarded in the palmy days of the Roman Em- 
pire, Judge Daly stated that he had prepared his 
paper upon a lawyer who for more than half a cen- 
tury was actively engaged in New York city in the 
practice of law, and who was one of the most con- 
spicuous advocates in the courts. Judge Daly paid 
a high tribute to the character of Mr. Gerard, and 
spoke of the bar of the city as it existed thirty 
years ago. He mentioned the names of Thomas 
Addis Emmet and John Wells, who were unexcelled 
as forensic orators in the trial of causes before the 
jury. The style of Mr. Wells was flowing, fascina- 
ting and persuasive, and he possessed one of the 
sweetest, most musical and delightful of voices. 
Mr. Emmet was a man of extensive classical, scien- 
tific and general knowledge, and possessed a won- 
derful mastery over language. But Judge Daly 
thinks that the leader of the New York bar, at the 
period in question, was Cadwalader B. Calden. His 
pre-eminence was due, in a great degree, to his an- 
cestral name, his high social position, and his fine 
personal qualities. Judge Daly’s paper was a most 
interesting production. 
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NOTES OF CASES. 


REMARKABLE case, in the law of negligence at 
railway crossings, is that of Pennsyloania Rail- 
road Co. v. Weber et al., 32 Leg. Intel. 169, wherein it 
was held, that although it is the duty of a person 
crossing a railroad track in Pennsylvania to stop 
and look out for a train, yet, in the absence of all 
evidence on this subject, the presumption is that 
the decedent observed the precautions required by 
law. This was an action to recover damages for 
causing the death of one Weber. The decedent 
was returning in a baker’s wagon from a place where 
he had been to supply his customers with bread, 
and was seen by the plaintiff's witnesses, who were 
at work on the railroad, about twelve hundred feet 
east of the crossing where he was killed. He 
stopped and sold them some cakes and then drove 
on. ‘The next seen of him was when he was on the 
track and the engine was about to strike him. The 
judge before whom the case was tried charged the 
jury that it was not incumbent on the plaintiffs to 
show affirmatively that, before attempting to cross 
the track, he stopped and listened; that it did not 
follow, because he was killed bya passing train, that 
he was negligent in this respect; and that, if the 
plaintiff's own evidence did not disclose contributory 
negligence, the burden of proof was on the defend- 
ants. The jury found for the plaintiffs, and the 
judgment thereon was sustained on appeal. Wil- 
liams, J., in delivering the opinion of the court, 
said: ‘‘ Whether he stopped or not, before driving 
on the track, is a matter of mere inference or con- 
jecture, and cannot, with certainty, be known. On 
the one hand is the presumption that he stopped to 
look and listen. He was well acquainted with the 
crossing, having been accustomed to drive over it 
every day, and must have known the time at which 
the regular trains passed. He had the highest 
motive to take the necessary precaution to insure his 
safety, and the presumption is that he did. On the 
other hand, it may be inferred from the circumstan- 
ces that, if he had stopped to look and listen, he 
would have seen or heard the approaching train. 
But whether he stopped or not it was the province 
of the jury to determine as a question of fact and 
not a matter of law for the decision of the court.” 
This case was before the court previously in 72 Penn. 
St. 27. 


In Quin v. Davis, 32 Leg. Intel. 169, the Supreme 
Court of Pennsylvania held, that a piano placed in 
the hands of a second-hand furniture dealer, for 
storage, and sold at auction without the owner’s 
authority, may be replevied by the owner for the 


purchaser. Robert 8. Davis, the plaintiff, deposited 
his household furniture for storage with William R. 
Kirby in the spring of 1870. Kirby was a dealer in 
second-hand furniture. Included in the articles 
stored was the piano, which is the subject of this 





suit. Soon after the goods were placed in his hands, 
Kirby received fifty dollars for nine months’ storage 
in advance. The piano was subsequently removed 
to the auction store of M. Thomas & Son, who sold 
it on the 7th of July, 1870, under the direction of 
Kirby, to John Quin, the defendant. Woodward, 
J., who delivered the opinion, said: ‘In this State 
the owner of a chattel cannot, apart from legal pro- 
cess, be divested of his title to it, except as a con- 
sequence of some unlawful or improvident act of his 
own. The transfer of possession to another, with- 
out more, is not such an act. It must be accom- 
panied by something to indicate the existence, in 
the custodian, of some right of property or some 
power of alienation. There must be proof of lan- 
guage or conduct that is at least equivocal. The 
general rule stated in Saltus v. Everett, 20 Wend. 
366, that ‘the title of property in things movable 
can pass from the owner only by his own consent 
and voluntary act, or by operation of law,’ was 
recognized in McMahon v. Sloan, 2 Jones, 229, and 
has been uniformly accepted and applied in the 
practice of this court.” It was therefore held, that 
Kirby’s place of business being a place for the 
storage rather than the purchase and sale of goods, 
there was nothing in the conduct of plaintiff which 
was unlawful, negligent and imprudent, and the 
fact that the piano passed into the hands of the 
auctioneers, who sold it on behalf of Kirby, in ac- 
cordance with their usual dealings with him, would 
not protect defendant, the purchaser. 


In Angell v. Duke, 32 L. T. N. 8. 321, the Court 
of Queen’s Bench considered the admissibility of 
parol evidence in connection with written agree- 
ments. It was held that, where a written contract 
was entered into, whereby defendant let a house and 
furniture to plaintiff, evidence of a previous parol 
promise by defendant to put in more furniture was 
inadmissible. Cockburn, Ch. J., said that there 
were instances of collateral parol agreements which 
would be admissible, but this was not such a case. 
‘¢ Something passes between the parties during the 
course of the negotiations, but afterward the plain- 
tiff enters into a written agreement to take the house 
and the furniture in the house, which is specified. 
Having once executed that, without making the 
terms of the alleged parol agreement a part of it, he 
cannot afterward set up the parolagreement.” The 
other judges were of the same opinion. Abbott, 
Ch. J., in Kain v. Old, 2 B. & C. 627, 634, uses this 
language: ‘‘ Where the whole matter passesin parol, 
all that passes may sometimes be taken together as 
forming parcel of the contract, though not always; 
because matter talked of at the commencement of a 
bargain may be excluded by the language used at its 
termination. But,if the contract be in the end reduced 
into writing, nothing which is not found in the 
writing can be considered as a part of the contract.” 
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ADMISSIONS TO THE BAR. 


MAS* of the newspapers are mourning over the 

intelligence that two hundred young gentlemen, 
graduates of Columbia College Law School, applied 
for admission to the bar in theecity of New York, a 
few days ago. The same journals greatly applaud 
Judge Davis for declaring that he should deny ad- 
mission to any of the number who were not residents 
of the first district. What warrant Judge Davis had 
for saying this, if he did say it, we cannot imagine, 
Perhaps the Judge thinks, because he sentenced 
Tweed, that he can say almost any thing unchal- 
lenged. The young gentlemen may count them- 
selves fortunate that he did not send the whole posse 
of them to prison for contempt in appearing in such 
unprecedented numbers, and bothering and confus- 
ing the court. The newspapers and the Judge evi- 
dently regard these candidates for legal honors as 
sorrows, which ‘‘ come not single spies, but in bat- 
talions.” They think; as Sancho Panza would prob- 
ably have put it, that ‘‘it never rains but it pours.” 
We had supposed until now that the judge was 
rather partial to this wholesale way of doing things. 
We know that he sent Tweed to prison for twelve 
years, on a general conviction for as many separate 
offenses embraced in one indictment. We suppose 
he did this to save the public the trouble and ex- 
pense of trying the ex-senator twelve times. We 
should think that the same logic would lead him to 
admit the two hundred all at once. We confess we 
had not suspected until now that there is any im- 
propriety in two hundred young gentlemen wanting 
to be lawyers all at once, rather than singly or in 
groups or divisions. An ancient writer, almost as 
wise a man as any of the general term judges of the 
first department, said that in the multitude of coun- 
selors there is safety. We do not know of any rule 
or statute that prohibits any number of candidates 
appearing at the same time for admission, nor do we 
know that there is any thing disheartening in the 
spectacle, as the newspapers seem to think — at least 
to the public. We do not know that it argues any 
general laxity of morals, or any danger to the body 
politic. It is a great deal more cheering, in our 
opinion, than if the same young men wanted to be 
editors. It argues better sense, higher ambition, and 
a keener conscience. The circumstance may be dis- 
heartening to the young gentlemen themselves, but 
why to the public or Judge Davis, we cannot conceive. 
We cannot see why the newspapers should find fault 
with it, any more than why the western editors 
should censure the grasshoppers for flying by mil- 
lions into some trap set for their destruction. It is 
nobody’s business but the grasshoppers’. If these 
two hundred young gentlemen should find lucrative 
employment in their chosen profession, it would seem 
to argue that they are needed, or at least not superfiu- 
ous. If they should starve and their bones lie bleach- 





ing on the sands of Manhattan Island, or in the bleak 
moral atmosphere of Brooklyn Heights, it would be 
their own fault. There needn’t be any jealousy on 
this score. We cannot all become editors or judges. 
We have to go according to our gifts. Why this 
particular hostility to the contingent lawyers? If 
two hundred young editors should set up new presses, 
all the established newspapers would give them a 
first rate ‘notice ” on the start, however much they 
might malign and lie about them in a few days. If 
two hundred incipient Galens should apply for their 
diplomas simultaneously, the editors would not go 
out of their way to censure them, nor would Judge 
Davis grant an injunction on the ground of antici- 
pated peril to the public health. And if two hun- 
dred young men should simultaneously enter into 
holy orders, after the pentecostal fashion, every pious 
heart, including the Judge’s, would rejoice and sing 
psalms. But when these two hundred young men, 
who have completed their allotted term of study, 
and passed the examination of the law school, apply 
for admission to the bar on motion, as they are by 
law entitled to do, the court say: ‘‘ Now see here; 
this sort of thing will not do, you know; there are 
altogether too many of you; something must be done 
to stop this terrible influx of lawyers;” and all the 
newspapers say amen, and one newspaper puts forth 
a telegraphic heading, in large type, ‘‘no more law- 
yers by wholesale!” Exactly what is the proper 
number of a class of candidates for admission to the 
bar? How many new-fledged attorneys will the 
court tolerate at one hatching? If the bar is to be 
provided with a turn-stile, admitting but just so 
many abreast, we ought to know of it, so that when 
we propose to send our sons to the law school, we 
may make sure that the class is not too populous. 

Undoubtedly, if there were no regulations on this 
subject, it would be discreet for the courts to make 
rules regulating admissions. They have properly 
done so in respect to applicants who do not come 
from the two great law schools of the State. But in 
respect to the latter the legislature has provided. 
Whether these provisions are wise, or otherwise, is 
not for the judges to say. If the judges do not like 
these provisions, they must send their friends to the 
legislature, or go themselves, and get them altered. 
Different judges have different views on this subject. 
General Sherman, in his recently published Memoirs, 
relating his entrance into the legal profession, in 
Kansas, says: ‘‘I did not presume to be a lawyer, 
yet as my name was associated in a law firm, it 
seemed to me proper to take out a license. Accord- 
ingly, one day when United States Judge Lecompte 
was in our office, I mentioned the matter to him; he 
told me to go down to the clerk of his court, and he 
would give me the license. I inquired what exami- 
nation I would have to submit to, and he replied, 
‘none at all;’ he would admit me on the ground of 
general intelligence.” . We should not argue in favor 
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of such laxity generally, in cases where the admis- 
sion is in the discretion of the court, but where the 
legislature has regulated the matter by express enact- 
ment, and delegated to institutions of learning the 
task and the privilege of determining on the fitness 
of candidates, we do not see that it is becoming in 
our judges to obstruct the operation of those laws, 
simply because many are taking advantage of the 
opportunities afforded by those enactments. 

We do not think that our judges are apt to legis- 
late from the bench. Even in cases where it is 
thought that the legislature has infringed upon the 
proper domain of the judiciary, there is a seemly 
respect on the part of judges for the existing laws. 
It is always a bad symptom when a judge sets him- 
self above the law, or tries to evade the plain intent 
of the law. It affords very little assurance to the 
community that their laws will be executed, if a 
judge, to suit his own convenience, or notions of 
propriety or expediency, refuses to submit himself 
to the requirements of plain enactments. If he will 
do it in small things he may in great, and the com- 
munity become filled with distrust of the courts, and 
lose their respect for them. De Tocqueville says: 
“ A judicial functionary who should take the initia- 
tive, and usurp the censorship of the laws, would in 
some nature do violence to the passive nature of his 
authority.” It will not answer to allow judges arbi- 
trarily to say who shall and who shall not become 
lawyers. It is better to treat the matter as Chancel- 
lor Kent did in a certain case. He was once com- 
plaining to a lawyer of another practitioner in his 
court, who caused him a great deal of trouble and 
vexation, by ignorant and irregular practice. The 
gentleman addressed asked the Chancellor why he 
had let in the person complained of. ‘‘ Let him in, 
sir?’ exclaimed the irate Chancellor, ‘‘I didn’t let 
him in, sir; he broke in! ” 

ard TO: EVR 
SOME LEGAL CURIOSITIES. 
No. IL. 

(X= of the law reports which lawyers very seldom 

look into is Fortescue’s ‘‘ Select Cases in all 
the Courts in Westminster Hall; also the Opinions 
of all the Judges of England relating to the Grand- 
est Prerogative of the Royal Family, and some Ob- 
servations relating to the Prerogative of a Queen 
Consort.” From the typography of the title page it 
will be inferred that, while Lord Fortescue had a 
proper regard for the dignity of the royal family 
and the queen vonsort, he did not fail to emphasize 
the respect due to the bench, for, while he prints the 
former in decorous small capitals, he prints the 
‘*judges” in capitals. It will also be remarked 
that when Lord Mansfield was sworn in as chief 
justice, he took the oaths of allegiance and suprem- 
acy on his knee, but the oath of office standing. 
This volume is a folio of the date of 1748, and is a 
superb specimen of typography. The reporter gives 





us a learned and ambitious preface of thirty pages, 
devoted to the praise of the law and of Saxon insti- 
tutions. He gives some curious instances of the 
significance of the Saxon language. He is strongly 
in favor of the jury, of the actual production of the 
witnesses in open court, and reprehends the practice 
of writing reports in law French. He is chary of 
equity, quoting a learned chancellor who once said, 
‘*If equity were too much encouraged it would, in 
time, eat out the heart of the common law of Eng- 
land.” His Lordship was pretty sound in theology, 
for he acquaints us that “the monstrous doctrine of 
transubstantiation, destructive of all science and 
against all common sense, was not thought of in the 
days of our Saxon ancestors.” In speaking of the 
Saxon language he alleges that through ignorance of 
it ‘men have, unawares, been led into profaneness, 
and have been tempted to ridicule a translation of 
the sacred scriptures, which, though mistaken, 
ought, in regard to the dignity of the original, to be 
preserved from being made the object of jest.” He 
says that he has heard the second verse of the Sing- 
ing Psalms laughed at because it runs: “The man 
is blest that hath not bent to wicked read his ear;” 
the difficulty arising from the word “read.” He 
then shows that in Saxon it means counsel or ad- 
vice, and that counselors were called ‘‘ redesmen.” 
In this connection he observes: ‘‘History and 
antiquity are the glass of time; to know nothing be- 
fore we were born is to live like children; and to 
understand nothing but what directly tends to the 
getting a penny, is to live the life of a sordid me- 
chanic.”” In the which, my lord, we concur. 

His lordship was not only an enthusiastic student 
of Saxon, but he also knew Latin, for to prove that 
the word ‘‘ mankind” includes females, he cites the 
first lines of Horace’s fifth épode, commencing: 
‘“* At o Deorum, quicquid in calo regit, terras et 
humanum genus,” and asks, ‘‘can any one think 
Horace did not think by humanum genus, women 
and girls, as well as men and boys ?” 

In King v. Bishop of Rochester, etc., p. 104, it was 
held that persons committed to the Tower for high 
treason cannot make their prayer at the Old Bailey 
to be tried or bailed, because the commission of 
that court is only to deliver to the jail of Newgate. 
The court say, that “the Tower is generally esteemed 
to be for State prisoners, where lords and great men 
are committed for their greater ease, though the 
fact was committed in another county; else they 
must go into nasty country gaols, where there are no 
proper accommodations.” 

Going to parliament in those days seems not to 
have been so much desired as now, for at p. 110 we 
find: “In the next place it is a service, and hereto- 
fore thought a hard onetoo. If they had not thought 
it so, gentlemen would not so tamely have suffered 
towns to petition to be excused from sending 
members.” 
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Queen v. Wyat, p. 127, was an indictment against 
a constable for not returning the warrant of a jus 
tice of peace to levy the penalty on a conviction of 
deer-stealing. The defendant “ was fined £200, which 
he paid down in court, rather than speak with the 
prosecutor.” 

Lord Mordington’s case, p. 165, is amusing. He 
was a Scotch peer, who had been arrested by a 
bailiff. Thereupon he prayed an attachment. The 
bailiff made an affidavit “that when he arrested the 
said lord, he was so mean in his apparel, as having 
a worn-out suit of clothes and a dirty shirt on, and 
but sixpence in his pocket, he could not suppose 
him to bea peer of Great Britain; and therefore, 
through inadvertency, arrested him. The court 
discharged the lord, and made the bailiff ask par- 
don.” Under which some one has written, in the 
copy in our State Library, ‘‘ Right—should have 
known a lord, tho’ he had no breeks, even.” 

Queen v. Fellows, Doctor of Physic, p. 166, was a 
case where the defendant had been convicted of 
assaulting and beating one, pretending that he was 
a lunatic, and imprisoning him in a mad-house. 
This was a motion for judgment of corporal punish- 
ment, because the defendant was worth nothing. 
Sentence, “to stand in the pillory, to be sent to the 
house of correction in Southwark, and to be whip- 
ped naked, and to be kept at work there for the 
space of a year, to be fined £600 and to find sureties 
for his behavior during life.” 

Servant-maids were as much given to exaggera- 
tion then as now. In Mr. Archer's case, p. 196, two 
servant-maids made oath that this father ‘‘ swore 
that he hated his daughter more than any thing 
living, and should be glad of an opportunity of 
killing her, and if he had he would shoot her thro’ 
the head, and that she often said she was afraid of 
being murdered in her bed by him. On the return 
of habeas corpus, the court examined the daughter 
secretly and she disavowed her father’s unkindness, 
saying, ‘‘that he had never beat her and only once 
gave her a flip with his glove.” So the child was 
sent home again. 

In the King and Munday, p. 303, it is settled that 
aman is not bound to maintain his wife’s mother; 
—a decision which is a pleasing sound to husbands’ 
ears, and tends to deprive matrimony of one of its 


chiefest horrors. 
———— > —— 


It is stated that the following law was in force in 
England centuries ago: *‘ All women of whatever age, 
rank, profession or degree, whether virgins, wives or 
widows, that shall, from and after this act, impose 
upon, seduce or betray into matrimony any of his 
majesty’s male subjects, by scents, paints, cosmetics, 
washes, artificial teeth, false hair, Spanish wool, iron 
stays, hoops, high-heeled shoes or bolstered hips, shall 
incur the penalty of the laws in force against witch- 
craft, sorcery and the like, and the marriage upon con- 
viction shall stand null and void.” 





TAXATION.* 


CHAPTER III —(CoNnTINUED). 
PURPOSE MUST BE PUBLIC. 


ECTION 22. Drainage and levee cases. Some of the 

cases hold that the purpose of reclaiming large 
tracts of swamp or marsh land, so as to fit them for 
cultivation, is a public purpose, for which the right of 
eminent domain and taxation may be exercised, and 
that it isthe prerogative of the legislature to decide 
whether a scheme of improvement of this character 
is of such public utility as to justify a resort to the 
exercise of these powers ;(1) while others hold that atax 
cannot be levied upon any portion of the public, forthe 
construction of a drain which merely benefits the land; 
even the owner of the land benefited cannot be taxed to 
improve it; he must be left to improve it or not as he 
may choose. Public considerations, such as the drain- 
ing for purposes of health, must be involved to justify 
such legislation.(2) In Kentucky, where no question 
of health was involved, it was said to be an appropria- 
tion of private property to use of private individuals, 
a case of palpable and flagrant inequality in the 
burden imposed.(3) In the boundary affected, there 
were 14,621 acres owned by 68 persons; 34 persons, own- 
ing 5,975 acres, had no agency in procuring the act, 
which allowed a tax, not exceeding 25 cents per acre, 
to be levied. The removing dams, to allow stagnant 
and offensive water to flow off, to promote the health 
of a district of country, is a public use.(4) 

§ 23. Purpose private. The cases of railroads, canals, 
bridges, schools, bounties and drainage are types of 
the public purpose which authorize taxation. A clearer 
idea may be obtained by examining the cases where 
the purpose has been held a private one. By act of 
congress, certain portions of the moneys of the United 
States were deposited with the States. The State of 
Maine distributed the amount falling to her share 
among the towns of the State, ‘to be loaned on ample 
security, or to be disposed of in the same manner as 
moneys raised by taxation.”’ The town of Biddeford 
distributed the amount coming to that town among 
“the inhabitants of the town, according to families.” 
It was held that the town had no right to give away 
money collected of the inhabitants by taxation.(5) The 
inhabitants of the town of Jay, at a meeting held for 
that purpose, determined to loan the credit of the 
town to Messrs. Hutchins & Lane, upon condition 
that they would move their new saw-mill and box fac- 
tory from Livermore Falls to Jay Bridge, and put in 
operation one run of stoves for grinding meal. The 
amount to be loaned was $10,000 in bonds of the town. 
The legislature of Maine gave the town authority to 
make the loan for the encouragement of manufactur- 
ing in the town.(6) The act was declared void, the 
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purpose being a private one. “If there is any proposi- 
tion about which there is entire and uniform weight 
of judicial authority, it is that taxes are to be imposed 
for the use of the people of the State in the varied and 
manifold purposes of government, and not for private 
objects, or the special benefit of individuals. Taxa- 
tion originates from and is imposed by and for the 
State. The town of Jay stands in the same relation 
to this new mill, as to all others, so far as regards any 
public benefit to be derived therefrom. The timber of 
the inhabitants is sawed at the usual compensation; 
their grists are ground for the same customary tolls as 
those of others. All labor conduces to the public bene- 
fit; but because all labor, all productive industry, con- 
duces to the public benefit, does it follow that the 
people are to be taxed for the benefit of one man, 
or of one special kind of manufacturing? The sailor, 
the farmer, the mechanic, the lumberman, are equally 
entitled to the aid of coerced loans, to enable them to 
carry on their business, with Messrs. Hutchins & Lane. 
Our government is based on equality of right. The 
State cannot discriminate among occupations, for a 
discrimination in favor of one is a discrimination 
adverse to all others.’’(7) 

§ 24. Other cases of private purpose. In Wisconsin 
the city council of Milwaukee exempted a hotel from 
taxation for the years 1856-7, in view of the great pub- 
lic benefit which the construction of the hotel would 
be tothe city. It was held void ;(8) as was an act of the 
legislature authorizing the town of Jefferson to raise 
$5,000 in aid of the Jefferson Liberal Institute, whose 
property was owned by an incorporated company.(9) 
Where the bonds of the city were given to aid in the 
erection of buildings at or near Iola, Kansas, to be 
used in manufacturing Z. King’s patent bridges, and 
as a foundry and iron works, the act was declared void, 
the court saying taxation is a mode of raising for pub- 
lic purposes; when it is prostituted to objects in no 
way connected with the public interest, such as the 
establishment of a bridge, manufactory or foundry 
owned by private individuals, it ceases to be taxation 
and becomes oppression. (10) 

And where a foreign insurance company had com- 
plied with all the terms of the act in that State imposed 
on such companies, afterward an act was passed, 
requiring the ageucies of such companies to pay two 
per cent of all their receipts to the Philadelphia Asso- 
ciation for Relief of Disabled Firemen, and to give 
bond for its payment. The Royal Insurance Com- 
pany, of Liverpool, gave the bond; action was brought 
on the bond. Court held it could not be maintained ; 
the legislature has the taxing power. This is not a tax; 
“it is simply a decree that one class of men shall pay 
to others a share of the profits of their business.’’(11) 
Soon after the great fire in Boston, in November, 1872, 
an act of the legislature of Massachusetts authorized 
the city to issue bonds not exceeding $20,000,000, at five 
per cent interest, where payable in gold, or six per cent 
if payable in currency, the proceeds of these bonds to 
be loaned to the owners of land in the burnt district, 
whose buildings had been destroyed by the great fire. 
Commissioners were appointed to manage the loan, 
and were required to take a first mortgage upon the 
land, at less than three-fourths its value, as security for 
the money advanced, at seven per cent interest. It was 
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held void.(12) And in alate case in Maine, a corpora- 


tion engaged in the manufacture of brick was declared 
to be for a private purpose, and one for which the 
inhabitants of a town could not be indirectly taxed, 
by exempting the buildings, machinery and capital 
used and employed in such business.(13) 

A corporation created to unload and move freight in 
Memphis, and authorized to take private property for 
its purpose; the use for which such property was to be 
taken was held to be private, the court drawing the 
distinction between a public use and a public con- 
venience. (14) 

§ 25. When purpose public—when private. In the 
cases of the saw-mill, hotel, iron foundry, and brick 
company, the property is not only owned by private 
individuals, but it is managed and controlled wholly 
by its private owners; so in the case of the freight com- 
pany, the State has no direct control over’ this prup- 
erty and receives no direct benefit. It is true it receives 
an indirect or incidental benefit, but that it receives 
from all productive industry. And in the Boston case 
the benefit is incidental; while in the cases of roads,(15) 
railroads, canals, schools, bounties, drainage for 
health, the benefit derived is direct to all the people of 
the State. The construction of these works, or the 
doing of these acts, is a duty of the State to all the 
people of the State. The purpose, the object, is gov- 
ernmental; although incidentally individuals may be 
benefited. In the cases declared to be for a private 
purpose, the object of the act was the benefit of indi- 
viduals, although incidentally the public was benefited. 

Taxes may be imposed for roads of all kinds, canals, 
and bridges, that there may be facilities for transporta- 
tion of freight and of travel; for public schgols or col- 
leges, that the people may be educated; for public 
libraries, that their means of improvement may be 
increased; for the poor, the dumb, the blind, the 
insane, lest they suffer from want; for the police of the 
State, in regulations for the preservation of health or 
the detection of crime; for courts of law, that indi- 
vidual rights may be protected and enforced, and that 
crime, when detected, may receive its fitting punish- 
ment; for the preservation of peace and the protection 
of the country from foreign enemies; to aid, encour- 
age and stimulate commerce, domestic and foreign, by 
the establishment of mints, postal system, and main- 
taining navies to keep open the highway of nations; 
to encourage citizens in the defense of their country, 
by suitable rewards and mementoes for past services 
in times of war, or by bounties for enlistment for 
future services; and for the promotion of the arts and 
sciences.(16) For all these matters taxes may be im- 
posed; the purpose is public; the object is govern- 
mental; the money raised and property purchased 
is held by the agents of the State for the State. The 
object is so to regulate the State that all its citizens 
may enjoy their lives, liberty and their property, and 
pursue happiness according to the dictates of their 
own reason. On the other hand, where the purpose is 
to establish a saw-mill, a brick company, an iron foun- 


(12) 138 Am. Law Reg. 493-4; Lowell v. Boston, M 
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dry, a hotel, to support disabled firemen, by forced con- 
tributions from one class of persons exclusively, the ob- 
ject is not governmental; it is to promote primarily the 
interests of individuals. The convenience of the pub- 
lic may be promoted, but the property is that of the 
individual, who may use it as he thinks proper, inde- 
pendent of any special public control. When the facts 
of a case show the act to come within the first class, 
it is valid ; when it clearly comes within the latter, the 
courts whose province it is to decide whether the pur- 
pose be public or private will declare it void.(17) The 
only exception to the rule is the case of a theater com- 
pany, incorporated with powers to build a theater and 
to take fire and marine insurance risks. An act of the 
legislature, causing a municipal subscription to the 
stock of this company, was held valid on the ground 
that “it would contribute to the wealth and embel- 
lishment, and afford a place of relaxation and amuse- 
ment, and would tend to correct and enlighten the 
morals of the citizens.’’(18) This case is adverse to the 
whole current of authority on the subject. 


——_.————— 
INSURANCE LAW. 


WHEN CONTRACT OF INSURANCE VOID FOR WANT OF 
Mutvatiry. 
N Mutual Life Insurance Company of New York v. 
Young, the Supreme Court of the United States 
considered the validity of a contract of life insurauce 
made under the following circumstances: 

On the 5th of June, 1867, McPherson Young applied 
to the agent of the plaintiff in error in San Francisco 
for insurance upon his life, and thereupon received 
from the agent a receipt, which is as follows: 

* Amount, $99.30.] [Insurance, $5,000. 
“The Mutual Life Insurance Company of New York. 

“H. 8S. Homans, General Agent, 424 Montgomery 
street, San Francisco. 

“Received, San Francisco, June 5th, 1867, from 
Mack P. Young, of San Francisco, Cal., ninety-nine 
30-100 dollars, being the first 1-4-annual premium on 
his application for a policy of insurance of the Mutual 
Life Insurance Company of New York, for the sum 
of five thousand ($5,000) dollars on the life of Mack P. 
Young, payable at 45 or death, and premiums paid up 
in full in 10 y’rs; said policy of insurance to take 
effect and be in force from and after the date hereof, 
provided that said application shall be accepted by the 
said company, but should the same be declined or re- 
jected by said company, then the full amount hereby 
paid will be returned to said applicant upon the pro- 
duction of this receipt. 

“For the Mutual Life Insurance Company, 

“ H. 8. Homans, 
“General Agent for the Pacific Coast.” 

The plaintiff in error is a corpotation of the city of 
New York, but had a general agent at San Francisco, 
and an office there, for the transaction of its business. 
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The application of Young was received by the com- 
pany at New York, and was answered by a policy 
transmitted to the agent at San Francisco. The policy 
bore date on the 5th of April, 1867, and varied from 
the terms specified in the receipt in the following par- 
ticulars: (1) It took effect from the 5th of April in- 
stead of the 5th of June. The loss to the applicant 
by this change is obvious and needs no comment. 
(2) The quarterly payments were to be $96.60 instead 
of $99.30. (3) The days of payment during the ten 
years were to be the 6th days of April, July, October and 
January, instead of the 5th days of June, September, 
December and March. It contained a provision that 
“if the said premiums shall not be paid on or before 
the days above mentioned for the payment thereof,” 
“then in every such case the company shall not be 
liable for the payment of the sum assured, or any part 
thereof, and this policy shall cease and determine.” 

The policy was received by the agent at San Fran- 
cisco on the 2d of August, 1867. With the policy were 
received two receipts to be signed by the secretary of 
the company, and to be countersigned by the agent 
before delivery. One of them was for the payment 
of the installment due on the 6th of April, 1867, and 
the other for the installment due on the 6th of July in 
that year. On the 8th of August, 1867, the agent ad- 
dressed a note to Young at Vallejo, notifying him that 
the policy had arrived, and requesting to be advised 
whether it should be forwarded to Vallejo or be held 
until he should call for it in San Francisco. It does 
not appear in the case when or how this note was for- 
warded, nor whether Young ever received it. Notice 
of the receipt of the application by the company, or 
of the receipt of the policy by the agent, was not 
shown to have been given to or received by him. No 
demand was made upon him for any further payment, 
and no receipt requiring such payment was presented 
to him. 

Young was shot and mortally wounded at Vallejo on 
the 2lst of August, 1867. He was removed the next 
day to a hospital in San Francisco, where he died on 
the 20th of September following. From the time he 
was shot until his death he was unable to leave his bed, 
and was incompetent, mentally and physically, to at- 
tend to any business. The communication at that 
time from San Francisco to New York was by ocean 
steamers to Panama, thence by rail to Aspinwall, and 
thence by steamers to New York. The time consumed 
in the transit was from twenty-three to thirty days. 
After the death of Young the agent wrote on the 
policy “‘ cancel —dead,”’ and sent it to the office in 
New York. ‘The officers there, on the 21st of October, 
1867, canceled it by tearing off the seal of the company 
and the signature of the president. The agent coun- 
tersigned the receipts and applied and canceled the 
proper stamps. They remain in the hands of the 
company, attached to the policy, uncanceled. The sum 
of $99.30, mentioned in the receipt of June 5th, 1867, 
was not paid. Young gave his note for that amount, 
payable to the agent individually, at sixty days. 
Nothing was paid upon it. It remained in the pos- 
session of the defendant. The word “canceled” was 
written upon it, but by whom did not appear. Young 
never paid any thing on account of the contract 
claimed to have been made. On the 24thof August, 
1871, letters of administration upon the estate of 
Young were issued to the defendant in error. He 
qualified under them according tolaw. Shortly after- 
ward notice of the death of the intestate was given 
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and payment of the insurance money demanded. Pay- 
ment was refused on the ground that the company was 
not liable. 

Swayne, J., who delivered the opinion, said: ‘ Sev- 
eral objections, some of them technical, have been 
taken by the counsel for the plaintiff in error to the 
judgment rendered. We shall confine our remarks to 
one of them. It is fundamental, and goes to the right, 
justice and law of the case. The receipt of the 5th of 
June was the initial step of the parties. It reserved 
the absolute right to the company to accept or reject 
the proposition which it contained. There was a neces- 
sary implication that if it were accepted the response 
and acceptance were to be by a policy, in conformity 
with the terms specified in the receipt as far as they 
extended, and, beyond that, in the usual form of such 
instruments as issued by the company. But it was 
clearly within the power of the company, under the 
condition expressed, wholly to reject the application, 
without giving any reason; or to accept the proposi- 
tion with such modifications of the terms specified, and 
of the usual conditions of such policies, as it might see 
fit to prescribe. The entire subject was both affirm- 
atively and negatively within its choice and discretion. 
The acceptance was a qualified one, and there was none 
other. 

“It was by a policy departing from the terms specified 
in the receipt in the particulars before mentioned, but 
containing, as to the conditions imposed otherwise, 
nothing beyond what was usual in such cases. At this 
stage of the business the company was not bound ac- 
cording to the receipt, because it had not agreed to a 
part of the terms specified, and those terms were ma- 
terial and of the essence of the proposition. Clearly 
the company never did agree to those terms. What it 
would have done if the applicant had refused, as he 
might have done, to take the policy, it is not material 
to consider. It is enough that the company did not so 
agree. This court has no power to make such an agree- 
ment for it. The indispensable element of the consent 
of one of the parties is shown not to have existed. 
The contrary appears by the policy transmitted to the 
agent. The consent of the applicant appears, but that 
alone is unavailing. That fact, in any sound legal 
view of the case, is as if it were not. In the analysis 
of the case the receipt, for the reasons stated, must be 
laid out of view. 

“This brings us to the examination of the controversy 
as respects the policy of insurance. Here the position 
of the parties is reversed. The applicant assented to 
the proposition contained in the receipt, but the com- 
pany did not. The company assented to the policy, 
but the applicant never did. The mutual assent, the 
meeting of the minds of both parties, is wanting. 
Such assent is vital to the existence of a contract. 
Without it there is none, and there can be none. In 
this case it is not established by any direct proof, and 
there is none from which it can be inferred. This is 
not controverted. If it be alleged there was fault on 
the part of the agent, for which the company is respon- 
sible, in not communicating promptly and fully with 
the applicant upon the arrival of the policy, there are 
several answers to the imputation. Such fault, viewed 
in any light, cannot be taken as the legal equivalent 
of the assent of the applicant to the terms of the 
policy. But no such fault is shown. The applicant 
knew that the company was not bound, and would not 
be bound until it chose to become so, and that it had 
the right to do what it did. It was his duty to keep 








up the necessary communication with the agent by 
calling upon him when the answer from the office in 
New York might have been expected to arrive, and, if 
he intended to be absent, by giving the agent his ad- 
dress during his absence, and taking from him a prom- 
ise to communicate the result as soon as the reply was 
received. 

“Tt does not appear that he took any step whatever in 
this way. Neither he nor his personal representative, 
therefore, had any reason to complain. If he had re- 
ceived notice of the proposition made through the 
policy, it would have been at his option to give or re- 
fuse his assent. He was certainly in no wise bound 
until such assent was given. Until then, there could 
be no contract on his part, and if there was none on 
his part, there could be none on the part of the com- 
pany. The obligation in such cases is correlative. If 
there is none on one side there is none on the other. 
The requisite assent must be the work of the parties 
themselves. The law cannot supply itforthem. That 
is a function wholly beyond the sphere of judicial au- 
thority. As the applicant was never bound, the com- 
pany was never bound. The policy was, therefore, no 
more a contract than the receipt. Both had the same 
fatal defect — the want of the assent of one of the par- 
ties. 
“‘Eiven where the parties supposed they had agreed 
and it turned out there was a misunderstanding as to a 
material point, the requisite mutual assent as to that 
point being wanting, it was held that neither was 
bound. Baldwin & Forbes v. Middleburger, 2 Hall, 176; 
Coles v. Browne, 10 Paige, 526. One of these cases was 
at law and the other in equity. See, also, Calverly v. 
Williams, 2 Ves. Jr. 240, and Crane v. Partland, 9 
Mich. 493. 

“The deceased paid nothing. The contest is an effort 
on that side to gather where he had not sown. The 
law involved is expressed by the phrase “‘ it takes two 
to makea bargain.” In this view of the case, irrespect- 
ive of the other considerations which have been urged 
upon our attention, we hold that the facts found do 
not warrant the conclusion reached. The judgment is, 
therefore, reversed, and the case will be remanded to 
the Circuit Court with directions to enter a judgment 
in favor of the plaintiff in error.’’ 


—_——_@—_—____. 
FINANCIAL LAW. 


SUFFICIENCY OF PRE-EXISTING DEBT AS A CONSIDER- 
ATION FOR A NEGOTIABLE SECURITY PAYABLE ON 
DEMAND. 


HE London Law Times comments on this subject as 
follows: ‘‘ The case of Currie and others v. Misa, in 
which judgment was given in the Court of Exchequer 
Chamber last term, has attracted much attention in 
commercial circles, as it decides a point of mercantile 
law on which there have been few decisions. The 
question decided in the case was, that a pre-existing 
debt is a sufficient consideration for a negotiable se- 
curity payable on demand in the hands of a bona fide 
holder, and it arose in the following manner: The de- 
fendant had purchased of one Lizardi bills on Cadiz 
to the amount of £2,000, which were delivered him 
on the 11th February, 1873, and which, according to 
the usual course of business, were to be paid on the 
next post day, the 14th February. Lizardi was at this 
time largely indebted to the plaintiffs, Messrs. Glyns, 
Mills, Currie & Co., who were his bankers, both on his 
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drawing account and a loan account, and he had, for 


several days previously, been pressed for payment or 
further security. On the 13th February he paid in va- 
rious checks on account of the balance, and at the 
same time he handed to the plaintiffs a document, 
which was described as a bill, but which was in effect 
an order on Misa to pay to the plaintiffs the amount due 
for the bills. On the morning of the 14th notice of 
this order, described as a bill lying due at Messrs. 
Glyns & Co., was left at Misa’s office, and shortly after- 
ward the check in question was paid in by the defend- 
ant to Messrs. Glyns & Co., and the bill was given up 
to him in exchange for it. The amount of the check 
was, together with other checks paid in by Lizardi, 
entered to the credit of Lizardi’s account, on which a 
large amount still remained owing to the plaintiffs. 
Soon after the check was thus paid in and entered, the 
defendant Misa heard that Lizardi had stopped pay- 
ment, and he at once instructed his bankers, Messrs. 
Barnett, Hoare & Co., not to honor the check. In 
consequence of this, the check was returned from the 
clearing house in the after part of the day, and on the 
following morning, the 15th, it was entered in the plain- 
tiffs’ books to the debit of Lizardi’s account. Glyns 
& Co. then sued Misa on the check, and he set up as a 
defense that there never was any consideration for 
the check, and that the plaintiffs had always held it 
without having given any consideration for it. The 
Court of Exchequer gave judgment in favor of the 
plaintiffs, and the Exchequer Chamber confirmed the 
decision, but Chief Justice Coleridge dissented from 
the opinion of the other members of the court. 

“The court below, in giving their judgment, pro- 
ceeded, partly at least, upon the special circumstance 
that the check was given to take up the so-called bill, 
and considered that this formed a sufficient considera- 
tion to entitle the plaintiff to recover. But in the 
Court of Error the argument turned on the broader 
question, as to whether an existing debt forms of itself 
a sufficient consideration for a negotiable security pay- 
able, so as to constitute the creditor to whom it 
was paid a holder for value. It is well known that as 
a general rule, no one can pass a better title than he 
has himself. But negotiable instruments are an ex- 
ception to this rule, as experience has proved that it is 
indispensable for the interests of commerce that they 
should be so. It seems that with regard to bills of ex- 
change and payments in money, the rule has been well 
settled, and though there have been no decisions with 
regard to checks, it seems hard to place them on a dif- 
ferent footing. Checks are generally governed by the 
same rules and principles that regulate bills of ex- 
change; but checks are intended for immediate pay- 
ment on being presented, and in fact amount to pay- 
ment unless dishonored. There would appear to be 
very little difference between a check and payment in 
money from a dictum of Chief Justice Cockburn in 
Watson v. Russell, 31 L. J. Q. B. 304, and that the 
maker of a check cannot afterward repudiate it and 
claim back the proceeds, any more than he could 
claim back gold or bank notes, if the payment had 
been made in that way instead of by check. 

**Tt was contended on behalf of the defendant that 
there was a difference between a negotiable security 
payable at future date and a check payable on demand, 
because the former instrument implies an agreement 
by the creditor to suspend his remedies fora period, 
and that constituted a new consideration, which is 
wholly wanting in the case of a check, and therefore 
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the holder gains no independent title of his own, in 
the latter case, and has no better right to the security 
than the debtor had himself. But it does not follow 
that the legal element of consideration is absent en- 
tirely where the security is payable immediately. The 
holder of a check may either cash it at once or may 
hold it over for a reasonable time. If he cashes it at 
once he is safe, and the maker cannot afterward re- 
pudiate; but if he holds over the check fora short 
time, the presumption appears still to be in favor of 
the holder. In truth, the title of a creditor to a bill 
given on account of a pre-existing debt, and payable 
ona future day, does not rest on the implied agree- 
ment to suspend his remedies; but upon the fact that 
a negotiable security given for such a purpose is a con- 
ditional payment of the debt, the condition being that 
the debt revives if the security is not realized. The 
security is offered to the creditor, and is taken by him 
as money’s worth, and on every principle of justice it 
should be as truly his property as the money which it 
represented would have been had the payment been 
made in money. 

** With this view, the authors of the principal text- 
books on this branch of law seem to agree. Byles, 
in his work upon Bills of Exchange (last edition, p. 
124), has laid it down, that ‘a pre-existing debt due to 
the holder of a negotiable instrument is a good con- 
sideration, and it should seem is equivalent to a fresh 
advance.’ And Mr. Story, in his treatise (§ 192), has 
stuted the same principle, without suggesting any dif- 
ference between a note payable after date and one 
payable on demand. The case of De la Chaumette v. 
The Bank of Englund, which was relied on for the de- 
fendant, had this difference from the present case, 
that the note had not been remitted as payment, but 
for collection by a party as agent, and the court held 
that under these circumstances the plaintiff had no 
better title than the person who remitted the note to 
him. In the old case of Solomons v. The Bank of 
England, which is reported in the notes to Lowndes v. 
Tudnor, 13 East, 136, the plaintiffs were London mer- 
chants in advance to foreign correspondents, and a 
note having been fraudulently obtained, had been 
stopped at the bank by the person defrauded. The 
plaintiffs were innocent of the fraud, and had received 
the note to be applied in diminution of an existing 
debt; there was evidence to connect the foreign cor- 
respondents with the fraud, and the Court of King’s 
Bench held that the plaintiffs had given no considera- 
tion, and were mere agents to receive the amount of 
the note from the bank, and, therefore, as Mr. Justice 
Buller expressed it, they must stand or fall by the 
title of the foreign correspondents. But these cases 
both differ from the case of a party who gives a check 
to a banker to discharge a debt due from him to 
a third party, who was likewise indebted to the 
banker, and who evidently intended that the payment 
made by his debtor to the banker should be applied 
by the banker in reduction of his debt. 

“It is of course improbable that the defendant will, 
with the opinions of so many of the judges against 
him, and Chief Justice Coleridge only in his favor, 
take the case to the House of Lords; and it is of 
ovurse to be regretted that there was not an unanimity 
of opinion in the Exchequer Chamber, as the case will 
be considered a leading one on the subject concerning 
which it treats. It would, however, appear that the 
present decision is in accordance with the views of 
most mercantile men.” 
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COMMISSION OF APPEALS ARSTRACT. 
ACTION. 


Trial by jury: directors of railroad corporation: ac- 
tion by people.— This action was brought in the name 
of the people to determine which of two sets of claim- 
ants, both claiming to have been duly elected direct- 
ors of the A. & S. R. R. Co., was in fact duly elected ; 
and in case neither set was found entitled to the offices, 
then to provide for a new election and for other causes 
of action of an equitable nature. Upon the trial, after 
reading the pleadings, plaintiffs rested. Some of the 
defendants having admitted in their answer that they 
were acting as the officers whose titles were in dispute, 
thereupon requested a trial by jury, which was de- 
nied. Held, error; that the right to such a trial was not 
waived by delay in making the application until plain- 
tiff rested ; that it was then proper to raise the question 
and to object to a trial by the court, as said defend- 
ants had not until then the means of knowing that 
plaintiffs intended to rely upon the legal claim, and as 
upon the issue made thereon plaintiffs had the right 
to require said defendants to prove their title and au- 
thority to act. The action was one of legal, not equi- 
table cognizance, and the issues were strictiy legal, and 
the trial of such issues by a jury is the constitutional 
right of the parties. If other equitable causes of an 
action are united with such a cause of action, all 
must be tried by a jury, unless a jury trial is waived. 

Whether a party can be precluded of his right to a 
trial by jury in other ways than those pointed out by 
section 266 of the Code, i. e., by failing to appear upon 
the trial, by written consent filed, or oral consent en- 
tered on the minutes, unless it be by failing to object, 
quere. 

One cannot be deprived of his constitutional right 
by a mere technicality. 

Also held, that a civil action cannot be maintained 
in the name of the people of the State for the redress 
of private wrongs; these are remedial at the suit of the 
parties only. The people cannot intervene, except 
upon the assertion of a distinct right on the part of 
the public in respect to the subject-matter litigated. 
People v. A. & S. R. R. Co. et al. Opinion by John- 
son, C. 

BANE. 


Payment of deposits: pass-book: forged order.— 
Plaintiff deposited money in defendants’ bank, re- 
ceiving a pass-book wherein the deposits were entered, 
which contained, among other printed rules and regu- 
lations, two declaring in substance that no depositor 
should be paid any part of his deposits without pro- 
ducing his pass-book, and that all payments made to 
persons producing the deposit-book should be deemed 
good and valid payments to the depositor. A person 
presented the book at the bank with a forged order, 
purporting to be signed by plaintiff, directing the pay- 
ment of $60, which sum the defendant paid. In an ac- 
tion to recover the amount, held, that the rules were 
part of the contracts between the parties; that they 
were reasonable and free from legal objection, and 
that thereunder the defendant was at liberty to pay to 
the person presenting the book. No order was required, 
and whether the one presented was a forgery or not 
was immaterial, and that, in the absence of proof of 
bad faith or want of proper care and diligence on the 
part of defendant, plaintiff could not recover. Schoen- 
wald v. Met. Savings Bank. Opinion by Reynolds, C. 





EVIDENCE. 


Action for services and materials.— This action was 
brought to recover for services performed for defend- 
ant and materials furnished at his request, and which 
he agreed to pay for. Before defendant answered he 
demanded and received a bill of particulars. The answer 
admitted that plaintiffs performed the work and fur- 
nished the materials for defendant as the complaint al- 
leged, but denied that they were of the value specified. 
Defendant offered to prove on the trial that the work 
and materials charged had not been furnished to or 
rendered for him. This offer was rejected. Held 
(Earl, C., dissenting), no error; that the answer only 
put in issue the value of the services and materials, 
Van Dyke et al. v. Maguire. Opinions by Gray, C., 
and Earl, C. 

FRAUD. 

Partnership: omission.—This action was brought 
upon a partnership settlement in writing between 
plaintiff and defendants, which is not controverted in 
the defendants’ answer. They set upas a counter- 
claim, however, a fraudulent omission and conceal- 
ment on the part of the plaintiff of items, in the set- 
tlement between the parties, which formed the basis 
of the agreement upon which the action was brought. 
The court refused to submit to the jury the question 
whether the omission was by mistake. Held, no error; 
that defendants were bound to establish the fraud. 

Also held, that a cause of action, based on fraud in 
the execution of a written contract, is distinct from 
one founded on a mistake merely, and it is not com- 
petent upon the trial to substitute one for the other. 
Dudley v. Scranton et al. Opinion by Lott, Ch. C. 


MECHANIC’S LIEN. 


1. Act of 1863.—This action was brought to enforce 
a mechanio’s lien. The notice of lien was filed under 
and as required by the act of 1851 (chap. 513, Laws of 
1851), and the proceedings to enforce the lien were com- 
menced before the taking effect of theact of 1863 
(chap. 500, Laws of 1863). At the trial no evidence was 
offered on either side, and plaintiff moved to dismiss 
the complaint on the ground that the lien had not been 
continued from year to year in conformity with section 
11 of the act of 1863, which section provides, that “liens 
shall in all cases cease after one year unless, by orderof 
the court, the lien is continued,” etc. Held (Dwight and 
Gray, CC., dissenting) that this section did not apply; 
that the lien continued until the rendition of judg- 
ment; that the act of 1863 has no retroactive operation ;’ 
that it repealed the old act as to all liens subs@quently 
created, but continued it in force as to existing liens. 
Fitzpatrick vy. Boylan, Impl’d, etc. Opinions by Earl,C., 
and Dwight, C. 

2. Special proceedings: notice of lien. — This action 
was brought to foreclose a mechanic’s lien commenced 
by D. against defendants under the mechanics’ lien 
law for the city and county of New York (chap. 513, 
Laws of 1851, amended by chap. 404, Laws of 1855). 
On January 7, 1864, notice was served on the defend- 
ants to appear, and submit to an accounting. The 
parties appeared and the usual order to plead was 
entered. Before the complaint was served on the 
defendants, D. died, and plaintiff, as assignee of D., was 
substituted as plaintiff in this action. Held, that the 
proceeding was not an action within the meaning of 
the Code (§ 2), but was a special proceeding, and that sec- 
tion 111 of the Code, directing that ‘* every action must 
be prosecuted in the name of the real party in iuter- 
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est,”’ ete., did not apply tosuch proceedings, but that 
in case of an assignment by a lienor before the com- 
mencement thereof, they still might be prosecuted in 
his name for the benefit of the assignee. A personal 
judgment against a party personally liable for the 
amount found due is proper under said act. 

The filing of a notice of lien, which has ceased to be 
operative for want of enforcement, does not bar the 
enforcement of one subsequently filed, and does not in 
any way affect it. Hallahan v. Herbert etal. Opinion 
by Lott, Ch. C. 

——__>___—__ 

CONVENTION OF GENERAL TERM JUDGES — 
APPOINTMENT ,OF SUPREME COURT RE- 
PORTER. 

CONVENTION of the Justices of the General Term 

of the various departments of the Supreme Court of 
this State was held June 1, 1875, in the Senate Chamber 
of the Capitol, for the purpose of electing a Supreme 

Court Reporter, and transacting such other business 

as might seem necessary. The following Justices were 

present: Noah Davis and John R. Brady, of New York, 

Charles Daniels, of Buffalo; Joseph Mullin, of Water- 

town ; Douglas Boardman, of Ithaca; Abram D.Tappen, 

of Fordham; Augustus Bockes, of Saratoga; Wm. L. 

Learned, of Albany; E. D. Smith, of Rochester; and 

Jasper W. Gilbert, of Brooklyn. Those absent were: 

Joseph F. Barnard, of Poughkeepsie, and John L. Tal- 

cott, of Buffalo. On motion of Justice Learned, Jus- 

tice Mullin was called to the chair, and on motion of 

Justice Gilbert, Justice Brady acted as Secretary. A 

ballot for Reporter of the Supreme Court being taken, 

it stood: Marcus T. Hun, 6; Isaac Grant Thompson, 

4. On motion of Justice Learned, Marcus T. Hun was 

declared Reporter of the Supreme Court. Mr. Justice 

Learned offered the following, which were unanimously 

adopted : 

That when any special meeting of the 


Resolved, 
Judges of the Supreme Court designated to hold the 
General Terms thereof shall be held under the act en- 


titled ** An act to appoint a reporter of the decisions of 


the Supreme Court, pane April 23, 1875, the same 
shall be held at the capitol, in the city of Albany, or at 
any — place to which such meeting may be ad- 
ourned. 
; Resolved, That such special meeting may be called 
by the presiding justice of any de ment, by written 
notice served on each of said justices, either personally 
or by mail, at least two weeks before the day of meet- 


i 

That such special meeting may be called 
for the of filling a vacancy, or for the purpose of 
removing the reporter fur good cause shown; and that 
the objeets of the meeting and the time and place 
thereof shall be stated in the notice thereof; and that, 
whenever the object of the meeting shall be to consider 
the removal of the reporter, a copy of the notice and of 
the specifications of the charges or grounds on which 
such removal is brought shall be served on the reporter 
at least ten days before the meeting of the judges, and 
such order shall be taken thereon, if such meeting of 
the judges shall then direct. 


Mr. Justice Learned offered the following: 

Resolved, That the reporter be requested to cite the 
volume and page of authorities in the body of the 
printed opinion instead of citing them at the foot of 
the page. 

The resolution was unanimously adopted. 


Mr. Justice Daniels offered the following: 

Resolved, That the legislature of this State be and it 
is hereby respec requested so to amend chapter 
267 of the Laws of , chapter 260 of the Laws of 1870, 
and chapter 486 of the Laws of 1871, as to entitle the 
cpm pos from the law schools or colleges mentioned 

said acts to only an allowance of an equal period 
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for the time spent in attendance at either of such 
schools or colleges m the terms of clerkship pre- 
scribed for other students at law by the Court of Ap- 
nie Rinks, seusbing soak. Gechanben, bebe tay teed 
requ suc. uates, before shall 
be entitled to apply for admission to practice ae anhee- 
neys and counselors, to complete the term of clerkship 
prescribed for by said rules, and to be examined in the 
same manner as other applicants are required to be ex- 
amined by said rules. : 
Resolwed, That the preceding resolution, or a copy 
thereof, attested by the president and secre of this 
convention, be transmitted to the presiding officers of 
the senate and assembly at the next session of the 
legislature of this State. 
Mr. Justice Daniels also offered the following: 
Resolved, That the justices of the general term of 
each judicial department shall deliver copies of their 
opinions to the reporter of the Supreme Court, and to 
counsel applying for the same, and that the copies de- 
livered to the reporter be retained by him and deliy- 
ered only to his successor in office, and that such only 
of said opinions be reported at large as the public in- 
terest may appear to require, and that the same be 
exclusively reported in the series of reports compiled 
by him and published under his authority ; and in citing 
or referring to decided cases, counsel be and they are 
hereby respectfully requested to cite and refer to them 
only as they may be found in the said series of re- 


ports. 

Resolved, That counsel receiving copies of such opin- 
ions be and they hereby are requested to withhold 
the same from publication, to the end that only such 
of them may be reported as shall be published under 
the sanction and authority of the Supreme Court re- 
porter. 

These resolutions were unanimously adopted. 

Mr. Justice Tappen moved that the secretary be di- 
rected to file a certified copy of the proceedings of 
the convention, signed by all the justices, with the 
Secretary of State. The motion was adopted, and 
the convention then adjourned. 


—_——_.¢_____. 
RECENT ENGLISH DECISIONS. 
BILL OF SALE. 


Sufficiency of description of grantor: “ accountant.” 
—The grantor of a bill of sale was described in the 
affidavit filed under the bills of sale act, as an “ ac- 
countant.” He was in fact aclerk in the accountant’s 
department at the Euston Square Station of the Lon- 
don and Northwestern Railway Company, but in his 
leisure time was occasionally employed to balance 
tradesmen’s books. Held (affirming the decision of 
the court below), an insufficient description. Larchin 
v. The Northwestern Deposit Bank, L. R. 10 Ex. (Ex. 
Ch.) 64. 

DAMAGES. 

Recovery of costs of litigation: separate contracts: 
proximate cause.—H. having contracted with the 
plaintiffs, who were carriers, for the carriage of two 
pictures from London to Paris, the plaintiffs con- 
tracted with the defendants for the carriage by the de- 
fendants of the pictures over a part of the distance. 
The pictures were damaged on the journey by the de- 
fendants’ negligence. H. thereupon brought an ac- 
tion against the plaintiffs, who gave notice of it to the 
defendants, and requested them to defend it. The de- 
fendants refused, and told the plaintiffs to take their 
own course. The plaintiffs defended the action brought 
against them by H. without success, and then brought 
an action against the defendants to recover not only 
the damages found by the jury to have been sustained 
by H., but also the costs of the unsuccessful defense. 
The defendants paid the damages into court, and dis- 
puted their liability as to the costs. Held (reversing 
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the judgment of the court below), that the costs were 
not recoverable. inasmuch as they could not be con- 
sidered as the natural consequence of the defendants’ 
default, the contracts between H. and the plaintiffs, 
and between the plaintiffs and the defendants having 
been separate and independent. Mors la Blanch v. 
Wilson, Law Rep. 8 C. P. 227 (Lush, J., dissenting), 
disapproved. Baxendale v. London, Chatham and Do- 
ver Railway Company, L. R. 10 Ex. (Ex. Ch.) 35. 


EASEMENT. 


Water: natural and artificial stream: riparian owner. 
—A natural stream was divided immemorially, but by 
artificial means, into two branches; one branch ran 
down to the river Irwell; the other passed into a farm- 
yard, where it supplied a watering trough, and the 
overflow from the trough was formerly diffused over the 
surface, and discharged itself by percolation. In 1847, 
W., the owner of the land on which the watering 
trough stood, and thence down to the Irwell, con- 
nected the watering trough with reservoirs which he 
constructed adjacent to, and for the use of, a mill, on 
the Irwell. In 1865 W. became owner of all the rest 
of the land through which this branch flowed. In 1867 
he conveyed the mill, with all water rights, to the 
plaintiff. In an action brought by the plaintiff against 
ariparian owner on the stream above the point of di- 
vision, for obstructing the flow of the water, held 
(affirming the judgment of the court below), that the 
plaintiff was entitled to maintain the action. Holker 
v. Porritt, L. R. 10 Ex. (Ex. Ch.) 59. 


EXECUTOR. 


Contract: action by executor: breach of contract caus- 
ing,testator’s death: damage to personal estate.— Where 
a passenger on a railway was injured by an accident, 
and after an interval died in consequence, held, that 
his executrix might recover in an action for breach of 
contract agaiust the railway company the damage to 
his personal estate arising in his life-time from medical 
expenses and loss occasioned by his inability to attend 
to business. Bradshaw v. The Lancashire and York- 
shire Railway Company, L. R. 10 C. P. 189. 


INDEMNITY. 


Implied contract of: act done by one person at an- 
other’s request injurious to a third party.— The plain- 
tiffs were in possession of certain trucks, which were 
claimed by the defendant, and also by the proprietors 
of the K. P. Colliery. A correspondence took place be- 
tween the plaintiffs and the defendant, in which the 
plaintiffs asked for an indemity if they should deliver 
up the trucks to the defendant. The defendant, with- 
out giving afy answer as to the indemnity, wrote re- 
quiring the plaintiffs to send the trucks back to him, 
which they thereupon did. The K. P, Colliery pro- 
prietors then brought an action against the plaintiffs 
for cenversion of the trucks, and their claim proving 
well founded, the plaintiffs were obliged to pay a sum 
of money, in settlement of the action, which they 
sought to recover from the defendant upon a contract 
of indemnity. Held, following the doctrine laid down 
in Betts v. Gibbins, 2 Ad. & L. 57, and Toplis v. Grane, 
5 Bing. N. C. 636, that there was, under the circum- 
stances of the case, evidence of an implied promise to 
indemnify. The principle upon which in such cases a 
contract of indemnity is implied is noteconfined to 
cases of principal and agent, or employer and em- 
Ployed. Dugdale v. Lovering, L. R. 10 C. P. 196. 





NEGLIGENCE. 


Collision between railway carriages: identification of 
passenger with his driver: joint wrong-doers.— The 
plaintiff, one of the traveling inspectors of the car- 
riage and wagon department of the L. and N. W. 
Railway Company, was traveling under a pass from 
them, in one of their carriages, on a journey from 
Leeds to Manchester. Near ©. station, and on the 
line of the defendants, over which the L. and N. W. 
Railway had running powers, the train in which the 
plaintiff was traveling came into collision with a num- 
ber of loaded wagons which were being sbunted from 
a siding by the defendants, and he was injured. There 
was evidence of negligence on the part of the driver 
of the plaintiff’s train in traveling at too great a speed, 
so as to be unable to stop when he came in sight of the 
danger signal, which had been hoisted by the defend- 
ants. The jury found that the accident was caused by 
the joint negligence of the defendants and the L. aud 
N. W. Railway Company. Held, approving of the de- 
cision in Thorogood v. Bryan, 8C. B. 115, that the 
plaintiff was so far identified with the L. and N. W. 
Railway Company that he could not recover. Semble, 
that the evidence did not support the finding of the 
jury with regard to the defendants, but showed that 
the L. and N. W. Railway were solely responsible for 
the accident. Armstrong v. The Lancashire and York- 
shire Railway Co., L. R. 10 Bx. 47. 


Se 
BOOK NOTICE. 


Reports of Cases Decided by the English Courts; with Notes 
and References to kindred cases and cuthorisies. iy 
Nathaniel C. Moak, Counselor at Law. Vol. VIII. 
Albany, N. Y.: William Gould & Son, 1875. 

N the present volume of the English Reports we 
notice the following cases which are of such im- 
portance that the editor has appended notes to them: 

Hayding v. Headington, p. 307, L. R., 9 Q. B. 157, pre- 

sents the question whether a person is responsible in 

law for bad motives, provided he doa perfectly legal 
act. It appeared that by the general turnpike act 

(3 Geo. 4, ch. 126, § 41), it was provided that “if any 

person shall, with horse, carriage, etc., pass from any 

turnpike road over any land near to or adjoining 
thereto (not being a highway, and such person not be- 
ing the owner or occupier, etc., of such land), with in- 
tent to evade the payment of tolls, * * * orif any 
person shall do any other act with intent to evade 
tolls whereby the same shall be evaded, every such 
person shall forfeit a sum not exceeding £5.” The 
respondent being the occupier of a farm adjacent to a 
turnpike road, made a gap in the hedge a few feet on 
one side of a toll-gate at which tolls were taken, and 
formed a semi-circular road for a few yards over his 
farm with a gap into the turnpike road a few feet on 
the other side of the gate. He then, with a horse and 
carriage, having passed more than one hundred yards 
along the turnpike road, with the intention to avoid 
paying the toll, passed through one gap over the road 
on his own land and back again by the other gap into 
the turnpike road, and then passed more than one 
hundred yards along the turnpike road. Held, that 
the respondent came within the exception in section 

41, and was not liable to a penalty for evading the 

toll. It appears by Mr. Moak’s note to this case that 

the owner of lands in New York adjoining a turnpike 
gate may construct a road around it and by traveling 
over his own lands enter the turnpike at a point be- 
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yond the gate. Auburn v. Douglass, 9 N. Y. 444. The 
owner, however, would not be justified in allowing 
others to pass over the cut-off. <Aikin v. Western, 20 
N. Y. 370. 

In Oulton v. Radcliffe, p. 483, L. R.,9C. P. 189, a writ 
was issued out of the Court of Common Pleas at Lan- 
caster, which is a superior court, for 9 cause of action 
cognizable by that court, but which arose beyond its 
jurisdiction. The service was upon the defendant’s 
attorney, beyond the jurisdiction, and he gave an un- 
dertaking to appear and did appear for the defendant. 
Held, that the irregularity in the service was cured by 
the appearance. Mr. Moak, in the note to this case, 
cites authorities showing that the rule is similar in 
New York and in the United States courts. To Magee 
v. Lavell, p. 423, L. R., 9 C. P. 107, the editor has ap- 
pended an elaborate and valuable note relating to the 
question whether amounts inserted in agreements or 
bonds are liquidated damages or penalties. We ob- 
serve several other notes of importance and value. 
The present volume is one of great interest; and the 
selections appear to have been made with Mr. Moak’s 
well-known care and discrimination. 


—_——_—_—_—— 


EXPENDITURES IN THE UNITED STATES 
COURTS. 


HE following circular was issued May 31 by the de- 

partment of justice at Washington : 

“Assuming the duties of attorney-general of the 
United States, I find that the appropriation for the 
expenses of the courts for the present fiscal year is 
nearly exhausted, I find, also, that in some of the 
judicial districts the expenses have been extravagant, 
without necessity and without honesty. Severer econ- 
omy and stricter accountability must be enforced 
at all hazards. It is known to the attorney-general 
that in many instances a large number of witnesses 
have been kept for many days in attendance upon the 
courts and paid for such attendance, whose testimony 
was not of the slightest value, and who, in many cases, 
did not testify at all, but were mere lazy loungers 
about the court for the sake of the fees; that exorbi- 
tant and unnecessary charges for the arrest, transporta- 
tion and keeping of prisoners, for jurors, and for 
mileage, have frequently been made, and that in other 
respects extravagance has prevailed which cannot be 
tolerated. Hereafter the district attorneys will be 
held responsible for the number of witnesses who at- 
tend the courts, and marshals will subpawna such wit- 
nesses only as the district attorney may, in writing, 
direct. The order of the district attorney directing 
the marshal to subpoena witnesses must state the 
names of witnesses and the time when their attend- 
ance is required. Each marshal must keep a record of 
the names of all witnesses who attend, and the exact 
dates when they attend, and he must obtain a certifi- 
cate from the clerk of the court stating the day on 
which each witness testifies. Such certificate of the 
clerk and direction of the district attorney, relating 
to witnesses, must accompany the marshal’s accounts 
when sent foraudit. The records above required must 
be kept, by the various district attorneys and marshals, 
in a book for the inspection of a special agent of this 
department. Marshals must, in like manner, keep a 
record of the names of all persons paid as jurors, or 
paid for the arrest, transportation or keeping of pris- 
oners, and the exact date of the service of such per- 





sons, and also when, where and how the mileage 
charged was earned. The attorney-general respect- 
fully calls the attention of the cirouit and district 
judges of the United States to the act of February 22, 
1875, relating to fees and costs, and asks the especial 
aid of the courts in compelling a strict enforcement of 
that statute. The attorney-general will hereafter re- 
quire a duplicate of every account certified by the 
judge, under the act of February 22, 1875, and which 
is forwarded for audit and payment, to be filed with 
the clerk of the court. When such account is certified, 
evidence that the same is so filed must accompany the 
account. 
*“ EDWARDS PIERREPONT, 


** Attorney-General.” 
———_>__——_ 
’ CORRESPONDENCE. 


SuPREME CourRT REPORTING. 
New York, June 2, 187. 
Editor of the Albany Law Journal: 

DEAR Sir — The Justices’ resolution that ‘‘such only 
of said opinions be reported at large as the public in- 
terest may appear to require,’’ is much to be regretted 
and is open to strong objections upon the score of 
principle and public policy. But there is one unhappy 
result which affects the convenience of the judges 
themselves. The publication of all the opinions keeps 
down appeals upon the points covered by them; 
whereas their non-publication encourages appeals 
upon questions erroneously supposed to be “ open ” 
aud gives the courts more trouble and suitors more 
expense. It is to be hoped that there will be ‘‘ memo- 
randa,”’ at least, of every case decided, so that counsel 
can be kept upon the track of adjudications. The sys- 
tem of reporting which you have inaugurated — so per- 
fect as to make the application of sic vos non vobis al- 
most a reproach in your case — will have to be kept up 
in some way, or the profession at large will ‘‘ know the 
reason why.” 


_—_—_—~>____—_—— 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, June 1, 
1875: 


Judgment affirmed with costs— Converse v. Alling, 
Marsden v. Cornell. —— Judgment reversed and new 
trial granted, costs to abide event, unless plaintiff 
stipulates to reduce the recovery by deducting from 
the judgment $1,887.86 and interest from June 6th, 
1872, to the 18th of March, 1874, amounting in the aggre- 
gate to $2,066.44, and if so modified and retluced, judg- 
ment affirmed without costs to either party in this 
court—Jones v. Barlow.— Judgment affirmed —Wey- 
man v. The People, The People v. Lenahan, Shufflin v. 
The People.——Order affirmed with costs—The People 
ex rel. Ward v. Asten, The People ex rel. Doyle v. 
Green, The People ex rel. Youngblood v. Asten. — 
Order of General Term modified by remanding pro- 
ceedings for retrial at Special Term, costs to abide 
event. Inthe matter of the petition of Keteltas to 
vacate an assessment; in the matter of the petition of 
Burke to vacate an assessment, etc. v. The Mayor, 
Aldermen and Commonalty of the City of New York. 
—— Appeal dismissed with costs—King v. Galvin.— 
Motion for re-argument denied,with $10 costs—Gilles- 
pie v. Zittleson. 























NOTES. 


HE maxim “sic utere tuo ut alienum non ledas”’ 
was once discarded by Erle, J., in the English 
courts. He said: ‘The maxim is mere verbiage. A 
party may damage property where the law permits, 
and may not where the law prohibits, so that the 
maxim can never be applied till the law is ascertained, 
and when it has been the maxim is superfluous.”” But 
the learned judge must admit that the rule is as stated 
inthe maxim. There are exceptions of course.——Mr. 
Justice Kemp, for thirteen yearsa judge of the High 
Court, Calcutta, and after forty-four years’ service in 
India, has left Calcutta on leave for England.—— The 
London Law Times says it is not expedient that legal 
procedure should be made extravagantly costly, but if 
fees to counsel go on increasing in amount as they 
have doue in recent years, poor men will find it impos- 
sible to fight their rich competitors with any thing like 
a chance of success. 


The Central Law Journal, in giving an account of 
the farewell dinner to Judge McKean, tendered by the 
Salt Lake City bar, admits that the surroundings 
in Utah were ‘well calculated to overturn the ju- 
dicial temperament of any judge, and to excite in his 
mind the hallucination that he is filling the role of a 
general of cavalry.’’ We are of the opinion of the 
Journal that Judge McKean possessed this hallucina- 
tion, an opinion which the following extract from his 
speech at the dinner strengthens: ‘‘ My legal comrades, 
we have been trying to march together over a rough, 
crooked, ungraded road, in the midst of dense dark- 
ness. If I have sometimes stumbled, you have been 
groping near me, and you have felt, even when you 
could not always see, the unprecedented obstacles in 
my way. You, too, have sometimes stumbled. At 
last, ‘some one has blundered,' and I have fallen. But 
unlike martial combatants who rush on and leave their 
fallen comrades, you pause; you reach out to me your 
helping hands as I rise to my feet; you offer me cool- 
ing draughts from your canteens; you fan away the 
fetid breath of slander, and you speak to me words of 
kindness. Thanks, my faithful friends, thanks. My 
stunned senses will soon rally. The blow staggers me; 
it shall not slay me.’’ Further on Judge McKean tells 
his auditors ‘‘the dense darkness of Utah is breaking 
away! Look, the day-star is mounting up the sky, 
and the saffron tints of the morning are fringing the 
mountain peaks!” 


An English contemporary says it appears that the 
lights of the law are not all to be found within the 
profession. A civilian judge of the Madras High 
Court has recently been compelled by the state of his 
health to come to Europe on leave of absence, and the 
Madras Jurist takes advantage of the opportunity to 
set forth his merits in the following eloquent strains: 
“He is one of the worthies of that grand old race of 
civilians now fast disappearing, who not only formed 
fora century and more the hereditary aristocracy of 
India, but who, by their masterly government and 
wonderfu) development of this great empire, have 
contributed so much to the glory and renown of Eng- 
land among surrounding nations. But even as one of 
that splendid service Mr. Justice Holloway stands well- 
nigh alone, as a rare combination of giant talent, 
grand disinterestedness, and an almost savage up- 
rightness of character. It would be presumptuous in 
us to comment on his wonderful capacity as a judge. 
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Every branch of law was at his fingers’ ends, backed 
by a master brain, and an eloquent tongue. s * 
It would be a public calamity if he were to retire. Who 
is to replace him? But fortunately there is every hope 
of his returning tous with renewed vigor, after the 
waters of Carlsbad have effected the cure which his 
physicians confidently predict. Mr. Justice Holloway 
is but forty-seven years of age and of giant frame and 
iron constitution, equal even to the requirements of 
his marvelous intellect. Wehope that February next 
will see him once more seated on the bench of our 
High Court, and that our pages will again be illumina- 
ted with a learning that takes in the wisdom of our 
forefathers as well as the advancing ideas of modern 
legal science and judicial knowledge.’’--— Mr. Lind- 
ley, Q. C., who has been appointed justice of the Eng- 
lish Court of Common Pleas to fill the vacancy caused 
by the transfer of Justice Huddleston to the Court of 
Exchequer, is theson of Dr. Lindley, for many years 
Professor of Botany at University College, London, 
and Examiner in Botany in the University of London. 
He was called to the bar at the Middle Temple in 
Michaelmas Term, 1850. In 1860 he published the first 
edition of his well-known work on the “‘ Law of Part- 
nership,” and his subsequent career as a junior was 
one of advancing success. In 1872 he was made a 
Queen’s Counsel, and he has since practiced in the 
court of Vice-Chancellor Wickens and Vice-Chancellor 
Hall. 


The London Law Times, in speaking of a case to 
which we recently referred, says: ‘“‘ That the rejection 
of goods as not up to sample does not oblige the pur- 
chaser to return them, is a legal principle which is no 
less sound than important. It was, however, so far as 
we are aware, quite bare of direct authority, until it 
came to be distinctly settled by the case of Grimoldby 
v. Wells, which was a County Court appeal recently 
heard by the Court of Common Pleas. The facts were 
these: The plaintiff had sold the defendant tares by 
sample, and delivered the bulk eight days after the 
bargain was struck; the cart of the plaintiff conveying 
the bulk one-half of the way to the defendant’s barn, 
and the cart uf the defendant conveying it the other 
half. The defendant, inspecting the tares on the day 
of delivery, found, as the fact was, that the bulk was 
not up to sample, and at once indicated to the plaintiff, 
both by letter and by word of mouth, his intention to 
reject them, saying that the tares were bad, that he 
would not have nor pay for them, but that the plaintiff 
might deal with them as he pleased. The tares still 
remaining in the defendant’s barn, the plaintiff sued 
for the price of them. The County Court judge, in a 
considered and written judgment, ruled that the facts 
proved a constructive acceptance within the statute 
of frauds (see Morton v. Tibbet, 15 Q. B. 428), and also 
held that the defendant was bound in law to return 
the tares to the plaintiff, the judge being of opinion 
that Couston v. Chap , L. R., 2 Sc. App. 250, was 
‘conclusive’ to that effect. The Court of Common 
Pleas, however (Lord Chief Justice Coleridge, and Jus- 
tices Brett and Denman), has unanimously reversed 
the judgment of the County Court. It appeared that 
the principle supposed to be established by Couston v. 
Chapman, that ‘should the vendor not acquiesce in 
goods being returned as unequal to sample, the pur- 
chaser should place them on neutral ground,’ was not 
warranted by the judgments of the noble lords who 
decided that case. And it further appeared that in 
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Lucy v. Monflet, 29 L. J. 100, Ex., both Baron Martin 
and Baron Bramwell had made observations which 
pointed strongly in the defendant’sfavor. ‘It is,’ says 
Baron Martin, ‘the duty of a vendor, who has notice 
sent to him by his customer that an article is not ac- 
cording to warranty, to take it away, or to come to 
some arrangement with the purchaser.’ ‘A vendee,’ 
said Baron Bramwell, ‘is not bound to return goods 
sent to him which are not according to warranty.’ 
No wonder, therefore, where there was so strong indi- 
rect authority for the defendant, and no direct au- 
thority against him, that the court should give judg- 
ment in his favor. As Lord Chief Justice Coleridge 
pointed out, ‘it would be hard, indeed, that a vendor, 
by sending to a purchaser that which he had no right 
to send him, should thereby impose on the purchaser 
the duty of sending it back.’ But it is singular in- 
deed that a legal proposition which so widely affects 
commercial transactions should have remained so long 
unestablished by direct authority.” 


Judge Grover, of the New York Court of Appeals, 
is still confined by a painful and lingering illness at 
his residence in Angelica.—— District Attorney Bliss 
has prepared a statement to Solicitor-General Phil- 
lips giving the reasons why Lawrence, the alleged silk 
smuggler, whose case we have several times referred 
to, should be tried on other charges than those for which 
he was extradited. Mr. Bliss shows that the treaty 
with Great Britain contains no express limitation as 
to the crime for which a man may be tried after ex- 
tradition, and claims that neither the law nor custom 
prohibits the trial of an extradited person for a crime 
other than that on which extradition was had.— A 
correspondent writes us as follpws: Mr. Evarts, in his 
introductory to his Tilton-Beecher summing up, re- 
fers to Cicero as ‘‘ easily at the head of all ancient and 
easily transcending all modern reputations in our pro- 
fession;”’ as having “ gained the credit of being the 
greatest lawyer among orators and the greatest orator 
among lawyers;” and as being “ represented by his 
works on the shelves of every scholar though he be not 
a lawyer, and of every lawyer though he be not a 
scholar.”” All this does very well as rhetorical anti- 
thesis; but lest our law graduates should lose breath 
at such a hopeless forestalling of possible fame, and 
reproach the ancients as having mounted the sky and 
pulled the ladder up after them, we recommend the 
following, the closing sentence in the preface to Mad- 
dock’s Chancery: ‘“‘In an English court of justice, 
the veriest dolt that ever stammered a sentence would 
be more attended to with a case in point than Cicero, 
with all his eloquence, unsupported by authorities; 
and it is fit it should be so, for how, otherwise, can law 
be, what it ought to be, a certain rule of conduct.” 


Law lectures were delivered at Gresham College, 
Great Britain, recently by Dr. Abdy. In the Latin 
lectures the lecturer treated of the Roman law “‘ De 
Nautis Cauponibus et Stabularis,” Digest [V,9. In 
the English lectures the subject was the English law 
relating to land carriers of goods, the lecturer at the 
same time briefly restating in English the Roman law 
on the same subject. At the conclusion of the courses 
the professor intimated that he intended, in the ensu- 
ing Trinity Term, to lecture in Latin upon the Roman 
law of partnership, and in English, after making some 
closing remarks on the subject of his lectures of the 
present term, to treat of the laws of land carriers of 
passengers, and then to touch a few salient points of 
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the law of carriers of goods by water.— The Legal 
Chronicle states that, in a recent issue of the Philadel- 
phia Ledger, there was a letter suggesting that it would 
add to the dignity of our courts if the judges wore 
robes as they do in England, which suggestion the 
Ledger did not think would work well in “warm 
weather.” In response to this, one of the Ledger's 
correspondents sends the original autograph of the pe- 
tition to the Supreme Court of New Jersey, signed by 
the members of the bar in 1791, asking to have the 
practice of wearing ‘“‘ bands’ and “‘ gowns”’ abolished. 
This ancient and interesting paper, signed by men 
whose names subsequently became historical, reads as 
follows: 
“To the Honor the Judges of the Supreme C 
oF Fedinnag Ae dined We deren “ory 


“The petition of the subscribers, counselors at the 
bar of said court, most respectfully sheweth: That 
the wearing of bands and bar gowns is found to be 
very troublesome and inconvenient, and is also deemed 
by your petitioners al ther useless. Your peti- 

tioners, therefore, pray that the rale of this court, 
made for that purpose, may be vacated. 


“ And they are in duty bound, etc. 
“ TRENTON, May 1l, 1791. 

“ Andrew D. Woodruff, Joe. Taylor, Fra. Davenpo: 
Casper Smith, Joseph Bloomfield, ro Howell’ 
Aaron Ogden, "John wrence, Abm. Ogden, Elisha 
Boudinot, James Linn, Richard — ton, Fred 
Frelinghuysen, Andrew Kirkpatrick, W. Griffith. ” 


In the suit of Jasper K. Herbert against Gen. B. F. 
Butier to recover $10,000, being half of a fee obtained 
by Butler in a case in which he was retained, as alleged, 
by the agency of the plaintiff, Judge Benedict, in the 
United States District Court, ordered the jury to 
bring in a verdict for the defendant, and remarked 
that if the case had gone to them in the ordinary 
course, and any other verdict had been brought in, he 
would have had to set it aside.——-The question as to 
validity of the election of the two boards of directors 
of the Central Vermont Railroad Company has been 
submitted to the consideration of Judges Redfield and 
Paine, of Boston, and other prominent counsel. Af- 
ter a full examination of all the facts and papers, they 
have given an elaborate opinion sustaining the action 
of the old board and the sale of the stock of the com- 
pany, leaving the old board the legally constituted 
board of directors.——The decision in the Tweed case 
was not handed down in the Court of Appeals on 
Tuesday, owing to Judge Andrews being informed of 
the death of a relative-—— The United States Attor- 
ney-General on Tuesday designated the following as 
heads of the bureaus of the Department of Justice: 
Bureau of the Supreme Court — Assistant-Attorney- 
General — not yet appointed.——Bureau of the Court 
of Claims—Assistant-Attorney-General, Thomas Si- 
mons.—Bureau of Legal Investigations—Alex. J. Bent- 
ley. —— Bureau of Official Correspondence — A. R. 
Dutton.— Bureau of the Chief Clerk—A. J. Falls, the 
Chief Clerk, having resigned to take effect on the 30th 
inst., no assignment is made.—— Bureau of Criminal 
Law— Edward R. French.—Mr. H. Boardman Smith, 
of Elmira, delivered a lecture before the students at 
the Female College recently on the subject of the Ad- 
ministration of Estates. It is claimed to be the first 
time that a legal topic has ever been discussed before 
the students of an institution devoted to the educa- 
tion of women, and is the first of a series of lectures 
on specified topics, to be delivered by prominent men 
at the college. 








THE ALBANY LAW JOURNAL. 





373 








All communications intended for publication in the LAw 
JOURNAL should be addressed to the editor, and the name 
of the writer should be given, though not necessarily for 
publication. 

Communications on business matters should be ad- 
dressed to the publishers. 

The weekly edition of the ALBANY LAW JOURNAL is now 
8,800 copies. 


The Albany Law Journal. 


ALBANY, JUNE 12, 1875. 




















CURRENT TOPICS. 

# hau late Chief Justice of Utah struck the key-note 

of his misfortune when he said, at the bar din- 
ner, ‘“‘I came to Utah, pushed to the front of an ir- 
repressible vonflict from which I would have recoiled, 
had not my sense of duty been stronger than my 
sense of prudence.” No one has ever seriously 
charged Judge McKean with a dishonest act, nor 
with a swerving from the strict line of his duty as he 
understood it. The trouble was all along that he sup- 
posed he was sent to Utah on a crusade rather than 
as an impartial minister of the law. He has lived 
up to this conviction; he has fought valiantly, if 
not wisely, with the weapons that were in his hands; 
he has been defeated at every point, not by the 
Mormons, but by the better sense of the people. 
Of such as he is, warriors are made and martyrs — 
but not judges. Great reforms have seldom or 
never been brought about by judicial action, and it 
can only remain as a wonder that a man, usually so 
capable and clear headed, should have so wofully 
mistaken his mission. 


The constitutionality of the Civil Rights bill has 
been sustained, during the week, by two judges of 
the United States District Court — Judge Nelson of 
Minnesota and Judge Morrill of Texas. The former 
seems to have deliberately prepared himself for an 
emergency, for, on being interrogated by the grand 
jury as to the constitutionality of the aforesaid act, 
he straightway pulled from his pocket a written 
opinion which is described as being “very elaborate.” 
Judge Morrill, having more ‘‘ native internal prone- 
ness” than his brother, expressed his opinion by fining 
the manager of a theater $500 for refusing a brace 
of colored women a seat in the parquet; and when 
the Galveston News printed an editorial on the ruling, 
which all concur in describing as “ mild in expres- 
sion and entirely shorn of personalities,” the learned 
judge decided that “he could not suffer congress 
and the United States court to go into contempt by 
remaining silent.” So he ordered the News man to 
show cause why he should not be committed. The 
conviction is very general that the Civil Rights bill 
is entirely nugatory, and we are quite sure that this 
conviction will not be seriously weakened by the 
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opinions of Judges Nelson and Morrill; but the lat- 
ter will find that by his ill-advised, hot-headed and 
illegal procedure, he has brought the United States 
court, which is embodied in him, into altogether 
greater contempt than could a dozen newspapers. 

Mr. Montgomery H. Throop has just contributed 
to the New York Evening Post three very interesting 
articles, entitled “Studies upon an Illuminated 
Medieval Manuscript,” and the Post makes it the 
occasion of a fine editorial on ‘ Professional Diver- 
sions,” which is worth the reading of every lawyer. 
The Post says: ‘*The concurrent pursuit of some 
department of observation, not in the direct line of 
the necessities of a professional man, always con- 
duces to the integrity and health of his mind. In 
the words of a great orator, ‘it calms, elevates, and 
restores the jaded powers, clears the intellect, cools 
the judgment and raises the moral tone; it makes 
life less a drudgery, and more a liberty and a joy,’ 
for the lawyer or the physician to turn aside from 
professional reward and anxiety for some precious 
moments every day, and be in them a devout and 
happy scholar and ‘freeman of the universe.’ ” 
There is heré a lesson which lawyers need, but which 
many of them never learn —the lesson of modera- 
tion, discretion and forbearance in work. The 
average American lawyer seems to cut loose from 
most other human interests so soon as he gets into 
full practice, and to live only in an atmosphere of 
law. The burdened mind loses its memory and 
alacrity and originality, and in the majority of cases 
he dies with the harness on at the mid-day of 
life. Non quam multa, sed quam multum, the preg- 
nant words of Seneca should be inscribed upon every 
office door. 


England seems to be a better field for libel suits 
than is this country, for while here our libellers 
usually escape with at most nominal damages, an 
English publisher was recently mulct in the sum of 
£50 for unintentionally imputing bankruptcy to a 
man. In that case the plaintiff was a stationer, and 
the defendant the publisher of the Bookseller news- 
paper, which circulated among stationers. Through 
the negligence of a compositor, the plaintiff's name 
and particulars of his dissolution of partnership, 
which ought to have appeared in a column headed 
“Dissolution of Partnership,” appeared in a column 
headed ‘‘ First Meeting under the New Bankruptcy 
Act.” The defendant inserted detailed apologies in 
three newspapers. The inuendo of the declaration 
was that the plaintiff was bankrupt. At the trial 
the judge ruled that the publication might be a libel 
and the jury found thatit was. On appeal the Com- 
mon Pleas refused a new trial, Chief Justice Coleridge 
remarking that “ to many careless readers it is likely 
enough that it appeared that the plaintiff had be- 
come bankrupt.” 
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The Court of Appeals of Maryland has just reiter- 
ated the well-established doctrine that the suicide 
of an insured person will not avoid a policy condi- 
tioned to be void in case the insured shall die by his 
own hand, provided the person was at the time 
insane. A somewhat lengthy resumé of the opinion 
was given in the daily papers, but nothing to indi- 
cate that any new or doubtful point was passed 
upon. The real difficulty in all such cases is to 
establish a fair and satisfactory rule as to the degree 
of insanity necessary to save the policy. That diffi- 
culty has not, in our opinion, been overcome in this 
State or in Massachusetts. In the latter State the 
decisions hold that the policy is avoided unless the 
suicide is perpetrated in ‘‘the madness of delirum.” 
And in a recent decision in this State (Van Zandt v. 
Mutual Benefit Life Insurance Company, 55 N. Y. 169) 
the Court of Appeals held that the policy is void 
unless the insured at the time of committing the act 
is laboring under a degree of mental disease about 
sufficient to meet the definitions of insanity in Lord 
Coke’s day. One argument, which the courts have 
advanced why in such cases they should strain a 
point in favor of the companies, is that to hold that 
suicide does not avoid the policy will: have a tend- 
ency to encourage some men’s speculative turn, 
and lead them to insure their lives and then commit 
suicide. But suppose this absurd theory were true 
or probable, what has the court to do with it? That 
is the business of the insurers, and we know of no 
reasonable ground to suppose they are not abund- 
antly able to take care of themselves. The proviso 
avoiding a policy in case of suicide is the language 
of the company, and is also in the nature of a forfeit- 
ure, and should for both reasons be construed, if its 
meaning is doubtful, in favor of the assured. 


The Bar Association, at its last meeting, ap- 
pointed a committee to inquire into the workings of 
the present system of disposing of litigation in New 
York. The opinion was expressed in the discussion 
attending the resolution, that the city of New York 
had more judges than were necessary, and that un- 
der a proper system fewer judges could dispose of 
the business with greater dispatch. The fact is 
that the city of New York has more judges to the 
acre than any other part of the universe. In the 
three superior courts there are seventeen resident 
judges, besides Judge Daniels, of Buffalo, who de- 
votes almost his entire time to the city, and Judge 
Westbrook, who frequently goes down to relieve his 
judicial brethren. Then there ‘is the Marine Court, 
the City Court, the Recorder’s Court, and the Court 
of Arbitration, which does its share of the work — 
to say nothing of the District Courts. Aside from 
these minor courts the judicial force of New York 
city alone is greater, in point of numbers, than the 
entire judicial force of the law courts of England, 





and the “law’s delay” is also greater. The nine- 
teen judges of England dispose of most of the legal 
business of thirty millions of people, while twenty 
odd judges are required in New York to administer 
justice to one million. 


—_.———— 


NOTES OF CASES. 


[* Northeastern Railway Co. v. Wanless, L. R., 7 H. 

L. 12, the House of Lords recently decided a 
point in the law of negligence, concerning which 
there has been some conflict in the American de- 
cisions, and especially in the decisions of this State. 
The railway crossed a highway at grade. The plain- 
tiff, in attempting to cross the railway, was knocked 
down, by a passing train. It appears that he had 
waited until one train had passed, and that the train 
which injured him was one which followed imme- 
diately upon the other, but from the opposite direc- 
tion. By the company’s rules it was ordered that, 
unless a written order to the contrary be given by 
the engineer, the gates shall be kept shut across the 
carriage roads, except when required to be opened 
to allow the railway to be crossed; and that, when 
the railway is required to be crossed, the gate-keeper 
shall, before opening the gates, satisfy himself that 
no engine is in sight; he shall then show his danger 
signals, and keep them exhibited until the line is 
clear, when he shall close the gates and alter the 
signals. As far as can be gathered from the evidence, 
no signal was exhibited. The learned counsel for 
the railway company contended that, by reason of 
the plaintiff's contributory negligence, there was no 
liability attaching to the company. The House of 
Lords thought otherwise, and by so doing upheld 
the judgment of the courts below. The fact to be 
noted in this case is, that the law had cast upon the 
appellants a certain duty; that was to keep closed 
the gates of the railway at level crossings, at those 
times at which it would be dangerous to allow the 
public to cross the line. The Lord Chancellor re- 
marked, what is really self-evident, that the fact 
that the gates at this level crossing were open 
amounted to an intimation to the public that the 
line was clear, The principle would, of course, have 
been the same had the law required a flagman at the 
crossing instead of a gate. But in Brown v. Buffalo, 
etc,, Railroad Oo., 22 N. Y. 191, it was held, that the 
breach of a similar duty imposed by law only gave @ 
right to the penalty affixed, and was not evidence of 
negligence. And in Havens v. The Erie Railway Co., 
41 N. Y. 296, it was held that an omission to give 
the signals required by statute did not absolve a 
traveler, approaching a crossing, from looking up 
and down a track. So in Bellefontaine Railway Co. 
v. Hunter, 38 Ind. 335; 8. C.,5 Am. Rep. 201, it 
was held, that in the absence of a special statute the 
omission of all signals at crossings is not negligence 
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per se on the part of a railroad. In Hart v. The 
Erie Railway Oo., 3 Alb. Law Jour. 812 (a case 
which the reporter did not see fit to include in his 
reports), the Court of Appeals of this State held 
that a traveler on a public road has a right to rely on 
a railroad company’s complying with the law, and 
to expect that the usual warnings will be given of 
the approach of atrain. And to the same effect is 
Tabor v. Missouri Valley Railroad Co., 16 Mo. 353; 
8. C., 2 Am. Rep. 270. 


It is a settled rule of law that where lands are 
conveyed to husband and wife jointly, they take as 
tenants by the entirety. In Beach v. Hollister, 5 N. 
Y. Sup. 568, the question arose whether, during the 
coverture, the husband’s interest could be sold on 
execution. Thecourt held that our statutes relating 
to the property of married women did not change 
the nature of the estate, and that the husband 
having, during his life, the absolute control of the 
estate and the right to mortgage, lease,-or convey his 
interest, it was the subject of sale on execution, and 
that the purchaser would take an estate for the life 
of the husband, and, in case he survive his wife, the 
entire estate. On the other hand, it is stated in 
Rorer on Judicial Sales (§ 549), that ‘‘no sepa- 
rate proceeding against one of them during their 
joint lives will, by sale, affect the title to the prop- 
erty as against the other one as survivor, or as against 
the two during their joint lives;” and French v. 
Mehan, 56 Penn. St. 286, and McCurdy v. Canning, 
64 id. 39, are cited as authorities. But an examina- 
tion of these cases shows that they were based upon 
a statute relating to married women, and that the 
court expressly conceded that at common law the 
husband's interest could be sold under execution. 


In Mr. Freeman’s very excellent work on Co-tenancy 
and Partition (§ 74), this subject is thoroughly 
discussed. His conclusion is, that “there seems but 
little doubt that where the marital rights of the hus- 
band in the wife’s property remain as at common 
law, they are subject to seizure and forced sale under 
execution, and that the purchaser at such sale will 
acquire an interest in the estate sold, by virtue of 
which he will succeed to all the rights and privi- 
leges which the husband had by law in the prop- 
erty sold.” In Indiana, however, the question was 
considered at great length and the opposite conclu- 
sion reached. Chandler v. Cheney, 37 Ind. 408. 
In that case it was said: ‘‘We are of the opinion 
that, from the peculiar nature of this estate and 
from the legal relations of the parties, there must be 
unity of estate, unity of possession, unity of control, 
and unity in conveying or incumbering it; and it 
necessarily and logically results that it cannot be 
sold upon execution for the separate debts of either 
the husband or of the wife.” The Pennsylvania 





statute is similar to our statutes relating to married 
women; and as to their effect on the tenancy by 
entirety, there appears to be a conflict between the 
case of Beach y. Hollister, supra, and MeOurdy v. 
Canning, supra. The Pennsylvania court is sustained 
on this point by Davis v. Clark, 26 Ind. 424; Simp- 
son v. Pearson, 31 id. 1; Chandler v. Cheney, supra. 


In Standish v. Narragansett Steamship Co., 111 
Mass. 512, was decided an interesting question as 
to the rights of carriers of passengers. The plain- 
tiff was a passenger on defendant’s steamboat, having 
a ticket for New York; on retiring to his berth at 
night he exhibited his ticket to an employé of 
defendant, whose duty ‘it was to examine it. The 
next morning the boat having arrived in New York, 
as plaintiff was passing off the boat with the other 
passengers his ticket was demanded of him by the - 
defendant’s agent, and he, not producing it, was 
turned back. Afterward he explained to defend- 
ant’s agent that he could not find his ticket and 
demanded to be allowed to go ashore, but the agent 
refused to allow him so to do unless he either pro- 
duced the ticket or paid the fare. He finally, after 
having been detained for two hours, paid the fare 
under protest and brought his action for assault and 
battery and false imprisonment. The holding of 
the court is thus stated in the head-note: ‘‘If it is 
the custom of carriers by a steamboat to collect the 
passage tickets as the passengers are leaving the 
boat and a passenger attempts to land without a 
ticket, alleging that he has lost it, the carriers have 
the right to detain him a reasonable time, to inquire 
on the spot into the circumstances of the case.” ‘‘If 
carriers by steamboat require passengers to buy 
tickets before going on board and to deliver them 
upen landing, the loss of a ticket by a passenger 
falls on him and not on the carriers, and it is his 
duty on landing to pay the amount of the fare.” 


Precisely what the obligation of a carrier of cattle 
is, has not been very firmly settled in this country. 
The question was discussed at length in Rexford v. 
Smith, 138 Am. Rep. 42 (52 N. H. 355), and in the 
note to that case wherein the authorities are collated. 
The majority of the cases hold the carrier liable to 
the strict rule of the common law as to common 
carriers, for all injuries not occasioned by the pecu- 
liar nature or propensity of the animals. Clark v. 
Rochester, etc., R. R. Co., 14 N. Y. 570; Smith v. 
N.Y. 0. R. R. Co., 29 Barb. 135; Kimball ©. Rut- 
land, ete., R. R. Oo., 26 Vt. 242. Other cases hold 
that the strict liability attaches only as to the suf- 
ficiency of the vehicles, and the proper making up 
and running of the train. Michigan Southern R. R. 
Co. v. McDonough, 4 Am. Rep. 466 (21 Mich. 165). 
The most recently reported case on the subject is 
Ewans v. Fitchburgh R. R. Co., 111 Mass. 142, wherein 
the rule first stated is followed. 
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VINDICTIVE JUSTICE. 


ASSACHUSETTS furnishes the world with a 
great many sensations. It is said that women 
are generally better than men, but that a bad woman 
is worse than a bad man. So, having been taught 
that the descendants of the Puritans are a trifle 
purer than the other inhabitants of this country, we 
must not be surprised to learn that when a Puritan 
lapses from grace he falls lower than a common mor- 
tal. It would seem from the two most notorious re- 
cent murders in Massachusetts, that if a citizen of 
that commonwealth contemplates the commission of 
a homicide, he is not content to do the deed in an 
ordinary fashion, but proceeds to invest it with a 
strange horror and to stamp it with an atrocity that 
find no parallel in any of the less-favored portions of 
. our republic. We refer to the murders of the Cur- 
ran boy by the Pomeroy boy, and the Young girl by 
the man Piper. 

Wherever a murder is committed in any com- 
munity, the public go through two phases of senti- 
ment; in the first place they want to hang somebody, 
it doesn’t make much difference whom, and in the 
second place they want the accused pardoned or 
his sentence commuted. Then, sometimes, comes a 
third phase, which only occurs in case some one 
else is subsequently murdered; in which case they 
want the person accused of the first offense hanged 
at all hazards. Massachusetts has gone through all 
three of these phases of feeling in regard to the boy 
Pomeroy. At first there was a general howl against 
him, as if he were simply a wild beast to be extermi- 
nated as a matter of course. The newspapers, as 
usual, led the chase. Under this excitement the 
boy was tried, convicted and sentenced. Then came 
a revulsion. Sober and fair-minded men began to 
reflect on the strangeness of the crime and the utter 
lack of motive, and diffidently to suggest the query 
whether the boy might not be mentally irresponsi- 
ble. The plea of insanity, set up and scouted at the 
trial, began to receive a little attention. The jury, 
not being so wild as the rest of the community, had 
recommended him to mercy. Men of the standing 
of ex-judges Foster and Bigelow, Oliver Wendell 
Holmes, and Rev. Mr. Murray, united in an appeal 
for commutation of sentence. Counter-petitions, it 
is true, were presented, but it was generally sup- 
posed that the counsel would lean to the side of 
mercy; when the new, and still more awful, murder 
of th@Mittle Young girl filled the community with 
fresh horror. The tone of public opinion about 
Pomeroy suddenly changed. An almost universal 
demand for an immediate and unmodified execution 
of his sentence goes forth. The Rev. Mr. Pentecost, 
pastor of the congregation worshipping in the church, 
in the belfry and by the sexton of which it is sup- 
posed the Young child was killed, is so impressed by 
the enormity of the offense, that he has since 





preached two sermons in support of the dogma of 
total depravity. (The good man may be right, but, 
we think, if we were a member of his congregation, 
we should sever our connection, and seek a church 
where the sexton did not indulge in such excesses, and 
where the clergyman did not admit that he himself 
was as bad as Mr. Pentecost’s sexton). Boston is 
aflame with virtuous indignation and excitement, as 
well it might be; but the first thing thought of is, 
not to prosecute Piper and judge his case by its own 
merits, and to persevere in judging Pomeroy’s case 
by its own merits, but to hang Pomeroy without any 
reference to the petitions or his claims for mercy. 
Make sure of one victim; hang one, anyhow; this is 
the cry. There is astrong probability that Pomeroy 
will now be hanged, and if he is, it will not be for 
his own crime but for the crime of another. The 
good people will not be defied. Some years ago a 
convicted murderer in New York city remarked that 
‘‘hanging is played out in New York.” The re- 
mark hanged him. 

This is what we call vindictive justice. It is a 
dangerous state for a community to fall into. It is 
just as bad for the public to hang a man from such 
motives, as it is for a father to flog a child when he 
is angry. The punishment does the child no good, 
and brutalizes the parent. Such punishment is 
almost as bad as the crime for which it is inflicted. 
We have no sympathy with Pomeroy; we have no 
knowledge of his offense nor of his mental condition ; 
but we protest against hanging him simply because 
Piper has killed the Young child. If Pomeroy is 
mentally and morally responsible for his act, he 
ought to be executed under the law without any 
reference to Piper’s case; if not, he ought not to 
suffer merely because another man has broken the 
law. Sucha spectacle would be shocking and in- 
decent. But suppose our spasmodic Massachusetts 
neighbors should hang him because of the necessity 
of the example and because of this new crime; and 
suppose Piper should afterward be put on trial and 
should be acquitted, for any reason; wouldn’t the 
citizens of the good old Bay State feel rather flat ? 
Isn’t it more seemly and in accordance with fair 
play to judge each case independently on its own 
merits, and to administer justice calmly and in cold 
blood, and not let passion and prejudice sway us ? 
It is because men let their passions overcome their 
reason and judgment that they commit such crimes 
as these two child-murders. Now, to see a whole 
community swayed by the same passions and anxious 
to wreak revenge under the sacred name of justice, 
is a humiliating spectacle indeed. We think we 
have read some pretty severe comments in Massa- 
chusetts newspapers, in past years, on the proceed- 
ings of the San Francisco vigilance committees — 
comments in which we heartily concurred. But it 
is the vigilance committee spirit that now animates 
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the persons who are crying out for Pomeroy’s blood. 
The Californians had some excuse for their conduct. 
They had the excuse of men in a newcountry, where 
the administration of justice was precarious and 
feeble, with their lives in their hands. In Massa- 
chusetts there is no such excuse. The community 
is old, laws are firmly fixed and rigidly administered, 
and the officers of justice are capable of exercising 
a pure and unbiased judgment. They should be 
left to do it unawed by popular clamor. The people 
will submit to it when passion has had its day. We 
passed through a scene somewhat resembling this 
in the case of Stokes for the murder of Fisk. 
The community were in a perfect fever lest the 
Court of Appeals should grant Stokes a new trial. 
The newspapers threatened all sorts of things against 
the court if it should do it. Nearly every lawyer in 
the State felt that he ought to have a new trial. 
The court granted one, and the people submitted 
like lambs. The result showed every reasonable 
man that Stokes did not deserve death, and that to 
have hanged him would have been murder under the 
forms of law. Our advice to our eastern brethren 
is, let the council pass on Pomeroy’s petition just as 
the case stood before Piper killed the Young girl. 
That will be right, but to urge Pomeroy’s death 
because of this later occurrence, and on the mere 
ground of policy, would be monstrous. 


——— 


CIVIL MARRIAGES. 


\ JE have elsewhere remarked upon the extremely 

sensational method, in vogue among the citi- 
zens of Massachusetts, for helping their fellow-beings 
out of the world. We have now to chronicle a case, 
arising in the same State, from which it would prac- 
tically appear that such of the inhabitants as are 
fortunate enough to survive are not permitted to 
contract marriage unless they procure the sanction 
of a parson. We shall expect next to be informed 
that persons proposing to make their first appear- 
ance on this planet, in the State of Massachusetts, 
will not be suffered to do so in the manner which 
has, for so many years, obtained in other countries. 
The case to which we refer is this: Mr. Robert 
Fanning and Miss Catherine Murphy contracted 
marriage at Chelsea, in that State, in the year 1873, 
the contract being witnessed and approved by a jus- 
tice of the peace. This made a valid marriage accord- 
ing to the laws of the commonwealth. But Robert 
and Catherine were in the habit of attending a 
Roman Catholic church in Chelsea, of which Rev. 
James McGleW is pastor, and when the man of God 
learned that his parishioners had preferred the ser- 
vices of the magistrate to those of his reverence, he 
waxed wroth. From that time forth the Rev. James 
indulged in ‘‘personal preaching.” Every Sunday 
he denounced the miserable pair from his pulpit, 


were criminal and shameful. The newly-wedded 
pair were so absorbed in their own happiness that 
they took no notice of these weekly assaults for a 
considerable time. Perhaps Catherine did not know 
they were intended for her, for the priest always 
referred to her by her maiden name. But at length 
his reverence went a step too far, and they awoke to 
a sense of their wrongs. He predicted that they 
would probably soon be coming to him with their 
bastards to be christened. This was more than the 
wedded folk could endure, and they commenced an 
action for slander against the priest, laying their 
damages at two thousand dollars.. The defendant 
pleaded that ‘‘the words in question were spoken 
by virtue of his authority as parish priest and 
spiritual director of the plaintiff; that he had full 
spiritual and ecclesiastical jurisdiction over Fanning 
and his wife, to disapprove, condemn, and censure 
them, privately and publicly, for any violation of 
the teachings, doctrines, laws, rules and discipline 
of the church; and that he had the full ecclesiasti- 
cal and spiritual guidance, care, direction and teach- 
ing of them. The defendant alleged further, that 
the plaintiff and his wife had violated the doctrines, 

laws, rules, teachings and usages of the Roman 
Catholic church by being married outside of the 
church, and by some person other than a regularly 
ordained priest of the church, to the great scandal 
and injury of the members of the parish and church.” 
It was urged upon the trial that if the Fannings had 
not relished the personality of the defendant’s re- 
marks, they could have emancipated themselves by 
withdrawing from the church. On the other hand 

it was insisted that they had as good a right there 

as the defendant, and that they were not to be in- 

sulted or molested in this public manner. It was 

said that although, perhaps, within the sphere of 

his powers as a priest to insist that, as marriage is a 

sacrament by the rules of his church, the marriage 

of Catholics must be solemnized by an ordained 

priest of that church, and that a disobedience of 

this regulation subjected the offenders to depriva- 

tion of their religious privileges; yet the defendant 

was not warranted in holding up these parties to 

public shame and contempt Sunday after Sunday, 

from his pulpit, and that in doing so he was guilty 

of slander. The strangest part of this extraordinary 
affair is that the jury disagreed, standing, it is said, 
ten for the plaintiff and two for the defendant. 

If any man or any class of men, in a community, 
can possess themselves of a monopoly of almost any 
thing, their fortune is made. Just think what an 
excellent thing it would be for the lawyers if they 
could acquire the monopoly of witnessing wills, and 
could charge a reasonable fee for this item of ser- 
vice. The doctors and the monthly nurses have a 
practical monopoly of witnessing births, and how 
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Now if the clergy could only maintain a monopoly 
of witnessing marriages and pronouncing them legal, 
the whole community would at once become their 
slaves. We cannot conceive of any other point in 
which the priesthood could obtain so tremendous a 
hold upon the public. This privilege would be the 
most potent weapon of priestcraft. Men can get 
along very well in the world without having their 
sins forgiven; but when they want to be married 
they are bound to be, and will make any concession 
to accomplish it. We are not speaking of this in 
any sectarian spirit. It is just as applicable to the 
Protestant as to the Catholic clergy. That any pri- 
vate man, clergyman or layman, should possess the 
power of preventing the marital contract, is simply 
unendurable. We have, in this State, recognized 
the dangerous power of the clergy over persons 
about to be married or about to die. We have for- 
bidden a devise or bequest of property to any re- 
ligious or charitable use, unless made more than 
sixty days before the testator’s death, and have de- 
clared it to be inoperative to the extent of more than 
one-quarter of the testator’s property, if he leave a 
wife or children; and we have pronounced marriage 
a civil contract. We wonder that Massachusetts, or 
any other State, tolerates the antiquated tradition 
among any portion of its citizens that marriage is 
necessarily a religious sacrament. In a free country 
there is no consistency or safety in such an idea. 

It is doubtless important that churches should be 
sustained and that the clergy should be supported. 
But it is not half so important that the clergy should 
have fees for marrying people, as that people should 
get married. The Rev. Mr. McGlew’s theory might 
defeat itself in the long run, for if his parishioners 
should rebel against his doctrine, he would find 
himself preaching to a beggarly account of empty 
pews. Brides would cease to blush and bridegrooms 
to fidget under his ghostly offices at the altar, and the 
font would become a stranger to the infantine wail. 
The reverend gentleman is short-sighted. He would 
have done better to ignore the offense of Robert and 
Catherine, and to have made his account good in 
the baptismal fees. He will find that his parishion- 
ers, sooner or later, will secede from his authority, 
and if he makes marriage difficult and expensive, 
they will go where it is cheap and easy. 

But, seriously, we regard the priest’s conduct as a 
very grave offense against our laws and as a shame- 
ful breach of decency; and we regard the conduct 
of the two obstinate jurors as a piece of sheer stupid- 
ity or something worse. We recollect some years 
ago that a merchant in a Massachusetts city was sub- 
* jected to a criminal prosecution for having a piece 
of nude statuary in his shop window for sale. It 
should seem, that in a community so prudishly sen- 
sitive as that to an unintentional breach of morals, 
a jury ought not to have hesitated to extract a few 





marriage fees from this clerical slanderer’s purse for 
the benefit of the law-abiding citizens whom he re- 
viled. We hope Robert and Catherine will not give 
it up so, but will try again, and teach Father Mc- 
Glew that if he is not himself inclined to marriage, 
he must not, dog-in-the-manger-like, stand in the 
way of those who are. 

———_~—__—- 

TAXATION.* 


CHAPTER lV. 
LIMITATIONS ON IMPOSITION OF LOCAL TAXATION. 


ECTION 26. Equality in the burden of taxation. The 
first of the maxims of Adam Smith on the subject 
of taxation is, ‘‘ The subjects of every State ought to 
contribute to the support of the government, as nearly 
as possible, in proportion to their respective abilities; 
that is, in proportion to the revenues they enjoy under 
the protection of the State. In the observation or 
neglect of this maxim, consists what is called the 
equality or inequality of taxation.(1) Absolute equal- 
ity is not contemplated by these writers; it is to be 
“‘as near as possible ;’’ and the courts, while they have 
regarded any attempt to practice absolute equality as 
Utopian, have at the same time recognized the princi- 
ple stated by these writers, and have endeavored to 
enforce a practical equality.(2) It is not in the power 
of the legislature, under guise of taxation, to give the 
property of A to B, to impose the whole burden of a 
tax for the State upon one person, or upon one county. 
Such absolute, arbitrary powers have no place in a 
government regulated by law. 

In local taxation, there must be some benefit to the 
people of the locality, not common to all the people of 
the State; if it be for a town or county it must be 
for a purpose common to the people of the town or 
county, and of peculiar benefit to them. The limits 
of this principle will be examined in this chapter. 

§27. Nature of subdivisions of a State, and of the 
tax imposed on them. The subdivision of the State into 
counties, cities and towns is a question of policy, to 
be determined by the legislature. These municipal 
corporations, which exist only for public purposes, may 


‘be altered, modified or abolished at pleasure, as they 


are but parts of the machinery employed to carry on 
the affairs of State, over which and their rights and 
effects the State may exercise a general superintend- . 
ence and control; in their franchises they have no 
vested rights.(3) They are local governments ; and many 
of the duties which would otherwise devolve on the 
State are performed by these local governments, such 
as the making of highways, bridges, the erection of 
school-houses, and defraying the expenses of conduct- 
ing schools, erection of court-houses and jails, the ad- 
ministration of the local government, construction of 
sewers and water-works; these matters it is primarily 
the duty of the State to provide for; they are for a 
public or governmental purpose; but the counties, 
towns or cities receive a benefit fromethese things 
beyond that enjoyed by the people of the State gener- 
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ally, and it is not deemed a violation of the principle 
of equality to impose the burden upon the localities 
benefited. A road, or a school in a county is of some 
benefit to all the people of a State; all are privileged to 
travel the road; all are benefited by the education of 
the people of the State; but the people of the county 
who are compelled constantly to travel the road, and 
whose children attend the school, receive a direct 
benefit from the road and school, which makes it ap- 
propriate that they should bear the burden of provid- 
ing for such things by their contribution in the form 
of a tax. (4) 

§ 28. New York cases, as to power of apportionment.— 
We have heretofore alluded to the opinions of Judges 
Marshall and Ruggles, which have been relied upon to 
sustain the proposition that the taxing power was un- 
limited as to the purposes for which the tax was im- 
posed by the legislature.(5) The opinion of Judge 
Ruggles has been relied upon to sustain another propo- 
sition, that the power of apportioning taxation, or of 
designating the objects, persons, or localities upon 
whom the burden shall be imposed, is equally unlimited. 
Undoubtedly the two are inseparable; the apportion- 
ment is but a branch of the taxing power, and there 
can be no more limit in selecting the objects than in 
determining the purposes for which taxes shall be 
raised. Thomas v. Leland (6) is the earliest case. The 
canal commissioners had fixed upon Whitesboro as the 
point at which the Chenango canal should connect with 
the Great Western canal; several individuals entered 
into bond in the sum of $38,615 to the treasurer of the 
canal fund, that being the amount of the estimated 
costs of extending the canal to Utica. The legislature 
authorized the canal to be carried to that point, and 
directed a tax to be levied on the owners of real estate 
in Utica, to refund the amount of the bond. The act 
was sustained, on the principle of local benefit, the same 
as a tax to support the poor, establish schools, build 
bridges or work the highways.(7) It was thought the 
fact that an individual should volunteer to secure a 
sum of money, in itself properly leviable in the way of 
a tax, would not preclude the legislature from resorting 
by way of a tax to those who are primarily and more 
justly liable. People v. Mayor of Brooklyn (8) decides 
that the taxing districts need not be co-extensive with 
any territorial division of the State, but may be con- 
fined to the district benefited. ‘‘ But there never was 
any foundation for the saying that local taxation must 
necessarily be limited by or co-extensive with any pre- 
viously established district. It is wrong that a few 
should be taxed for the benefit of the whole; and it is 
equally wrong that the whole should be taxed for the 
benefit of a few. No one town ought to be taxed ex- 
clusively for the payment of county expenses; and no 
county should be taxed for the expenses incurred for 
the benefit of a single town. The same principle of 
justice requires that,where taxation for any local object 
benefits only a portion of a city or town, that portion 
only should bear the burden. * * * The same 
principle of apportionment has been applied to bridges 
and turnpike roads. The money paid for their con- 
struction aiid maintenance is re-imbursed by means of 
tolls. Tolls are delegated taxation; and this taxation 
is charged and apportioned upon those only who derive 
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a benefit from the original expenditure and in propor- 
tion to that benefit.’’(9) Brewster v. City of Syracuse, (10) 
& sewer constructed for a city; the charter limited the 
amount to be paid to the contract price; an act of the 
legislature authorized an additional amount to be paid 
the contractor, to be raised by a tax upon the city. 
This act was held valid, on the principle “that it was 
a part of the legitimate exercise of the State’s power 
of taxation to ascertain, subject to no judicial review, 
the public burdens to be borne and the persons or 
classes of persons who were to bear them,”’(11) and in 
the exercise of this discretion the legislature had im- 
posed this burden on the citizens interested in the 
improvement, who in justice ought to bear it. Guil- 
ford v. Supervisors of Chenango County(12) was a case 
where Cornell and Clark, commissioners of highways, 
prosecuted a suit by the direction of the voters of the 
town, were defeated and compelled to pay the costs 
and expenses thereof; they brought suit for the amount 
against the town and were defeated; the legislature 
passed an act directing their claim to be submitted to 
electors at a town meeting, the decision to be final and 
conclusive; upon such submission it was rejected; 
afterward an act was passed authorizing commissioners 
to determine and award the amount paid and expended 
by Cornell and Clark, and directing the board of super- 
visors of the county to assess the amount awarded upon 
the taxable property of the town, and cause it to be 
collected and paid in satisfaction of the claim. The act 
was held valid. Denio, J.(13) ‘‘ The legislature is not 
confined, in its appropriation of the public moneys, or 
of the sums raised by taxation in favor of individuals, 
to cases in which a legal demand exists against the 
State. It can thus recognize claims founded in equity 
and justice in the largest sense of these terms, or in 
gratitude or charity.”’(14) Gorden v. Cornes was the 
establishment of a normal school in the village of 
Brockport, under an act by which the village furnished 
the land and buildings, and furniture to a specified 
amount, for which the village was taxed. The expen- 
ses of conducting the school were borne by the State; 
there was a grammar school attached, free to all the 
children ‘of the village; the normal scholars were 
selected by the superintendent of public instruction 
from every part of the State. ‘‘ The establishment of 
the school may well have been deemed by the legisla- 
ture a benefit to the locality, as well as the State at 
large, and the furnishing of the land and buildings and 
furniture by the village may have been considered no 
more than its just contribution toward such bene- 
fit.’’(15) 

§29. Principle of the New York cases. All of these 
cases recognize the principle of special benefit to the 
locality upon whose inhabitants the tax is imposed; 
first, that of a canal terminating at the city; second, 
local assessment for paving and grading streets; third, 
sewer fora city; the fourth, that of money laid out 
and expended at the instance of the town, which 
created a moral if not a legal obligation upon 
them to pay; and the fifth, a case of a school, in 
which the provision fur the grammar school at 
least was for the direct benefit of the inhabitants 
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of the village taxed. This is the view taken of these 
cases by Rapallo, J.,(16) in the last case. He says: 
“It would be going too far to deny that the provis- 
ions of the constitution, which declare that no person 
shall be deprived of property without due process of 
law, and that private property shall not be taken for 
public use without just compensation, would afford 
protection to the citizen against impositions made 
nominally in the form of taxes, but which were in fact 
forced levies upon individuals, or confiscations of pri- 
vate property ; as for instance, if the general expenses 
of the government of the State, or of one of its muni- 
cipal divisions, should be levied upon the property of 
an individual or a set of individuals, or perhaps a par- 
ticular district. Cases of this description might be 
imagined in which an act would fall within the ex- 
press prohibitions of the constitution. But to raise 
the constitutional question would require an extreme 
case, where no apportionment of the tax with refer- 
ence to benefit should be attempted and no discretion 
on the subject exercised, but one set of individuals or 
one district should be confessedly and arbitrarily re- 
quired to pay for benefits conferred upon others who 
bore no proportion of the burden.”’ 

§ 30. Cases in other States similar. The same prin- 
ciple is contained in the decisions of other States; in 
Illinois, commissioners were appointed to levy a special 
tax on property in Rockford precinct to repair and 
maintain a bridge across Rockford river, at Rock- 
ford.(17) In California, where the charter of a city 
limited the debt of the city to $50,000, an act of the 
legislature appointed persons to examine claims against 
the city, and provided the means of funding the debt 
thus ascertained, though in excess of $50,000, it was held 
valid.(18) In the same State, an act of the legislature, 
creating a new county out of the limits of an old one, 
ascertained the amount of indebtedness to be assumed 
by the new county, but did not provide for the pay- 
ment of interest. The principal was paid to the as- 
signee of the debt, and a subsequent act provided for 
the payment of interest to the assignee. This latter 
act was held a valid exercise of the taxing power; the 
money was raised for a county purpose, and there was 
a moral obligation on the county to pay the inter- 
est.(19) In Pennsylvania, an act of the legislature 
appointed a commission to erect a bridge over the 
Schuylkill at Philadelphia; to create a loan for that 
purpose, and requiring council of the city of Phila- 
delphia to provide for the payment of the loan and 
interest by a tax on the inhabitants of the city and 
county of Philadelphia.(20) Judge Read, delivering the 
opinion of the court, says: ‘‘ The legislature could un- 
doubtedly build this bridge over a navigable river at 
South street and pay for it by moneys proceeding from 
loans or taxes, and in doing it they might employ com- 
missioners to erect it. It is one step further to im- 
pose the cost of erection on the city and county through 
which the river passes and empties itself into the 
Delaware, and across which the bridge is thrown, con- 
necting the east and west banks of the Schuylkill upon 
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which Philadelphia is built. It becomes, in fact, a 
bridge of necessity, connecting two growing portions 
of the city and forming a part of a continuous high- 
way from the Delaware to the remotest parts of West 
Philadelphia. The city has an area of one hundred 
and thirty square miles, 800,000 souls, and the question 
is, cannot the State place the cost of this great public 
improvement upon a locality and a population directly 
benefited by it.’’ It was held valid. 

—____—. 

BANKRUPTCY LAW. 


PAYMENT OF DEBT DUE BANKRUPT. 


N Foz et al. v. Gardner, assignee, the United States 
Supreme Court considered the liability of the 
debtor of a bankrupt who has made a payment or 
substitution claimed to be in fraud of the bankrupt 
act. 

The plaintiffs in error, under the partnership name 
of Fox & Howard, were railroad contractors on a por- 
tion of the Chicago and Northwestern railway. The 
defendant in error is the assignee in bankruptcy of one 
Nicholas Young, a sub-contractor under them. 

The contract was made October 4, 1870; the work 
was finished about November 24, 1870; and full pay- 
ment became due on December 15, 1870. Subsequent- 
ly, Young was adjudged a bankrupt in pursuance of a 
petition in bankruptcy filed against him on the 7th of 
January, 1871; and on the 12th of September, 1872, the 
defendant in error, as his assignee, instituted the pro- 
ceedings which are now before this court for review, to 
compel the payment of an alleged balance due from 
the plaintiffs in error to Young. 

Under the rulings of the District Court, which were 
affirmed by the Circuit Court, the jury rendered a ver- 
dict in favor of the assignee for the sum of $4,691.47, of 
which the principal items were $3,692.80, claimed by 
the plaintiffs in error to have been paid by them to the 
use of Young before the filing of the petition in bank- 
ruptcy, in pursuance of acceptances by them of Young’s 
drafts to that amount, and $502.20 of orders drawn on 
Young by various small creditors in favor of one Bur- 
roughs, and, as is claimed, with Young’s consent, taken 
by the plaintiffs and charged up against Young and 
credited to Burroughs before the institution of the 
proceedings in bankruptcy. The main controversy in 
the case is as to the validity of these payments under 
the provisions of the bankrupt law of the United 
States. 

To meet these claims the assignee proved that when 
the bankrupt gave the drafts which are claimed to ope- 
rate as payment, he was insolvent, and that such in- 
solvency was known to Fox & Howard and to the cred- 
itors to whom the drafts were given, that they were 
given by the bankrupt with intent to afford prefer- 
ences forbidden by the bankrupt act, and that they 
were accepted by Fox & Howard in fraud of that act. 

Hunt, J., who delivered the opinion, said: ‘“‘The 
contention of the plaintiffs in error is found in the fol- 
lowing extract from the brief of their counsel: 

“*That the court below was mistaken in its con- 
struction of the 35th section of the bankrupt act. That 
section does not authorize suits by an assignee against 
debtors of the bankrupt who have discharged their 
debts to him, or paid money to other persons for his 
use, within the period of four or six months specified 
in the act. It only authorizes suits against such cred- 
itors of the bankrupt as have fraudulently received 





THE ALBANY LAW JOURNAL. 


381 





—————$————— 





such payments. Only the parties benefited by a fraud- 
ulent preference under the bankrupt act are liable to 
the assignee. The doctrine of the District Court, it is 
said, leads to the most disastrous consequences. For 
if a debtor cannot respect the orders of a man in em- 
barrassed circumstances except at his peril, then he 
will necessarily precipitate the condition of insolvency 
and bankruptcy which a different course might have 
prevented. It is believed that this doctrine is con- 
trary to common justice and the established principles 
of law.’ : 

“The 35th section of the bankrupt act provides that a 
transaction like the one we have presented ‘shall be 
void, and the assignee may recover the property or the 
value of it from the person so receiving it or so to be 
benefited.’ The language of the statute authorizing 
the assignee ‘to recover the property, or the value of 
it, from the person so receiving it or so to be benefited,’ 
does not create a qualification or limitation of power. 
There is no implication that the party paying is not 
also liable. The words are those of caution merely, 
and give the assignee no power that he would not pos- 
sess if they had been omitted from the statute. In the 
present case the property or value attempted to be 
transferred belonged originally to the bankrupt. On 
the adjudication- of bankruptcy the possession and 
ownership of the same were transferred to the 
assignee—(§14). The attempted transfer by the bank- 
rupt was fradulent and void. It follows logically that 
the debtor yet holds it for the assignee, and that the 
assignee may sue him for its recovery. (See Bolanger 


v. Gentry, 36 Cal. 105; Hanson v. Heruch, 100 Mass. 


323.) 
“Upon principle there would seem to be scarcely 


room for doubt upon the point before us. The pre- 
tended payment or transfér or substitution by the 
debtor of the bankrupt was in fraud of the act and 
illegal. It was a transaction expressly forbidden by 
the statute. The jury found that the insolvency of 
Young was known to Fox & Howard, and to the credit- 
ors by whom the drafts were taken at the time they 
were taken; that they were given by the bankrupt 
with intent to create forbidden preferences, and that 
they were accepted by Fox and Howard in fraud of 
the act. This is a transaction expressly condemned 
by the statute. 

* I¢amounts simply tothis: the debtor of the bank- 
rupt seeks to protect himself against an admitted debt 
by pleading a payment or substitution which was in 
fraud of the bankrupt act, and, therefore, void. The 
proposition carries its refutation on its face. Fox & 
Howard were indebted to the bankrupt and can only 
discharge themselves by a payment or satisfaction 
which the law will sanction. A payment or transfer 
condemned by the express terms of the bankrupt act 
cannot protect them. 

“ It is to be observed, also; that when the bankruptcy 
proceedings were begun, Fox & Howard had never, in 
fact, paid to Burroughs and his associates the amount 
of the drafts accepted by them. They had simply 
promised to pay them, if there should prove upon 
settlement of their accounts with the bankrupt to be 
somuch money due to him. This presents them ina 
still less favorable condition. They owe money to the 
bankrupt. They are sued for it by his assignee in 
bankruptcy. s adefense they allege that they have 
made an agreement with Burroughs and others, with 
the assent of the bankrupt, to pay the amount of the 





debt to them. They allege an agreement merely. 
This agreement has already been shown to be illegal. 
The assignee, representing the creditors as well as the 
bankrupt, is authorized to set up such illegality. The 
bankrupt perhaps could take no action to avoid this 
agreement; but his assignee has undoubted authority 
todoso. When the assignee sets up this illegality and 
sustains it by proof of the facts referred to, the whole 
foundation of the defense falls. 

“It is well settled that a debtor may pay a just debt 
to his creditor at any time before proceedings in 
bankruptcy are taken. It is also true that a valid 
agreement to substitute another person as creditor 
may be made, and may be pleaded as a discharge of 
the debt in the nature of payment. It is not, however, 
payment in fact, and is binding only when the contract 
is fair and honest, and binding upon the first creditor. 
The right of an insolvent person before proceedings 
are commenced against him to pay a just debt, honest- 
ly to sell property for which a just equivalent is re- 
ceived, to borrow money and give a valid security 
therefor, are all recognized by the bankrupt act, and 
all depend upon the same principle. In each case the 
transaction must be honest, free from all intent to de- 
fraud or delay creditors, or to give a preference, or to 
impair the estate. (See Cook v. Tullis, 18 Wall. 382; 
Tiffany v. Boatman’s Institution, id. 376.) If there is 
fraud, trickery, or intent to delay or to prefer one 
creditor over others, the transaction cannot stand. 

“Tt is urged that Fox & Howard are liable upon the 
drafts to the creditors of Young, in whose favor the 
acceptances were given. Should this be so, it would 
add another to that large class of cases in which per- 
sons endeavoring to defraud others are caught in their 
own devices. The law looks with no particular favor 
on this class of sufferers. In the present case, how- 
ever, there seems to be no such difficulty. The accept- 
ances were a part of an illegal contract, and no action 
will lie upon them in favor of those making claim to 
them. They are guilty parties to the transaction and 
can maintain no action to enforce it. (Nellis v. Clark, 
20 Wend. 24; 8. C., 4 Hill, 424; Randal v. Howard, 2 
Black, 585; Kennett v. Chambers, 14 How. 38.) The 
law leaves these parties where it finds them, giving aid 
to neither. The drafts cannot pass into the hands of 
bona fide holders, as by the terms of the acceptances 
they are to remain in the possession of Fox & Howard 
until they can be paid by authority of law. When Fox 
& Howard pay to the assignee the debt due from them 
to Young they will pay it to the party entitled to re- 
ceive it and will have discharged their liability. Judg- 
ment affirmed.”’ 

APPEALS IN BANKRUPTCY PROCEEDINGS. 

A point of practice in bankruptcy proceedings was 
decided by the Supreme Court of the United States in 
Wood v. Bailey, assignee, which is fully stated in this 
extract from the language of the opinion: 

“The 8th section of the bankrupt act, which pro- 
vides for this class of appeals, declares that ‘no ap- 
peal shall be allowed in any case from the District to 
the Circuit Court unless it is claimed and notice given 
thereof to the clerk of the District Court, to be en- 
tered with the record of the proceedings, and also to 
the assignee or creditor, as the case may be, or to the 
defeated party in equity, within ten days after the 
entry of the decree or decision appealed from.’ We 
concur with the ‘judge of the Circuit Court that for 
want of service of notice of the appeal on Bailey, the 
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assignee, within ten days of the time of filing the de- 
cree in the District Court, the appeal must be disal- 
lowed. ‘The language of the statute is very strong 


First. “‘When, by the agreement, the vendor is to 
do any thing to the goods for the purpose of putting 
them into that state in which the purchaser is bound 
to pt them, or, as it is sometimes worded, into a 





and admits of no other interpretation. No app 
shall be allowed in any case from the District to the 
Circuit, unless it is claimed and notice given to the 
clerk, and also to the other party, within ten days after 
the entry of the decree or decision appealed from. 
The failure to give notice to the other party within 
the ten days, whether claimant or assignee, is equally 
fatal to the appeal as the failure to give the notice to 
the clerk that the appeal is claimed. This is in har- 
mony with the policy of the bankrupt law, second 
only in importance, as we have said in the case of 
Bailey, assignee, v. Wier et al., at this term of the 
court, to the policy of equal distribution, namely, the 
necessity of speedy distribution of the bankrupt’s 
assets. In that case this same provision for limiting 
the time for appeals is referred to as evidence of that 
policy. There is in the statute, as above cited, what 
seems to us a manifest clerical error, or verbal mis- 
take, in the use of the words ‘ defeated party,’ as one 
to be notified of the appeal, and the error is also found 
in the Revised Statutes, section 4981. The ‘ defeated 
party in equity’ is generally the one who takes the 
appeal, and does not, therefore, require notice, but 
must give it. We can see no use or sense in that 
word in that connection. The purpose of the act, the 
remainder of the section in which the word is used, 
and the impossibility of any other reasonable mean- 
ing, requires that the word should be construed ‘ op- 
posite party,’ or * successful party,’ or ‘adverse party,’ 
in a word, the party who does not appeal in an equity 
suit, and who is interested to oppose the appeal. 

“Tn any event, the party to be notified in this case 
was the assignee, Bailey, and he was not notified 
within the time which the statute makes a condition 
of the right of appeal, and the decree of the District 
Court dismissing it is affirmed.’’ 


——— 
SALE OF CHATTELS. 


N the Elgee Cotton Cases the Supreme Court of the 
United States considered at some length the fruit- 
ful question when title passes upon a sale of personal 
property; or to state it more accurately, whether a 
contract is itself a sale so as to pass the title, or 
whether it is a sale on condition to take effect upon 
the performance of a condition, or whether it is a mere 
agreement to sell. The court adopted the strict doc- 
trine that no title passes so long as any thing remains 
to be done by the vendor, to ascertain the quantity, 
quality or identity of the property; and pronounced 
the milder views of Crofoot v, Bennett, 2 N. Y. 258; 
Kimberly v. Patchin, 19 id. 330, and Russell v. Carring- 
ton, 42 id. 118, as ‘“‘ not in accordance with the author- 
ities generally in this country,’’ and as in conflict with 
Kein v. Tupper, 52 id. 553. While the court admitted 
that whether the property passes or not is dependent 
upon the intention of the parties to the contract, and 
that that intention must be gathered from the language 
of the instrument, it regarded certain rules of construc- 
tion of such contracts as well settled both in England 
and this country. These rules were specifically set 
forth in the opinion, the first two being from Black- 
burn on Sales, p. 151, and the third from the Treatise 
of Mr. Benjamin, p. 236 (2d ed.). These rules are as fol- 
lows: 





deliverable state, the performance of those things shall, 
in the absence of circumstances indicating a contrary 
intention, be taken to be a condition precedent to the 
vesting of the property.” 

Second. ‘** Where any thing remains to be done to the 
goods for the purpose of ascertaining the price, as by 
weighing, méasuring, or testing the goods, where the 
price is to depend on the quantity or quality of the 
goods, the performance of these things shall also be a 
condition precedent to the transfer of the property, 
although the individual goods be ascertained and they 
are in the state in which they ought to be accepted.” 

Third. ‘“* Where the buyer is by the contract bound 
to do any thing as a consideration, either precedent or 
concurrent, on which the passing of the property de- 
pends, the property will not pass until the condition 
be fulfilled, even though the goods may have been ac- 
tually delivered into the possession of the buyer.” 

* These,”’ the court adds, ‘‘ may be regarded as rules 
for ascertaining the intention of the parties. They 
are in most cases held to be conclusive tests. Though 
not supported by all the decisions, they certainly are 
generally accepted in England, and by most of the 
cvurts in this country. And they are the rules which 
are applicable to contracts for the sale of specific chat- 
tels, contracts which define the articles which are the 
subjects of agreement, either single articles or aggre- 
gates, separated from others, as the grain in a bin, the 
hides in a specified vat, etc., or such a case as the pres- 
ent, all the cotton at a designated place. A consider- 
able number of the numerous authorities which 
justify these rules are collected by Mr. Benjamin in 
his Treatise on Sales (2d ed.), p. 234, et seq.’’ 


FINANCIAL LAW. 


ACTIONS AGAINST NATIONAL BANKS. 


WO important points in the law pertaining to 

National Banks were decided by the Supreme Court 
of the United States in First National Bank of Selma 
v. Colby; the first of which was that the property of a 
national bank organized under the act of congress of 
June 3, 1864, attached at the suit of an individual 
creditor, after the bank has become insolvent, cannot 
be subjected to sale for the payment of his demand, 
against the claim for the property by a receiver of the 
bank subsequently appointed; and the second, that a 
suit against a national bank to enforce the collection 
of a demand is abated by a decree of a District Court 
of the United States dissolving the corporation and 
forfeiting its rights and franchises, rendered upon an 
information against the bank filed by the comptroller 
of the currency. 

On the first point the court said, among other things: 
As to the general creditors, the act evidently intends 
to secure equality among them in the division of the 
proceeds of the property of the bank. The 50th sec- 
tion provides for the appointment of a receiver of an 
insolvent bank, who shall take possession of its assets, 
collect its debts, and, upon the order of a court of 
record, sell its real and personal property and pay over 
the money to the treasury of the United States, sub- 
ject to the order of the comptroller of the currency; 
that the comptroller shall then advertise for creditors 
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to present their claims against the association, and, 
after making provision for refunding to the United 
States any deficiency in redeeming its notes, shall make 
a ratable dividend of the money on all claims proved 
to his satisfaction or adjudicated in a-court of compe- 
tent jurisdiction. 

The 52d section, further to secure this equality, de- 
clares that all transfers by an insolvent bank of its 
property of every kind, and all payments of money 
made after the commission of an act of insolvency, or in 
contemplation thereof, with a view to prevent the 
application of its assets in the manner prescribed by 
the act, or “‘with the view to the preference of one 
creditor over another, except in the payment of its 
circulating notes, shall be utterly null and void.”’ 

“There is in these provisions a clear manifestation 
of a design on the part of congress, Ist, to secure the 
government for the payment of the notes, not only by 
requiring in advance of their issue a deposit of bonds 
of the United States, but by giving to the government 
a first lien for any deficiency that may arise on all the 
assets subsequently acquired by the insolvent bank; 
and, 2d, to secure the assets of the bank for ratable dis- 
tribution among its general creditors. 

“This design would be defeated if a preference in the 
application of the assets could be obtained by adversary 
proceedings. The priority of the United States and 
the ratable distribution among the general creditors, 
so studiously provided for in the act, would in that case 
be lost. As justly observed by counsel, if preference 
was left to the race of diligence, creditors living remote 
from the location of the bank would always be dis- 
tanced in the contest, and the equality promised to 
them by the act would be a mere mockery.” 


COURT OF APPEALS ABSTRACT. 
CORPORATION. 

Failure to report: chapter 40, Laws of 1848.— This 
action was brought against a trustee of a manufactur- 
ing corporation, under chapter 40, Laws of 1848, for a 
failure to file a report in January, 1870, as required 
by section 12 of said act. It appeared that the 
company commenced its existence as a corporation 
on November 10, 1868. There were five trustees 
appointed for the first year by the articles of incorpo- 
ration. Defendant testified that he became a trustee 
April 5, 1869, and that he ceased to act in November, 
1869, when his office terminated. He also testified that 
in January, 1870, the affairs of the corporation were 
wound up by a sale of its property and application of the 
proceeds to the payment of debts; that the last meeting 
of the trustees was held January 28, 1870, at which he 
was present; that the same trustees were then acting as 
carried on the business in November, and there were 
no others, and as late as March, 1870, he had a small 
balance of company funds in his hands as treasurer. 
Held, that the refusal of the court to submit the ques- 
tion to the jury whether defendant was trustee at 
the time when the report should have been made was 
proper; that no question of fact was presented by the 
evidence, as defendant’s statement as to when he 
ceased to act, taken in connection with specific acts 
testified to, was to be regarded simply as a legal conclu- 
sion of the witness. 

Also held, that the fact that the company had ceased 
to do business and was engaged in closing up its affairs, 
was no excuse for a failure to comply with the re- 
quirements of said section, and in the absence of 





any legal dissolution, these facts do not, nor does the 
knowledge by a creditor of the financial conditidn 
and embarrassments of the corporation, affect the lia- 
bility of the trustees to the creditor, imposed by that 
section for the failure to file a report. This liability 
may be enforced as well by a creditor who is a stock- 
holder as by an outsider. Sanborn v. Lefferts, im- 
pleaded, etc. Opinion by Rapallo, J. 
NEGLIGENCE. 

Question for jury: collision at railroad crossing.— 
This action was brought to recover damages for inju- 
ries received by plaintiff while attempting to cross de- 
fendant’s track. Plaintiff was traveling upon a high- 
way in a wagon, and in attempting to cross the track 
of defendant's road the wagon was struck by a train 
of cars, his horse killed, the wagon destroyed and 
plaintiff injured. The court only discussed the ques- 
tion as to whether there was sufficient evidence of de- 
fendant’s negligence to authorize the submission of the 
question to the jury. The plaintiff testified that no 
bell was rung or whistle sounded upon the engine be- 
fore reaching the crossing; thatif either had been done 
he would have heard the sound within eighty rods 
of the crossing. One other witness testified that he 
did not hear the whistle until after the train crossed 
the road. On the part of the defense the engineer, 
conductor, baggage-master and three passengers testi- 
fied positively that the whistle was sounded, and most 
of these witnesses agreed that both bell and whistle 
were sounding from the time the train came within 
eighty rods of the crossing. There was also evidence 
that the wind was blowing so as to carry the sound in 
a different direction from that in which the train was 
going. At the close of plaintiff’s evidence defendant 
moved for a nonsuit, which motion was denied. Held 
(Johnson, Grover and Rapallo, JJ., dissenting), that 
the question was one of fact for the jury and that de- 
fendant’s motion was properly denied. Roach v. F. & 
N.S. R. R. Co. Opinion by Johnson, J. 

PRACTICE. ' 

Referee’s report.— An exception to a referee’s find- 
ing of fact will not authorize a reversal of the judg- 
ment entered upon his report, unless it is made to ap- 
pear that there is no competent testimony to sustain 
the finding; that his conclusions of law necessarily de- 
pend upon such finding; and further, that there is no 
other fact presented by the evidence, and. which the 
referee might have found, which will justify his con- 
clusions of law and the judgment based thereon. Cas- 
well vy. Davis. Opinion by Folger, J. 

PROMISSORY NOTE. 


Gift.—This action was brought upon a promissory 
note signed by defendant, and payable to the order of 
plaintiff and J. H. 8., herhusband. The defense was, 
that plaintiff was not the real party in interest, and that 
the note belongs to the estate of J. H. 8., who is now 
dead. It appeared that the note was given for money 
loaned defendant by said J. H. 8. The latter died 
leaving a last will and testament, by which he devised 
and bequeathed to plaintiff certain specified real and 
personal property and a legacy of $10,000. The will 
stated that these were ‘‘to be accepted and received in 
lieu of dower, and every and all claims on”’ the estate 
of the testator. Plaintiff was appointed executrix by 
the wiil, and defendant executor, and they both duly 
qualified. Upon the appraisal of the property of the 
deceased, plaintiff produced the note as a part thereof, 
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and the same was appraised. Held, that plaintiff ac- 
quired title to the note as a gift, not as a part of her 
husband’s estate at the time of his death; and that she 
was not put to her election between the note and the 
provision for her in the will, but was entitled to both. 

Also, that while the fact that plaintiff gave the note 
to the appraisers as a part of her husband’s estate was 
evidence tending to show that she had released to him 
her right of survivorship, it was not conclusive, and 
did not estop her from claiming the note, in the ab- 
sence of evidence that the position of any party has 
been changed in consequence, or that any transaction 
was had in reliance thereon. Sanford v. Sanford. 
Opinion by Grover, J. 

RAILROAD. 

Injury to passenger ; liability of purchasers of bank- 
rupt railroad.—This action was brought to recover 
damages for the negligent killing of plaintiff's intes- 
tate, while he was a passenger on defendant’s road on 
December 24, 1872. It appeared that the defendant 
was adjudged a bankrupt against its will, July 19, 1872, 
and B. was appointed special receiver of its property 
and franchises, with power and direction to run the 
road. B. qualified as receiver, and took possession of 
and ran the road. On October 22, 1872, B. was ap- 
pointed assignee, and continued to run the road till 
December 7, 1872. An order of sale of defendant’s 
road, property and franchises was made November 19, 
1872, and they were all sold December 7, 1872, to hold- 
ers of the first mortgage bonds given by defendant, 
and secured by mortgages on all defendant’s stock, 
property and franchises. Tne sale was duly confirmed 


January 22, 1873, and a deed executed and delivered in 


accordance therewith. Held, that B. was not the 
agent or servant of the defendant, and that it was not 
liable for damages occasioned by his negligence. 

It seems, that on the sale by the assignee the corpo- 
ration, as a legal entity, did not vest in the purchasers, 
and they did not become stockholders or corporators 
therein. Nor are the purchasers liable for damages 
resulting from the negligence of those operating the 
road, intermediate the time of sale and the confirma- 
tion by the court. Comm. v. C. P. R. Co., 56 Penn. 
506, distinguished; Metz, adm’z, etc., v. B., C. & P. R. 
R. Co. Opinion by Grover, J. 

F SHERIFF. 


Poundage and fees: Marine Court.— This action was 
commenced in the Marine Court of the city of New 
York. Plaintiffs recovered a judgment and a tran- 
script was filed in the county clerk's office, judgment 
there docketed and an execution issued therevn to the 
sheriff who levied on certain goods of defendant. De- 
fendant paid the judgment and applied to have 
the sheriff’s bill taxed. The latter presented his 
account and claimed to be allowed the fees and 
poundage allowed in the Marine Court, and also 
expenses and disbursements for keeping and watching 
the property, boxing and removing the same, for 
storage and insurance, and for cataloguing and other 
preparations for the sale. Held, that under the pro- 
visions of section 68 of the Code, after the filing of the 
transcript and the issuing of the execution to the 
sheriff, the judgment is deemed to be a judgment 
of the Court of Common Pleas and is to be enforced 
in the same manner, and the sheriff is not entit ed to 
charge poundage as allowed upon executions frum the 
Marine Court, nor for the item of expenses above 
stated, but is restricted to his statutory allowances. 





The poundage and fees allowed to a sheriff by statute 
upon an execution are in full compensation for hig 
services and expenses in executing the writ. Crofut 
et al. v. Brandt. Opinion by Folger, J. 

SPECIFIC PERFORMANCE. 

Contract to convey: deed in escrow: equity. — This 
action was brought to compel the delivery of a deed of 
certain premises in R., which was alleged to have 
been placed in escrow with defendant B., and to compel 
defendant M. to surrender up possession of the premi- 
ses. It appeared that one Mrs. M. entered into a 
contract with S., by which, in consideration that he 
would move to R., with his family, and take care of and 
support her during her life, she agreed to assure to 
him and his family her house and lot after her death, 
and to secure the title by placing a deed in escrow or 
by will; the title was to be given to such members of 
the family of S. as she might choose. S8.’s family 
consisted of himself and wife and four daughters. 
Held, that S. could not maintain an action for a specific 
performance of the contract, because of the want of 
certainty in respect to the persons to whom the con- 
veyance or devise was to be made, unless by some act 
of Mrs. M. irrevocable or unrevoked during her life 
she made the designation. 

As to whether a court of equity, when called upon to 
enforce the specific performance of a contract, will in 
all cases regard that as done by the party seeking the 
relief which he was ready to do, but was prevented 
from doing by the other, and administer the relief as 
though there had been actual performance, quere. 

It also appeared, that when Mrs. M. executed the 
contract, B., her counsel, who drew it, advised her that 
she could end it when she chose to do so, subject only 
to a liability for damages, and she relied upon this ad- 
vice in entering upon it. A few days after, she exe- 
cuted and delivered to B. a deed of the premises to the 
four daughters, together with a written declaration to 
the effect that she had executed the deed pursuant to 
the contract and delivered it in escrow to B. for the 
use of the grantees at her decease, subject to the per- 
formance of his contract by S. The latter did not 
know of the character of the deed and was not a party 
to the transaction. Subsequently Mrs. M. notified B. 
that she had changed her mind and directed him to 
destroy the deed and papers and never to deliver them. 
B. did not destroy them. Held, that Mrs. M. had a 
right to reserve dominion over the deed and to with- 
draw it; that her declaration did not preclude defend- 
ants from showing that the authority conferred was 
given subject to the right on her part to revoke at any 
time, which fact was to be inferred from the evidence, 
and the subsequent direction to B. to destroy the deed 
amounted to a revocation, and from that time the deed 
became a nullity. 

Also held, that the condition upon which a deed is 
placed iu escrow may be expressed in writing or rest in 
parol, or be part in writing or part oral. Stanton et al. 
v. Miller et al. Opinion by Andrews, J. 

TRADE-MARK. 

What words will not be protected. — This action was 
brought to restrain defendant from the use of certain 
words claimed by plaintiff as a trade mark. It appeared 
that plaintiffs prepared a medicine, the principal ingre- 
dients of which were iron, phosphorus and elixir of 
calisaya bark, which they named “ Ferro-Phosphorated 
Elixir of Calisaya Bark,’’ and so labeled the bottles con- 
taining it. Held, that this phrase could not be pro- 
tected as a trade-mark; that words or phrases in com- 





THE ALBANY LAW JOURNAL. 


885 





1 


Sa 








mon use and which indicate the character, kind, quality 
and composition of an article of manufacture cannot 
be appropriated by the manufacturer exclusively to his 
own use as a trade-mark, and this is so although the 
form of words or phrases adopted also indicate the 
origin and maker of the article, and were adopted by 
the manufacturer simply for that purpose. The com- 
bination of words must express only the latter to 
authorize its protection as a trade-mark. Caswell v. 
Davis. Opinion by Folger, J. 
VENDOR AND VENDEE. 


Fraud: bona fide purchaser. — This was a motion for 
a re-argument. The case is reported 55 N. Y. 456. 
The facts are as follows: One J. contracted, through 
his broker, to sell defendants 1,800 bags of linseed. On 
the same day, pursuant to the contract, defendants 
mailed to J. their notes for the amount of the purchase, 
which J. received and immediately pledged as collat- 
eral fora loan. On the same day, J. entered into a 
contract with plaintiffs to purchase of them 1,800 bags, 
and three days later plaintiffs, induced by the fraudu- 
lent representations of J., delivered to him an order 
on a warehouse for 1,370 bags, which he received and 
shipped to defendants in part fulfillment of his con- 
tract with them. He took a bill of lading of the 
goods deliverable to defendants, which he forwarded 
to them on the day following. On the arrival of the 
seed plaintiffs demanded it, but defendants refused to 
giveitup. Held, that defendants were not purchasers 
for value, and could not hold the property as against 
plaintiffs. That a vendor who has been induced to 
part with property by the fraud of the vendee, can only 
be defeated of his right to reclaim the same within a 
reasonable time by one who has paid value, or made 
advances, or incurred responsibilities upon the credit 
of the apparent title of the vendee, and without notice 
of the fraud or knowledge of circumstances to put him 
upon inquiry. Barnard et al. v. Campbell et al. 
Opinion by Allen, J. 

—_—___g___— 
RECENT ENGLISH DECISIONS. 


PRACTICE. 

Death of plaintiff after nonsuit: abatement of action: 
right of defendant to enter judgment nunc pro tune: 
common-law procedure act, 1852 (15 and 16 Vict. c. 76), 
§ 139: rule 56 of Hilary Term, 1853.—In an action 
against the defendant for negligently allowing an area 
to remain open in a highway, whereby the plaintiff 
(an infant, suing by next friend) was injured, the case 
was tried after term, and a nonsuit directed, on the 
ground that there was no evidence of negligence; the 
judge staying the execution to enable the plaintiff to 
move to set aside the nonsuit. During the vacation 
the plaintiff died. In the following term, the plain- 
tiff’s next friend obtained a rule nisi to set aside the 
nonsuit, on the ground that there was evidence of neg- 
ligence, and the defendant a rule nisi to tax his costs, 
or why the cvurt should not allow judgment to be 
signed for him nunc protunc. Held, that the action 
having abated by the plaintiff’s death, a motion to set 
aside the nonsuit could not be entertained. As, how- 
ever, the judge by staying execution had intimated 
that he regarded the question as to the defendant’s 
liability a doubtful one, judgment nunc pro tunc ought 
not to be entered for the defendant. The defendant’s 
rule must be discharged, without costs, and the plain- 
tiff’s rule allowed to drop. Hemming v. Batchelor, L. 
R. 10 Ex. 54. 





STATUTE OF FRAUDS, 


29 Car. 2, c. 3,§ 17: sale of goods: memorandum in 
writing: variation by seller in performance of one of 
terms: ratification by buyer.—The defendant’s son, 
H., junior, gave a verbal order in London on the 18th 
of February, 1870, to the plaintiffs to send three cases 
of leather-cloth to the defendant at Cologne; the 
plaintiffs had been in the habit of forwarding goods to 
the defendant through H. & P., Rotterdam, and H., 
junior, being informed that the port of Rotterdam 
was blocked with ice, directed that the three cases 
should be sent through Messrs. G., Ostend. When 
the plaintiffs had executed the order, Rotterdam was 
again open, and Messrs. G. had given up their Ostend 
route. The plaintiffs therefore forwarded the three 
cases through H. & P., via Rotterdam; and on the 
same day, the Ist of March, they forwarded the in- 
voice from the plaintiffs to the defendant, giving the 
price, etc., with a letter, in which they said: “ In- 
closed we hand you invoice of three cases leather- 
cloth. This order came through Mr. H., junior, who 
instructed us to send it through Messrs. G., Ostend, 
but as they have given up that route we have sent it 
through H. & P., Rotterdam, as before.’”” The de- 
fendant received but did not answer this letter, but 
gave further orders for goods to the plaintiffs, which 
were forwarded via Rotterdam. The ship by which 
the three cases were sent was stranded and the goods 
damaged. On the 28th of June the plaintiffs wrote to 
the defendant, inclosing the statement of account, and 
requesting payment; and on the 5th of July defend- 
ant wrote to plaintiffs, acknowledging the receipt of 
the statement, and saying, “In looking over your 
statement I find you have charged me for goods which 
have been entirely lost in the sunk ship, being sent 
via Rotterdam. You state in your letter of March 1, 
that Mr. H., junior, instructed you to send the goods 
through Messrs. G., via Ostend, but on account of 
their having given up that route you sent, without any 
instructions, the goods via Rotterdam.’”’ Further cor- 
respondence ensued, and defendant having refused to 
pay for the three cases, an action was brought, and the 
above facts and correspondence appeared on the trial. 
The judge ruled that there was sufficient memoran- 
dum in writing, signed by the defendant, of the con- 
tract; and left it to the jury to say, from the silence 
and subsequent conduct of defendant, whether or not 
there had been an assent by him to the change of route 
from Ostend to Rotterdam before the loss; and they 
found in the affirmative, and a verdict passed for the 
plaintiffs. Held, that there was sufficient memoran- 
dum of the original contract; and that there was evi- 
dence from which the jury might find that the defend- 
ant had assented to the substituted performance in 
the change of route, which assent need not be in 
writing. Tne Leather-cloth Company v. Hieronimus, 
L. R., 10 Q. B. 140. ; 


——_»>—__——— 


The Hon. Dwight Loomis has been elected judge of 
the Supreme Court of Connecticut in place of Judge 
Phelps, resigned. Judge Loomis was on the bench of 
the Superior Court at the time of his election.— 
Judge Grover, of the Court of Appeals, was, at last 
accounts, somewhat better, and it is hoped he will 
ultimately recover his strength.— Judge Mullin, of 
the Supreme Court of this State, sailed for Europe on 
Saturday last. 
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BOOK NOTICE. 
‘(HE Forum Law Review (Diossy & Co.) for April has 
been lying on our table for some, but as there was 
very little good to be said of it we have not hastened 
to notice it. It contains only one article of any value— 
that by Francis Wharton, on ‘Presumption of Mal- 
ice’? — whether original or copied from some other 
source, we have no means of knowing, for the Forum, 
in its earlier days, was so accustomed to appropriate 
without due credit that we do not place much reliance 
upon appearances, Dr. Wharton combats with great 
foree the doctrine that an intent to kill will be pre- 
sumed from the act of killing, and concludes with 
eleven topics on which the public authorities must 
take the initiative whenever an alleged crime is re- 
ported: “1, Character and relations of the parties im- 
plicated. 2. Motives which may have led either of 
such parties to the commission of acrime. 3. Subse- 
quent conduct of either of such parties, e. g., escapes 
or evasions of justice. 4. Attempts by any parties 
to fabricate or destroy evidence. 5. Prior attempts 
or antecedent preparations by any parties. 6. Marks 
of violence on the person, indicating whether the 
wound was suicidal or homicidal, whether it was pas- 
sionate or premeditated; including herein inferences 
from the wound as to the character of the weapon. 
7. Inferences from the instrument of death viewed as 
an independent source of proof. 8. Position of the 
deceased as bearing on the questions of homicide 
or suicide; and on that of passion or premedita- 
tion. 9%. Cireumjacent implicatory facts, such as foot- 
prints, marks of violence on dwelling or of a strug- 
gle on the ground; blood-stains. 10. Liability of de- 
ceased to attack; including exposure to jealousy, 
revenge, cupidity. 11. Materials for commission of 
offense, as in Ruloff's case, burglar’s weapons, and as 
in Palmer’s case, ingredients of poison.”” There is an 
article by George Fred. Holmes, of the University 
of Virginia, on “Primitive Law,’ which is of the 
least possible interest and value. The other articles 
are “‘The Entirety of Contracts,” and a short bio- 
graphical sketch of the late B. R. Curtis, which is ac- 
companied by a fairly executed portrait. Abstracts of 
recent American and English decisions are given, but 
they are so badly arranged, if they can be said to have 
an arrangement, that we venture to say that very few 
will ever attempt to read them. The fact is the edi- 
torial labor on the “* Forum” is of a very inferior kind. 
We have refrained from saying it for a long time, in 
the hope of improvement, but there is none. There 
are two or three “‘ Book Notices,” of which the fol- 
lowing extract from the notice of Lacey’s Digest, is a 
fairsample; ‘There are a class of men in the profes- 
sion to whom great thanks, if not actual reverence, 
should be given. Wedo not mean the reporters who 
collate, arrange and publish the decisions of the various 
courts, nor the text-book writers who gain the glory of 
having their work referred to in the argument of coun- 
sel, cited by the court in the opinion, or be the means 
of ‘teaching the young idea’ what law is. Werefer 
to the compilers of digests.”” The man who can write 
such stuff can never possibly make a success of a 
quarterly review. 
—_ > 
A French paper makes merry at some of the disqui- 
sitions of English magistrates on the administration 
of corporeal punishment. ‘ Fortunately such. old- 
fashioned notions of school discipline are no longer to 
be found in France.” 





CORRESPONDENCE. 


—_— 


Editor of the Albany Law Journal; 

Dear Str — Section 23 of Art. VI of the Constitu- 
tion ordains that ‘ All laws and judicial decisions shall 
be free for publication by any person.” 

In view of this— the most solemn sanction of free 
reporting that can be devised in a republican govern- 
ment — the action of the judges at their late conven- 
tion, whereby counsel are practically notified that they 
are to be tabooed in case they disregard the request not 
to publish, is arbitrary and inexcusable. The bar ought 
to take a determined stand in this matter and make 
common cause against such an infringement of consti- 
tutional prerogative. *,* 


>. 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, June 8, 
1875: 

Order of general term reversed and judgment on 
report of referee affirmed, with costs— Risley v. In- 
dianapolis, Bloomington and Western R. R. Co.— 
Appeal dismissed, with costs— Armstrong v. Weed. 
— Judgment affirmed with costs—Sammon v. New 
York and Harlem R. R. Co.; Sturgis v. New Jersey 
Steam Navigation Co.; Genet v. Davenport; The Pa- 
cific Iron Works v. Long Island R. R. Co.; Wheaton 
v. Fay; McLean v. McLean.—Judgment reversed 
and new trial granted, costs to abide event — Morgan 
v. Crocker.—— Judgment of court below modified by 
deducting therefrom the amount of the mechanics’ 
liens, to be ascertained by court below, and, asso modi- 
fled, judgment affirmed without costs to either party 
in this court — Phillip v. Gallant.—— Order of general 
term affirmed and judgment absolute for respondent 
on stipulation, with costs — Judd v. Seekins.—— Order 
affirmed, with costs—De Forest v. Altmeyer; De 
Forest v. Stetson. . 


NOTES. 


NE of the most valuable of the continental legal pub- 

lications is the Revue de Législative Ancienne et 
Moderne, published by M. Thorin, Paris, and edited 
by Messrs. Edouard Laboulaye and Eugéne de Roziére, 
both members of the Institute, Paul Gide, Professor 
in the Law Faculty of Paris, Rodolphe Dareste, advo- 
cate, Gustave Boissonade, Agrégé of the Law Faculty 
of Paris. The number for January and February 
contains, among other, an able paper in Roman Law 
on “ Apparitio,’”’ and the second of a series of papers 
by M. Caillemer, of the Law Faculty of Grenoble, on 
the “Law of Succession at Athens.’’—— Messrs. 
Houghton & Co. have just issued a new and re- 
vised edition of Crocker’s Notes on the General 
Statutes of Massachusetts, and also volume IV of 
Bigelow’s Life and Accident Insurance Reports.— 
A Canada barrister has recently issued a little book 
on the “ Wrongs and Rights of a Traveler,” which 
ought to be immensely popular in these days of sum- 
mer traveling — especially so as no reading could be 
more enjoyable after a bout with an impertinent bag- 
gageman or an insolent conductor, than the perusal of 
the handsome verdicts that have occasionally been 
rendered against railway companies. 
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A correspondent calls our attention to some 
rather extraordinary and extra-judicial remarks 
made by Mr. Justice Daniels upon the recent trial in 
Buffalo of what was known as the “ Indian case.’’ The 
defendant, Jones, was indicted for manslaughter in 
killing an Indian woman. ‘The evidence on the part 
of the people, as to whether the blows given by the 
prisoner produced death, was”’ our correspondent says, 
*“ doubtful and unreliable,” while the prisoner's coun- 
sel called two eminent physicians who testified that 
from a description of the wounds, etc., death could 
not have been the result of the blows. In his charge 
Judge Daniels laid down the following proposition: 
“Tt must be first determined whether any crime had 
been committed by the prisoner; if so, whether such 
crime was manslaughter in the second degree, man- 
slaughter in the fourth degree, or simply assault and 
battery.”” The jury found the defendant guilty of 
assault and battery. Thereupon the judge, in passing 
sentence, said: “ There is no doubt, Jones, but that the 
blows administered by you produced the death of Betsy 
Stevens. The jury, under the evidence, should have 
found yéu guilty of manslaughter in the second degree 
and 1 am sorry they did not do their duty. You have 
been convicted of assault and battery and we have 
thought, under the circumstances, that the sentence 
should be as severe as possible. We sincerely regret, 
in the interests of public justice, that we cannot make 
your punishment much heavier.’’ This might remind 
one of some of Jeffreys’ remarks upon the trial of 
Algernon Sidney, did we not know that Judge Dan- 
iels is a better, if not a wiser, man than Jeffreys. 


Lord Selborne adheres persistently to his plan for 
the establishment of a ScHoo. or Law, and not long 
since again brought the matter to the attention of the 
Lords. After referring to the necessity of a better sys- 
tem of legal education, he said that in 1870 there was 
formed an association of persons desirous of establishing 
a larger and better system of legal instruction. They 
desired to have an establishment founded on compre- 
hensive principles, in which students of all branches of 
the profession might be instructed. Three principles 
had been adhered to in the propositions he had made 
in the house, and in the bill which he laid on the table 
last year. The first of those was, that it was desirable 
that a general school of law should be established 
in the metropolis, by public authority, for the 
instruction of students intending to practice in 
any branch of the legal profession. The second 
was, that it was desirable, on the establishment 
of such schools, to provide for examinations, to 
be held by examiners impartially chosen, and to 
require certificates of the passing of such examina- 
tions as might respectively be deemed proper for the 
several branches of the legal profession as necessary 
qualifications — after a time to be limited — for admis- 
sion to practice in those branches respectively. The 
third was, that the benefits of the, course of study and 
of the examinations conducted under the Legal Uni- 
versity should be open to all students, whether their 
intention was to follow the profession of the law or 
not. Those propositions had received the concurrence 
and support of a very large number of persons inter- 
ested in legal education. They were communicated to 
the Inns of Court and also to the Incorporated Law 
Society, which latter body expressed its approval of 
them, with the condition that in the management of 
the proposed institution there should not be an undue 





preponderance of one branch of the profession over 
another, Two of the Inns —Gray’s Inn and the Middle 
Temple — gave in their adhesion to the propositions; 
but the other two— Lincoln'sInn and the Inner 
Temple — dissented from them. On the llth of June, 
1871, he moved a resolution in the House of Commons 
embodying those propositions, and he was supported 
by a petition numerously signed by members of the 
profession and, among other eminent persons, by 
the members of the Royal Commission of 1854. 
With respect to the present more narrow system, 
Lord Selborne continued: Although during the time 
this question had been in agitation the Inns of Court 
had added largely to their contributions and in many 
respects had improved their rules, increased their 
teaching staff, and made considerable efforts to prove 
themselves worthy of the exclusive position which they 
claimed — he was bound to tell their lordships that, 
according to the information he had received, the 
attendance of students in the private as well as public 
classes had been and was declining, and so far from 
the scheme succeeding in proportion to the efforts made 
to sustain it, the result was very different. He hoped 
there was no man living who upon proper occasion 
would stand up more firmly for the] honor, advantage, 
and importance of the Bar of England than he would. 
Certainly no man was under greater obligations to 
them than he was. But he could not see, as respected 
the honor, advantage, or importance of the Bar of 
England, what could be gained by the depression or 
disparagement of the other branch of the profession. 
That branch was much more numerous, and in its own 
way certainly not less important. If any thing was to 
be done, he could not think it would be wisely done 
upon principles so narrow as those which now found 
favor with the Inns of Court. But he did not at all 
despair of progress in that quarter. In 1871 two of the 
Inns of Court expressed themselves in favor of the 
views which he advocated. In 1869 compulsory exami- 
nation was resisted by Lincoln’s Inn, and yet a few 
years afterward, when this association was formed, 
Lincoln’s Inn also agreed to compulsory examination, 
which was now the rule. He then introduced a bill 
which proposed to incorporate a School of Law to be 
governed by persons partly nominated by Her Majesty, 
partly by ea officio members filling important positions 
in the law, some of the judges, barristers, solicitors; 
partly by members to be nominated by the Inns of 
Court and the Incorporated Law Society, and partly 
by barristers and solicitors. ‘That body was to superin- 
tend the examination and the instruction to be given 
in the School of Law. No one was to be required to 
pass a preliminary course of instructions in that or any 
other school. No one was to be admitted to practice 
at the bar or as a solicitor who had not passed a suit- 
able examination in the School of Law. The Lord 
Chancellor favored an examining body rather than a 
teaching body. 


Among the many “victims” of the GREVILLE 
MemMorIRS area few not unknown in legal annals. 
Speaking of dining with the Chancellor, February 21, 
1830, he said: ‘Lord Holland told stories of Lord 
Thurlow, whom he mimics, they say, exactly. When 
Lord Mansfield died, Thurlow said: ‘ I hesitated a long 
time between Kenyon and Buller. Kenyon was very 
intemperate, but Buller was so damved corrupt, and 
I thought upon the whole that intemperance was a 
less fault in a judge than corruption, not but what 
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there was a damned deal of corruption in Kenyon’s 
intemperance.’”’ After a visit to the King’s Bench 
where a crim. con. case was on, he wrote: “Lord 
Tenterden has a comical way of muttering to himself 
half aloud, as the counsel are speaking, either answer- 
ing or commenting on what they say. Scarlett was 
saying that he could not prove the fact, but he could 
prove that the defendant passed the night in the lady’s 
room, and the jury might judge what he did, when 
Tenterden muttered, ‘If he did nothing, what was 
he there for —’’’ which serves to show that Tenterden 
wasa great judge. Of Lord Lyndhurst — then Chan- 
cellor—he said: “I dined with the Chancellor three 
days ago; he talked to me a great deal about his ac- 
ceptance of the great seal and of the speculation it 
was. He was Master of the Rolls, with £7,000 a year 
for life when it was offered to him; he debated whether 
it was worth while to give this up to be Chancellor for 
perhaps only one year, with a peerage and the pension. 
He talked the matter over with his wife, and they 
agreed that if it only lasted one year (which he evi- 
dently thought probable) it was worth while, besides 
the contingency of a long chancellorship.”’ Greville tells 
a story of Sugden, altogether too good to be omitted 
from this note: “A ridiculous thing happened the 
other day in the vice-chancellor's court. Sugden had 
taken a brief on each side of a case without knowing 
it. Horne, who opened on one side, and was followed 
by another lawyer, was to be answered by Sugden; 
but he having got hold of the wrong brief, spoke the 
same way as Horne. The vice-chancellor said cooly, 
‘Mr. Sugden is with you.’ ‘Sir,’ said Horne, ‘his ar- 
gument is with us, but he is engaged on the other side.’ 
Finding himself in a scrape he said, ‘it was true he 
held a brief for the other party, but for no client would 
he ever argue against what he knew to be a clear rule 
of law.’” The best of it was that ‘‘ the court decided 
against them all.” 


A correspondent of the London Times describes a 
visit he recently paid to the judicial tribunals of Da- 
mascus: * ‘ Tous se vendent ici,’ said my companion, as 
we entered the Court of First Instance. The court was 
composed of a president, vice-president, three Moslem 
judges, two Christians, and a Jew. They sat round a 
green baize table, and were dressed in black robes and 
white turbans. The room was paneled in dark wood, 
covered with ient arab like a Persian carpet, 
and above the panels ran golden scrolls from the Koran 
which extolled the beauty of even-handed justice. As 
the salaries of judges in Damascus are only a few 
pounds a month, and they only hold office for a limited 
time, it is not to be wondered at if these golden scrolls 
are something of a mockery. Great confusion reigned 
in court, as litigants and public all crowded around the 
judicial table. But in a few moments I was used to 
the hubbub, and I found that the following affairs were 
all going on at the same time: Firstly, an eye-witness 
was giving his account of the attempt on the life of the 
English Consul, which affair had been allowed to stand 
over in a most disgraceful manner. Nobody listened 
to the witness save the clerk who took down his words. 
Secondly, a shopkeeper was maintaining his right to 
the inheritance of his deceased brother. He told his 
story to the president, who only half listened, as he 
was occupied with staring at me and my tall European 
hat. Thirdly, a visitor was claiming a debt from his 
sheik or village chief. They both spoke at once, and 
addressed the vice-president, who was somewhat con- 








fused, as witnesses threw in explanatory remarks. A 
fourth litigant had got hold of another judge’s robe, 
and with much gesticulation expounded an entirely 
different affair. Then a little strife arose as the sheik 
tried to whisper to the president, and his opponent 
caught hold of his coat to pull him back. Proceedings 
were for a moment suspended, and quiet was obtained, 
as a clerk brought in a written judgment for the presi- 
dent to deliver. Though it was in a cause heard before 
himself, the president could not understand the judg- 
ment, and the clerk had to enter into 4 long explana- 
tion as to what the affair was about. So all the Babel 
began again, with the addition of a fifth litigant, a 
shrill-voiced woman, who demanded her pledges back 
from a money-lender. Nothing was decided on any 
claim. Each was sent away on some pretext. My 
companion explained this by saying that they had none 
of them paid enough for a final judgment.” 


There seems to be an impression in England that the 
government has determined to allow that ‘“‘ noble and 
solemn order’ the Sergeants at Law to die out by 
refusing further coifs. The Attorney-General was 
recently questioned on the matter in the Commons 
but evaded an explicit answer. Although possibly 
now but a nominal honor, the degree or estate of Ser- 
geant was, for centuries, one of great dignity and 
honor, and hitherto, in the language of Fortescue, 
“No one, be he never so well read and practiced in 
the laws’’ has been made a judge in the Courts of 
King’s Bench or the Common Pleas unless he has 
first been advanced to the degree of Sergeant — though 
hereafter we believe that is not to be a condition pre- 
cedent. The degree of Sergeant is treated of in the 
preface to the tenth Report, and has been exalted by 
every circumstance with which erudition or eloquence 
could ennoble it in the orations which have been 
spoken at different times on the occasion of the con- 
ferring of the coif — (See Wynne on the Degree of Ser- 
geant). Fortescue wrote that “Those who are so 
chosen hold a sumptuous feast, like that at a Corona- 
tion, which is to continue for seven days together; 
neither shall any one of the new-created Sergeants be 
at a less expense, suitable to the solemnity of his cre- 
ation, than one thousand six hundred scutes (£260) and 
upwards.”” In Popham’s Reports is contained a re- 
markable exhortation, delivered by the Chief Justice 
to the newly-created Sergeants, in which a sage admo- 
nition is drawn from every minute peculiarity of their 
dress. See on this subject a very learned note in De 
Laudibus Legum, Chapter L, wherein are collected a 
number of authorities on this ancient and honorable 
order. 

The attorneys of Southampton, England, have ap- 
parently much humor and a delicate appreciation of 
a joke that does them infinite credit. We read in the 
Law Times that at the conclusion of the celebrated 
Tichborne trial the said attorneys, at the instance of 
Mr. W. A. Lomer, presented an address to the Lord 
Chief Justice of England, expressive of their admira- 
tion of the manner in which he had conducted that 
great judicial inquiry. Sir Alexander Cockburn, evi- 
dently a wag too in his way, not only intimated his 
high appreciation of the compliment, but forwarded, 
through Mr. Lomer, a two volume copy of his sum- 
ming up, inscribed with his own hand, for each of the 
gentlemen who had signed the address. 
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CURRENT TOPICS. 


) ber Court of Appeals on Tuesday reversed the 

judgment in the Tweed case, and ordered a dis- 
charge of the prisoner. Very elaborate and well- 
considered opinions were prepared by Judges Allen 
and Rapallo, in which all the other judges concur. 
The case came up on proceedings by habeas corpus 
against Liscomb, the warden of the New York peni- 
tentiary—and the court considered in the first 
place its jurisdiction under the writ, in view of the 
provision in the habeas corpus act that persons shall 
not have the benefit of the writ who are detained by 
virtue of the final judgment or decree of any com- 
petent tribunal. The court held that it had the 
power to determine whether the judgment emanated 
from a court of competent jurisdiction, and whether 
the court had the legal and constitutional right to 
give such judgment, adding, per Allen, J., that “if 
the record shows that the judgment is not merely 
erroneous, but such as could not, under any circum- 
stances, or upon any state of facts, have been pro- 
nounced, the case is not within the exceptions of the 
statute,” Upon the question of the legality of the 
sentence, the court was unusually emphatic. Judge 
Allen says: ‘‘I have referred to the several cases 
cited from our own reports, and no warrant can be 
found in any of them, or in any remark, casual or 
otherwise, by any judge, for cumulative punish- 
ment upon a conviction of several offenses charged 
in a single indictment, the aggregate punishment 
exceeding that prescribed by law for the grade of 
offenses charged.” The sentence is pronounced to 
be ‘in open and palpable violation of a positive 
statute,” and the indictment is spoken of as “an 
anomaly,” and as “probably without precedent.” 
In closing, Judge Allen says: ‘‘ From some expres- 
sions of judges and the remarks of text-writers, 
there was some color for the idea that several distinct 
offenses could be tried at the same time, but there 
was no real or true warrant in this State for several 
and distinct judgments upon a single indictment in 
the law, and for that reason the prisoner should have 
been discharged upon the expiration of the im- 
prisonment for one year, and the payment of a fine 
of two hundred and fifty dollars.” 

Vor. 11.— No. 25. 





Very few lawyers will be surprised at the result 
of the Tweed case —not so much because of the 
clearness of the legal questions involved, as because 
of the intemperate conduct of the judge who presided 
at the trial. That Judge Davis should have particu- 
larly desired the total eclipse of Tweed was natural 
enough, having but recently been lifted into the 
judicial office by an anti-Tweed wave, and being 
himself a politician and a partisan; but we have got 
so accustomed to at least an assumption of impar- 
tiality on the part of our judges that the total ab- 
sence of it at the trial created a very general impres- 
sion that, in his zeal to secure a public good, Judge 
Davis had quite overstepped the limits of the law, as 
well as of judicial propriety, That he did overstep 
the law, the Court of Appeals now declare in very 
positive and unmistakable terms; that he was actu- 
ated by motives that should never stir the judicial 
bosom is very clearly intimated by the court, and a 
rebuke is administered to him at the close of Judge 
Allen’s opinion, which is the more severe because so 
well deserved. Judge Allen speaks thus: ‘‘I would 
not be thought to differ with the trial court in re- 
spect to the character of the offense, or of the in- 
adequacy of the statutory punishment upon a single 
conviction. The remedy was by several indictments, 
if the offenses were distinct. But courts can only 
administer the laws as they find them, and it is far 
better that the most guilty should escape than that 
the law should be judicially disregarded or violated. 
A greater public wrong would be committed, one 
more lasting in its injurious effects, and dangerous 
to civil liberty and the sacredness of the law, by 
punishing a man against and without law, but under 
color of law and a judicial proceeding, than can re- 
sult from the escape of the greatest offender, or the 
commission of the highest individual crime against 
law. Neither the cause of justice or of true reform 
can be advanced by illegal and void acts, or doubt- 
ful experiments by courts of justice, in any form, or 
to any extent.” 


Attorney-General Pierrepont informed a Tribune 
reporter, the other day, that the work of overhaul- 
ing his department was progressing satisfactorily, 
but that he experienced serious difficulty in getting 
trustworthy information regarding the men who 
hold office in the far-off districts, there being a 
strong tendency to give false information —the 
friends of the officers to keep them in, and their 
enemies to get them out. As an illustration of how 
the business had been'managed heretofore, he stated 
that the bills for the fees of witnesses in one of the 
south-western districts, recently received at the de- 
partment, amounted to about $28,000 in twelve days’ 
time. It is quite obvious that, aside from the ques- 
tion of ability, Mr. Williams was kept in office much 
too long. He not only had used the department 
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funds for landaus and horses, but he had suffered 
the whole service in his department to become honey- 
combed with fraud. The order of the present attor- 
ney-general, which we have heretofore published, 
fixing the responsibility for the witnesses subpeenaed 
upon the district attorney, will cause a great many 
“friends” of the marshals who have, in the past, 
been in the habit of attending the United States 
courts, to stay at home. 


A Tribune reporter called on Judge Davis in order 
to learn his opinion of the decision of the Court of 
Appeals. Judge Davis said that ‘‘he did not wish 
to cast any reflections on the Court of Appeals, but 
while he felt in courtesy bound to respect its judg- 
ment, he was fully convinced of the soundness and 
integrity of hisown. In fact, he was convinced that 
the Court of Appeals, probably with the best inten- 
tions, had fallen into a grievous error of judgment, 
and one that would shock the moral sense of the 
community at large. He was utterly unable to un- 
derstand how the judges arrived at such a decision, 
and greatly surprised that the judgment was unani- 
mous. He could not comprehend it through any 
legal or logical method of reasoning.” Judge Davis 
also expressed his belief that all the judges of the 
Supreme Court of New York, with probably two or 
three exceptions, will agree that Tweed’s sentence 
was legal and fair, and that all the legal journals and 
respectable newspapers in this country will uphold 
his decision from every point of view, both legal and 
moral. There would be something rather pathetic 
in all this — showing, as it so plainly does, how the 
decision cut him — were it not so fatuous and unbe- 
coming. There is, however, nothing unusual in the 
fact that he is “utterly unable to understand how 
the judges arrived at such a decision.” 


The English legal periodicals express considerable 
dissatisfaction at Lord Selborne’s apparent willing- 
ness to yield the point, that the proposed school of 
law should be a teaching as well as an examining 
body, and regard it as a surrender of one of the 
most important objects at which reformers of legal 
education have aimed. At arecent meeting of the 
Legal Education Association, Lord Selborne ex- 
plained at some length the reasons which led him to 
the conclusion that, even if the School of Law Bill 
should cease to be a bill for the establishment of a 
school of law, it would nevertheless be desirable to 
preserve it. He thinks there will be a substantial 
gain in having an independent examining body, and 
that the excission of the provisions relating to the 
establishment of a teaching staff will not be fatal 
to a measure containing similar provisions being 
carried hereafter. If we may judge by our expe- 





rience in this State, where we have “an indepena- 
ent” examining body, no particular good is likely 
to result from Lord Selborne’s bill, stripped of the 
feature looking to a teaching body. The Lord 
Chancellor opposes that feature because ‘‘it would 
paralyze all the efforts at teaching made by the Inns 
of Court and the Incorporated Law Society ”—a re- 
sult which one can contemplate from this distance 
without consternation. 


Upon the appearance of the proprietors of the 
Galveston News in court, Judge Morrill proceeded to 
read an opinion to the effect that to call the court 
‘*a phenomenal tribunal wrapped in the awful sanc- 
tity of judicial ignorance” was an ‘‘ obstruction of 
justice;” that he had issued process to the proprie- 
tors “as polite as legal etiquette admitted ;” that the 
proprietors, ‘having most solemnly disclaimed any 
intent on their part to obstruct justice, and no act 
being criminal whose intent is not, the laws of the 
United States were not thereby violated; and that 
‘*the publishers have unrestricted liberty to apply 
any epithets to the judge of the court without being 
in contempt for so doing.” Perhaps as a sort of 
retaliation, the judge said, in the course of his 
opinion, that ‘‘the Galveston News is the New York 
Herald of this State.” Judge Ballinger, the counsel 
for the proprietors of the News, said that he did not 
suppose the court would determine whether the case 
came within its jurisdiction, or whether the article 
was an offense under the law, or a contempt of court 
without first hearing counsel, and he protested 
against the assumption of the court, and proceeded 
to argue at length the legal question, showing very 
clearly, as we conceive, that, under the statute of 
the United States relating to contempts, the court, 
in such a case, has absolutely no power; but the 
judge responded that he had only sent a “polite 
and courteous request to the publishers of the News,” 
and that it would be time enough to discuss the 
effect of the law when the rights or liberty of any 
one had been interfered with. On the whole, Judge 
Morrill has gotten very handsomely out of what 
promised at first to be a disagreeable affair. 


The New York Times has grown hopeless about 
forensic eloquence, and ventures the prediction that 
‘*the art of addressing juries is passing away from 
our lawyers.” However it may be with the art, the 
habit is not passing away —the ‘‘ gift of gab,” as 
it is sometimes irreverently called, has never been 
more prevalent than during the last year or two. 
The Attorney-General spoke some twenty odd days 
in the Tichborne case, and the counsel in the Brook- 
lyn trial have, all told, consumed over three weeks, 
with (at this writing) an indefinite prospect of 
continuance. If there is any thing like it in the 
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history of forensic eloquence, we are not aware of 
it. Burke’s speech on the trial of Warren Hast- 
ings— in which he reviewed the affairs of an em- 
pire for a period of thirteen years, and in a trial 
occupying one hundred and forty-seven days — was 
but four days long. Judged solely from the artistic 
standpoint, a speech of even that length, even from 
such an orator as was Burke, must, of necessity, be 
a failure, and his speech in the Hastings trial is, to a 
certain extent, so regarded, and is never classed 
among his best efforts. The Brooklyn orators are 
not greater men than Burke, and there is a bare 
possibility that they may have “talked out” some- 
time. before they became aware of it. As mere 
samples of forensic eloquence, it is to be regretted 
that their speeches were not confined to a single ses- 
sion. The three gentlemen who have spoken are 
perhaps the three most eloquent lawyers in the 
country. Mr. Evarts has long enjoyed a national 
reputation; Mr. Porter was for years the leading jury 
lawyer at the Albany bar —in his day the strongest 
in forensic eloquence of any bar in the country — 
and divided with Mr. Beach the forensic honors of 
northern New York. Especially from the latter 
gentleman might we have expected a speech that 
would have revived even the desponding heart of 
the Times, for while his speeches are often extremely 
rhetorical, and the art in them too apparent, yet, in 
splendor of diction, in ingenuity of argument, in 
propriety and richness of imagery, and in grace of 
delivery, Mr. Beach is facile princeps. But though 
these speeches will never be ranked with such classic 
models as Erskine’s speech in behalf of Stockdale, 
or Macintosh’s speech in behalf of Peltier, they may 
be quite as well adapted to the business in hand, 
and may possibly answer quite as well Blair’s defini- 
tion of ‘‘ eloquence” — ‘‘ the art of speaking in such 
a manner as to attain the end for which we speak,” 


——_——— 


NOTES OF CASES. 


[* French v. Hay, the Supreme Court of the United 

States sums up briefly the points necessary to 
give them jurisdiction on appeal from a State court. 
The following is all of the important part of 
the opinion: ‘' We are not required to re-examine 
the judgment of a State court, simply because a 
federal question may have been decided. To give 
us jurisdiction it must appear that such a question 
‘was necessarily inyolved in the decision,’ Arm- 
strong vy. Treas. Athens Co,, 16 Pet, 282. The old 
Tule, established by early cases, restricted our in- 
quiries as to the existence and decision of the ques- 
tion ‘to the face of the record.’ Previous to the 


act of 1867 (Rev. Stat., § 709), it was uniformly 
held, except as to the State of Louisiana, where a 
peculiar practice prevails, that we would not look 
into the opinions of the courts to ascertain what had 





been decided. Gibson v. Choteau, 8 Wall. 317; 
Rector v. Ashley, 6 id. 142; Williams v. Norris, 12 
Wheat. 117; Railroad Oo, v. Marshall, 12 How. 
165; Cousin v. Blanc, 19 id. 202. Since that act, 
however, in Murdock v. Memphis, 20 Wall. 633. we 
intimated that we might, under somé circumstances, 
examine those opinions, when properly authenticated, 
as far as might be useful for the purpose of ascer- 
taining that fact, but at the same time were careful 
to say that, ‘after all, the record of the case, its 
pleadings, bills of exceptions, judgments, evidence, 
in short, its record, whether it be a case in law or 
equity, must be the chief foundation of inquiry; and 
while we are not prepared to fix any absolute limit 
to the sources of inquiry under the new act, we feel _ 
quite sure it was not intended to open the scope of 
it to any loose range of investigation.’ We are not 
now called upon to fix this limit. It is sufficient for 
all the purposes of this case to hold as we do, that if 
the record shows upon its face that a federal ques- 
tion was not necessarily involved, and does not- show 
that one was raised, we will not go outside of it, to 
the opinion or elsewhere, to ascertain whether one 
was in fact decided.” 


In Brown v. Collins, 53 N, H. 442, it was decided, 
that a person whose horse, frightened by a locomo- 
tive, became uncontrollable, ran away, went upon 
the land of another and broke a post there, is not 
liable for the damage if it was not caused by any 
fault on his part, In the course of an elaborate 
opinion, Doe, J., reviews, at some length, the doc- 
trine of Rylands v. Fletcher, which we spoke of in 
a recent number, and dissents from it in strong 
terms. He says, among other things, ‘‘ every thing 
that a man can bring on his land is capable of 
escaping — against his will and without his fault, 
with or without assistance in some form, solid, liquid 
or gaseous, changed or unchanged by the transform- 
ing processes of nature or art— and of doing dam- 
age after its escape. Moreover, if there is a legal 
principle that makes a man liable for the natural 
consequences of the escape of things which he brings 
on his land, the application of such a principle can- 
not be limited to these things; it must be applied to 
all his acts that disturb the original order of crea- 
tion. * * * This is going back along way for a 
standard of legal rights and adopting an arbitrary 
test of responsibility that confounds all degrees of 
danger, pays no heed to the essential elements of a 
direct fault, puts a clog upon natural and reasonably 
necessary uses of matter, and tends to embarrass and 
obstruct much of the work which it seems to be 
man’s duty carefully to do,” This may be all well 
enough in its way, but the doctrine of Rylands v. 
Fletcher has obviously very little to do with such a 
case as the learned judge had in hand. 
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SOME LEGAL CURIOSITIES. 


No. I. 


[ you want the best fun in the world you must 

‘*go west.” The people begin to grow funny 
before we reach the Mississippi, but it is on the 
Pacific slope that we find the richest vein of Ameri- 
can humor. Brett Harte, Mark Twain and John 
Pheenix were household names in California before 
they were heard of in the old States. So we never 
take up a western law report without expecting to 
find something calculated to pucker the gravest 
mouth, and we are seldom disappointed. Now Mr. 
Black, the State reporter of Indiana, is not professedly 
a humorous author, we believe; but in the forty- 
fourth volume of the Indiana Reports we find a very 
amusing case, giving a vivid idea of the etiquette of 
western courts, for which we are much obliged to 
him. The case referred to is Musselman v. Musselman, 
page 106. The case is evidently erroneously en- 
titled, for as it is an action of divorce brought by a 
husband against his wife, we take it for granted it 
should be Musselman v. Musselwoman. The mascu- 
line Musselman appeared in person in the court be- 
low, and judging from his fate we should deduce a 
strong confirmation of the old adage about the man 
who is his own lawyer. At all events Mrs. Mussel- 
man or Musselwoman displayed more muscle than 
her husband, and quite knocked him out of time. 
It does not appear that Mr. Musselman is a lawyer. 
We infer that he is not, for there are some indica- 
tions in the evidence that he was not regarded as 
altogether sound in his wits. Justice to our profes- 
sion requires us to say that, according to our experi- 
ence, very few lawyers go crazy. They are much 
more apt to drive other people mad. We might 
point to Messrs. Porter, Evarts and Beach as proofs 
of this assertion at the present moment. But if 
lawyers ever do become lunatic, it must be with 
them as Festus said of St. Paul, ‘‘much learning 
hath made them mad.” But to return to our Mus- 
selmen. The plaintiff, feeling aggrieved by the re- 
sult of the trial, took the opinion of the appellate 
court. He assigned at least twenty-one reasons fora 
new trial. We glean so much from the remark of 











the court, that “the third, fourth, fifth, sixth, | 


thirteenth and twenty-first reasons for a new trial 
will not be considered until after the others have 
been disposed of.” The fourteenth and fifteenth 
assignments of error pertain to alleged misconduct 
of the plaintiff's son-in-law, Mr. Rufus Magee ; first, 
in-his being allowed to say to the plaintiff ‘‘ that’s a 
lie,” in answer to a proper question; and second, in 
being permitted, unrestrained, ‘‘ to swear that plain- 
tiff was then and there insane, and to assault the 
plaintiff with a heavy stone ink bottle, by which 
plaintiff was prevented from having a fair trial.” 
The court get around this by saying that the record 
does not sustain the allegations of the assignments 
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of error as to the charge of falsehood and the pro- 
pulsion of the ink bottle, and remark that “such 
things might occur, during the progress of a trial, 
without the fault of the court.” We don’t know 
about that. We think it would at least be prudent 
for the court to have the ink bottles fastened down, 
knowing, as they ought, the velatile character of 
the article and the irascible nature of suitors. Of 
course it would be too much to ask to have the law 
books all chained down, and they would furnish an 
equally convenient, if less dangerous, weapon. Dr. 
Johnson once threw a huge volume at a certain 
unsavory animal, and law books have always formed 
a natural weapon for irate counselors. The evidence 
as to the charge of insanity was as follows: 

**Q. You may state what your feelings are toward 
your father-in-law ? 

A. Well, Mr. Musselman, that is a hard question 
to answer. 

Q. I should think it would be. 

A. If you behaved yourself, and acted toward 
your family as you ought to, my feelings would be 
very kind. 

Q. I am not asking that; I call on the court to at 
least give me the benefit of the rules. 

The Court (to witness).— The real question is, not 
whether you have any cause for your feelings, but 
what your feelings are ? 

A. Well, when I think Musselman is insane, my 
feelings are more of pity and charity; when I think 
he is not, I have no kind feelings toward him. 

Q. That is so indefinite, I will now ask you 
whether you think I am insane or otherwise ? 

A. I think you are insane. 

Q. At the present time ? 

A. Yes, at this very moment. 

Q. You then do think I am insane at the present 
time ? 

A. Yes, sir.” 

In respect to this matter the court held that the 
plaintiff must not complain of these answers to his 
own persistent questions. He was seeking informa- 
tion and he got it. The plaintiff can console him- 
self by the example of King Lear, who had two un- 
natural sons-in-law, and went mad, 

The next matter is more serious. ‘The court 
erred in smoking, and permitting Hon. D. D. Pratt 
and other attorneys to smoke in open court and 
during the trial of said cause, by which the plain- 
tiff was prevented from having a fair trial.” The 
court say that this ‘‘does not deserve much con- 
sideration,” because it does not appear that the 
plaintiff objected to smoking in court, or that it had 
any injurious effect upon him—i. ¢., we suppose, 
made him so sick as to throw up his case. One of 
the most brilliant wits of the New York city bar 
remarks to us upon this, that he does not think 
Musselman ought to object to smoking. Perhaps 
the plaintiff's sensitiveness sprang from not being 
asked himself to take a cigar. Smoking in open 
court seems a rather odd practice, but after all it 
would be a singular ground for a new trial. One of 
the most distinguished of our own judges, now 
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deceased, told us that he once privately rebuked a 
young lawyer for persistently sucking « lemon in 
his court, and added that he had afterward learned 
that the said lemon was charged with whisky! All 
these things are mere matters of taste. 

Again, the plaintiff charged that ‘‘the court erred 
in sleeping, or sitting with his eyes closed, in open 
court, during the reading of the written evidence,” 
etc. To this the court answer, that they cannot 
assume that the judge was asleep. They say: ‘‘If 
he had reason to suppose that the judge was indulg- 
ing in a gentle doze after dinner, he should have 
suspended his reading or awakened the judge,” and 
‘‘we might reasonably conclude that the judge but 
imitated the example of many of the profoundest 
thinkers and most distinguished judges, and closed 
his eyes that he might hear the more accurately, and 
more fully comprehend what he heard.” We quite 
agree with the learned court. The plaintiff had no 
just ground for complaint. If the judge did shut 
his eyes, he kept his court open. He might, proba- 
bly, have better subserved his personal comfort and 
escaped censure, by keeping his eyes open and shut- 
ting his ears. Has not Mr. Musselman heard that 
Homer sometimes nods, and is not Justice herself 
depicted blindfold? We suggest to him, if he is 
again annoyed by a similar circumstance, to move 
an adjournment and treat the judge to an ‘‘eye- 
opener.” 

On the whole, we await the appearance of the 
Forty-fifth Indiana Reports with great impatience. 


—___———- 


RIGHTS OF PASSENGERS IN DRA WING-ROOM 
CARS — EXCESSIVE DAMAGES — ABATE- 
MENT. 


HE case of Cox v. New York Central and Hudson 
River Railroad Oo., 6 N. Y. Sup. Ct. 405, is 

a very important one in several particulars, The 
facts of the case were substantially as follows: One 
Peck purchased at Norwich, Chenango county, 
tickets for himself, his wife and his daughter, for 
Albany via Utica, over the road of the defendants. 
On arriving at Utica, the train on defendants’ road 
consisted of drawing-room cars, with one ordinary 
passenger car in the rear. The plaintiff was making 
his way to the rear car, but it was so filled with pas- 
sengers that it afforded no accommodation for his 
party, and the conductor telling him that there were 
a few seats forward, and motioning him to that part 
of the train, they went forward and took seats in a 
drawing-room car. After they had ridden about 
twenty-five miles, and while the condition of the 
rear car remained the same, Peck was required, by 
the conductor of the drawing-room car, to pay for 
the privilege of riding in it. He refused to comply 
with the demand, or to remove to the rear car, and 
in consequence was violently ejected from the train, 
and his family followed him. Another train came 
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along in about two hours, and the party rode on 
that to their destination, on the same tickets. There 
was evidence that the plaintiff was injured in his 
person by the ejection, and that he suffered from 
the effects at the time of the trial. There was also 
evidence that after the plaintiff was removed from 
the car, and just as he reached the ground, turning 
around to see if his wife and daughter were follow- 
ing, he was again violently handled by the defend- 
ants’ servants. The permanent injury consisted in 
the straining and crooking of one of his fingers, and 
the temporary injury consisted in being confined to 
his bed for two weeks. There were two trials. On 
the first trial the verdict was for the plaintiff for 
$8,000, which was by consent reduced to $5,000, the 
amount demanded in the complaint. This was set 
aside by the general term as excessive, Judge 
Daniels delivering the opinion. Subsequently the 
plaintiff pressed the cause for a second trial, but the 
trial was postponed, on the defendants’ application, 
on the defendants’ stipulating that if the plaintiff 
should die the action should not be deemed to abate. 
The plaintiff afterward died, the action was revived 
by his executor, a second trial was had and a verdict 
was rendered for the plaintiff for $4,000. On appeal 
the general term held, first, that the ejection was 
wrongful; but, second, that the damages are excess- 
ive, and, consequently the judgment must be set 
aside; and thirdly, that the action had abated by 
the death of Peck, and the stipulation of the defend- 
ants could not revive it, and therefore no new trial 
should be ordered and no costs allowed. 

It seems to have been conceded by Judge Daniels 
and Judge Boardman, who delivered the opinions on 
the respective appeals, that the decedent was wrong- 
fully ejected from the train. Judge Boardman 
observes: ‘So long as the defendant furnished a 
sufficient number of trains, with a sufficient number 
of proper cars, to accommodate the traveling public 
on the line and route of its road, it had the right to 
run extra or special trains with special or drawing- 
room cars, charging for seats or rooms therein, and 
to exclude from such cars all persons refusing to pay 
extra forseatstherein. But every such train should, 
in some way, be so marked, designated or guarded, 
as that no passenger could get upon it without 
notice of its special character. In this case it was 
not so guarded.” So far, then, this case seems to 
be an adjudication that if a passenger is permitted 
to enter upon a train, and cannot find a seat in the 
ordinary cars, he may lawfully enter a drawing-room 
car and ride therein without extra charge. 

In the second place, as to the damages. If the 
views of these two general terms are sound, why 
not abolish the jury at once, and let the general 
term pronounce on the question of damages? In 
respect to the first verdict Judge Daniels remarks, 
that it ‘‘ warrants the conclusion that prejudice, par- 
tiality, excitement or bias controlled their action;” 
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and Judge Boardman observes, ‘‘ that the jury must 
have been influenced by prejudice, passion or some- 
thing outside the case itself.” This is all very well 
in theory, but we fail to see how the verdicts evince 
any such thing. They may be higher than these 
judges or ourselves would have awarded, or they 
may not, but if a verdict of twelve jurors must be 
just what a bench of three judges think it ought to 
be, pray what is the use of the jury? If the jury 
had awarded one hundred thousand dollars or 
twenty thousand dollars, there might be some war- 
rant for the remarks of the judges, but it really does 
not seem to us that a verdict of $4,000 or even $5,000 
is so startling or unusual as to lead to the conclusion 
that it must be the result of passion, prejudice or 
partiality. If Judge Daniels had been the passen- 
ger in question, and had been ‘‘ yanked” out of a 
car, his wife and daughter following in terror, and 
been assaulted again on reaching the ground, and 
had had his hat knocked off, and his hand so per- 
manently disabled that he couldn’t write those 
elaborate opinions of his, which the whole profession 
are so apt to sit up nights to read, without pain and 
suffering, we guess that he would not have thought 
$5,000 too much to soothe his physical hurts and 
his wounded feelings, and that the fact that he was 
enabled to take the next train and ‘‘reach Troy in 
time for tea,” would hardly have balanced the ac- 
count. Judge James says: “It was the duty of 
the deceased, on being informed of the situation, 
either to pay the extra charge or leave the car and 
look to the corporation for redress.” We wish, if 
possible, to speak and think respectfully of judges, 
but really it does sometimes seem to us, that in 
being raised into the rare atmosphere of the bench, 
some men forget the conditions and necessities of 
the common world below, and endeavor to square 
earthly affairs with the standards prevailing in their 
own cerulean region. In view of the final result of 
this case, we think it a great pity that the judges 
did not notify the plaintiff, on the first appeal, just 
how much of a verdict they would approve. 

This brings us to consider the eventual shipwreck 
of the case by reason of the plaintiff’sdeath. When 
the action came up for a new trial the plaintiff was 
ready, but the defendant was not; the defendant 
moved for a postponement, and this was granted on 
his stipulating that, if the plaintiff should die before 
the action could be tried, the action should not 
abate, Now, two judges of the general term decide 
that this stipulation was outside the powers of the 
attorneys who made it; that the attorneys could not 
alter the law by stipulation; and that the second 
trial was a nullity. Well, if it was a nullity we do 
not see any excuse for all the discussion about ex- 
cessive damages, unless the court felt that two poor 
reasons were equal to one good one, In regard to 
the idea of abatement Judge James correctly says, 





in his dissenting opinion: ‘‘It has been repeatedly 
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held that the court, on application to put a cause 


over the circuit, has power to impose, as a condition, 
that the party shall stipulate that the cause shall not 
abate in case of plaintiff’s death,” citing Ames y, 
Webbers, 10 Wend. 576, ‘‘and having accepted it, 
and availed itself of its benefit, the defendant is 
estopped from denying the power of its agent to 
make it.” Just so, we suppose, if a party asks a 
postponement of a cause not referable, and the court 
grants it on condition of his assenting to a reference, 
and he accepts the condition, he will not afterward 
be tolerated in claiming that the reference was void 
because it deprived him of his right toa jury. A 
party has a right to assent and submit to an illegal 
judgment against him, and if he agrees to do so, and 
his consent confers on him a benefit and deprives 
the other party of a right, he must not be allowed to 
retract that consent. 

It is no wonder that the public, on reading such a 
decision as this, jump at the conclusion that law is 
not common sense, and rail against the lawyers and 


the courts. 
—_.g—______. 


TAXATION.* 


CHAPTER LV. 


LIMITATIONS ON IMPOSITION OF LOCAL TAXATION. 


ECTION 81. Agricultural College. Levee and drain- 
age cases. Congress, by act of July 2, 1862, donated 
acertain amount of the public lands to the several 
States, for the benefit of agricultural colleges to be 
established therein, with a proviso that no part of the 
fund realized from the lands should be applied directly 
or indirectly to the purchase or repair of buildings.(1) 
The States, generally, which availed themselves of the 
benefit of the act, in making provision for the erec- 
tion of the necessary buildings, placed the whole, or a 
large part, of the cost of the erection upor the cities 
or towns selected as sites for the colleges; the acts have 
been held valid, on the principle of special benefit. 
Bigelow, J.,(2) says: “It is within the just and proper 
limits of the authority granted to the legislature to 
lay and assess taxes, to raise money for a public object, 
on a particular town, district or section, which may 
reasonably be expected to derive some peculiar or spe- 
cial advantage or benefit from an expenditure of 
money which will not be enjoyed to the same degree 
by other portions of the State.”” Soin another case, 
it was said, although the college was open to all citi- 
zens of the State, yet there were local benefits, such as 
diminution of expense of attending college, and increase 
in the number of educated and intelligent people, grow- 
ing out of the proximity to the college, to justify the 
local tax.(3} The levee and drainage cases, so far as 
they are held valid, are all based upon the principle of 
special benefit,(4) and so are the cases of local assess- 
ment for the grading and paving of streets.(5) Ina 
case where a bridge was to be built, which, according 
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(4) See cases cited, § 22. 
3 People v. Mayor of Brooklyn, 4 N. Y. 419, 423. 
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to the general law, fell upon the town in which it was 


situated, it was held proper, in the discretion of the leg- 
islature, to provide that a portion of the expense should 
be borne by the whole county, and a portion by the 
town.(6) And where a turnpike was taken for a high- 
way, the expense was placed upon the town.(7) 

§ 32. Acts invalid because of want of local benefit. 
The cases heretofore considered have been upheld by 
the courts because of the special or local benefit; there 
is another class in which the acts have been held void 
for want of this benefit. The constitution of Michi- 
gan prohibits the State from engaging in works of in- 
ternal improvement, except in the expenditure of 
grants made to it by the United States; there was a 
fund from that source, and an act was passed to im- 
prove the Muskegon river, and $50,000 appropriated 
from that fund; the contract was made and work per- 
formed. The treasurer refused to pay the contract 
price because the fund was exhausted. It was claimed 
that the fund had been misappropriated, and an act was 
passed to levy tolls on the commerce of the Muskegon 
and raise the $50,000. The act was held void. If the 
fund has been misappropriated the whole State should 
pay the tax imposed to re-imburse it; the burden can- 
not be justly imposed upon one county or the com- 
merce of one river.(8) ‘‘ Taxation cannot be exercised 
in an arbitrary manner; it is of the essence of all taxa- 
tion that it should compel the discharge of the burden 
by those upon whom it rests.’’(9) A company was in- 
corporated for the improvement of the navigation of 
the Kentucky river and its tributaries. The county 
courts of the counties bordering on the Kentucky river, 
or interested in its navigation, were authorized by act of 
legislature to subscribe stock in the company and levy 
a tax on the taxable inhabitants of the county to pay 
the subscription. Garrard county bordered on the river, 
and its county court subscribed to the stock $100,000. 
Taking the rule of local benefit, as laid in People v. 
Township Board of Salem, as correct, the court says: 
“Testing the essential question in this case by the 
foregoing rule, it is difficult to see how the advantages 
of slackwater navigation on the border of a county 
can beprought within the range of local objects and 
benefits of such peculiar and common interest to the 
community as to render them proper objects to be at- 
tained by local taxation. It is not every private, nor 
even public convenience, nor every facility for par- 
ticular classes of business, industry or enterprise, 
however valuable to those who may seek to profit by 
it, that is of general and peculiar benefit to a whole 
community. The improvements being made to the 
State Capitol at Frankfort, rendering it more attract- 
ive, and furnishing an increased assurance of the con- 
tinuance of the seat of government in it, is no doubt 
of much benefit to its citizens; but surely this inci- 
dental local benefit could constitute no sufficient 
ground for imposing on them, as a local community, 
any part of the cost of these buildings.’’(10) 





a ew meg <p vy. County Commissioners of 
lampshire, 13 Pick. 60. 
iram and Quincy Bridge, etc., v. Co. of Norfolk et al., 
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(9) Cooley, J., ib. 276. 
(10) Garrard County Court y. Navigation Co., 10 Am. Law 
Y 155, 158; 8. C., ib. 161-65, note of Judge Redfield ; 
Kirby v. Shaw, 19 Penn. 8t. 258. In this last case, the ex- 
pense of erecting a court-house and jail for a county were 
placed upon the borough in which the buildi were sit- 
uated, and the tax held valid, on the grounds of local bene- 
fit to the borough, in excess of other parts of the county. 
The ruling is contrary to current of authority in other States 
and even in Pennsylvania. 











§ 33. Similar cases. The cases heretofore discussed 
in sections 23 and 24 not only involved the question 
whether the purpose was public or private, but the fur- 
ther question whether the benefit which it was admitted 
would accrue to the localities in which the enterprises 
were sought to be established, was of such a charac- 
ter as to justify the imposition of a tax upon those 
localities. And it was held that the incidental bene- 
fits accruing to a city or town, from the establishment 
of a saw-mill, an iron foundry, a hotel, a private 
school, a brick manufactory, or the improvement of a 
large district of a populous city, recently destroyed by 
fire, were not such as would justify the imposition of 
tax upon those localities for such objects. The prin- 
ciple of local benefit has been carried further in Penn- 
sylvania than any other State. Broad street in Phila- 
delphia was paved under authority of law. After- 
ward an act of assembly required the city to occupy 
the street for its entire length for the uses and pur- 
poses of a public drive, etc., and directed the cost of 
the improvement to be paid by the owners of prop- 
erty abutting on the street. The act was held void so 
far as it directed the cost to be imposed upon the 
abutting owners of property on the street. The prin- 
ciple of local assessments upon properties benefited 
was recognized; taxation upon benefits conferred, but 
not beyond them. The criginal paving of a street was 
within the principle, but when a street is once opened 
and paved, this assimilates it with the rest of the city 
and makes ita part of it; all the particular benefits 
to the locality, derived from the improvement, have 
been received and enjoyed. The repairing of streets 
is as much a part of the ordinary duties of the muni- 
cipality for the general good, as cleaning, watching 
and lighting of the streets.(11) In another case, where 
the legislature authorized the construction of a turn- 
pike, running out of the city of Pittsburg, a distance 
of seven miles through agricultural lands, the cost to 
be assessed on all lands at certain distances from the 
road, the road, it appeared, would be a public bene- 
fit; all taxed would be benefited, and some not taxed 
would be. It was held unconstitutional, as a local as- 
sessment for a general public benefit; that the prin- 
ciple on which owners of lots in cities are assessed 
with the cost of improving the streets was not appli- 
cable to agricultural districts, where the benefit is gen- 
eral, and the local benefit cannot be traced as in the 
case of cities.(12) The principle which runs through 
all these cases, both those in which the acts have been 
held valid and those in which they have been held in- 
valid, seems to be that, first, the purpose or object 
must be public, a governmental purpose, proper to be 
carried out by the State; then that the legislature, 
using municipalities as a part of the machinery of the 
government of the State, may impose upon these local 
governments some of the duties which would other- 
wise devolve upon the State. And when the objects 
to be accomplished by the local governments are of 
peculiar benefit to all the people of the locality, as a 
people, a tax may be imposed upon them to accomplish 
these objects. And the legislature may create taxing 
districts smaller than any of the territorial divisions 
of the State and impose upon the property peculiarly 
benefited by any public improvement the expense 
thereof. But when these smaller districts are created, 





(11) ane v. Philadelphia, 65 Penn, St. 146; 8. C.,3 Am. 
Rep. 615. 

(3) Washington Avenue, 69 Penn. St. 353; S. C., 8 Am. Rep, 
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if it appear that the benefit is not peculiar to the prop- 
erty in the district but extends to the whole of a sub- 
division of the State, or that the benéfit cannot be 
distinctly traced to the particular property taxed, then 
the tax should -be imposed upon the whole of the sub- 
division, and its imposition upon the particular prop- 
erty is invalid.(13) 
——_~_>—_— 
THE TWEED CASE. 
WING to the great length of the opinions of the 
Court of Appeals in the Tweed case, we shall not 
attempt to give them in full, but content ourselves 
with the following full abstract of Judge Allen’s opin- 
ion, which is the principal one in the case: 

“The question of gravest import, and which is to be 
considered in limine, as that upon which the jurisdic- 
tion of the court to consider the other questions pre- 
sented, depends, relates to the office and effect of the 
writ of habeas corpus, under our system of jurispru- 
dence, and the statutes of the State regulating pro- 
ceedings under it. 

“ Relief from illegal imprisonment by means of this 
remedial writ is not the creature of any statute. The 
history of the writ is lost in antiquity. It was in use 
before Magna Charta, and came to us as a part of our 
inheritance from the mother country, and exists as a 
part of the common law of the State. It is intended 
and well adapted to effect the great object secured in 
England by Magna Charta, and made a part of our 
constitution, that no person shall be deprived of his 
liberty ‘without due process of law.’ Whenever the 
virtue and applicability of the writ have been attacked 


or impugned, it has been defended, and its vigor and 
efficiency re-asserted, as the great bulwark of liberty. 
The statutes which have been passed in England from 
the time of Charles II, and in this State from the time 
of its first organization, have not been intended to 
detract from its force, but rather to add to its effi- 
ciency. * * * This writ cannot be abrogated or its 


efficiency curtailed by legislative action. * * * 
The privilege of the writ cannot even be temporarily 
suspended, except for the safety of the State in cases 
of rebellion or invasion. * * * Neither should the 
habeas corpus act, which judges have ‘ revered as the 
bulwark of the constitution, the Magna Charta of per- 
sonal rights,’ be shoru of its power and its glory bya 
subtle and metaphysical interpretation; rather should 
it receive a liberal construction, in harmony with its 
grand purpose, and in disregard, if need be, of techni- 
cal language used. * * * 

“The law is no respecter of persons, and suffers no 
man, be he guilty or innocent, to be deprived of his 
liberty except ‘by due process of law,’ and the writ 
of habeas corpus is as available even to the guilty, and 
him whom the popular voice would condemn, as it has 
proved against commitments by the king in council. 

“The prohibition of the forty-second section of the 
Habeas Corpus Act, forbidding the inquiry by the 
court or officer into the legality of any previous judg- 
ment, decree or execution, specified in the twenty- 
second section, does not and cannot, without nullify- 
ing in good measure the provisions of that and 
other sections of the act, take from the court 
or officer the power, or relieve him from the duty 
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of determining whether the process, judgment, decree 
or execution emanated from a court of competent 
jurisdiction, and whether the court making the 
judgment or decree, or issuing the process, had the 
legal and constitutional power to give such judg- 
ment or send forth such process. It simply pro- 
hibits the review of the decision of a court of com- 
petent jurisdiction. If the record shows that the 
judgment is not merely erroneous, but such as could 
not, under any circumstances or upon any state of 
facts, have been pronounced, the case is not within 
the exception of the statute, and the applicant must 
be discharged. Ifthe judgment is merely erroneous, 
the court having given a wrong judgment when it had 
jurisdiction, the party aggrieved can only have relief 
by writ of error, or other process of review. He can- 
not be relieved summarily by habeas corpus. * * * 

**I see no escape from the conclusion that the juris- 
diction of the Court of Oyer and Terminer to give the 
judgment or judgments which appear upon the record 
returned to this court, and by virtue of which the 
relator is held, was a proper subject of inquiry upon the 
return of the writ of habeas corpus. The court could 
not go behind the judgment, but upon the whole record 
the question was whether the judgment was warranted 
by law, and within the jurisdiction of the court. * * 

“The question is, had the Court of Oyer and Termi- 
ner the power to pronounce the several judgments and 
inflict the accumulated punishments upon the convic- 
tion of the prisoner of the offenses as charged in the 
single indictment. * * * * In theory every count 
in an indictment is for a distinct offense, but in fact, 
as is very well understood in most cases, several 
counts are resorted to, and the same offense stated in 
different forms and with different circumstances to 
meet the evidence that may be adduced upon the 
trial. * * * * * * # *# *& *# ee Ke OK 
I have referred to the several cases cited from our 
own reports, and no warrant can be found in any of 
them, or in any remark, casual or otherwise, by any 
judge for cumulative punishment upon a conviction of 
several offenses charged in a single indictment, the 
aggregate punishment exceeding that prescribed by 
law for the grade of offenses charged. The rule, as 
claimed by implication, calls for asingle judgment for 
all the offenses charged in the indictment, and of 
which the accused is convicted. It requires that the 
offenses joined shall be of the same grade and be sub- 
ject to the same punishment, that is, not only punish- © 
ment the same in kind, but the same indegree. * * 

“Eminent counsel claim with great plausibility and 
show of reason that the rule permitting the trial of a 
person for several offenses at the same time is not 
authoritatively established, and it ought not to be. I 
cannot do better than to quote liberally from the brief 
of Mr. O’Conor, before referred to, and adopt his lan- 
guage, forthe reason that he very clearly and tersely 
expresses the position, and the arguments in support 
of it, and which I deem worthy of consideration. 
That eminent jurist says: ‘And accordingly, except 
under some statute expressly authorizing such a 
course, it has not been the practice to allow two dis- 
tinct offenses to be tried at the same time, either by 
indictment or penal action. Besides the confusion 
and embarrassment in which a trial at one time for 
many offenses would involve the accused, such a prac- 
tice, if tolerated, would break down and utterly obliter- 
ate many principles of law that are not only well 
established, but essential to the safety of tho citizen. 
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Nothing is better settled than that the evil reputation of 
the acoused shall not be offered to strengthen the proofs 
againsthim. That other misdeeds shall not be alleged, 
proved, or attempted to be proven, is equally well- 
known law. If the public prosecutor, or a common 
informer in a penal action, could put an unpopular per- 
son on trial for every delinquency imputed to him by 
common fame, such an one, however innocent, might 
often sink under the weight of unmerited opprobrium. 
The usage of employing uumerous counts to guard 
against a possible variance between the allegation and 
the proof is the sole cause of any misapprehension con- 
cerning this matter,which may appear in some few judi- 
cial opinions. Because there may be many counts in an 
indictment or declaration, and each on its face must be 
for a different offense, it has been heartily assumed 
that distinct and different transactions, occurring at 
different times and places, and constituting so many 
different offenses, may be given in evidence on the 
trial of an indictment or penal action. The few cases 
that are to be found giving an apparent sanction to this 
notion are not sufficient to establish it.’ 

“The learned counsel, with his usual acumen and dis- 
crimination, reviews the cases in a note to the briefs, 
and shows that his position is not without foundation, 
and I incline to concur with him in opinion. His 
arguments appear to me unanswerable. * * * * 
Congress has thought it necessary to provide by statute 
for the joinder of several charges against the same 
person forthe same act or transaction, or for two or 
more acts or transactions of the same class of crimes or 
offenses, in one indictment in several counts, but no 
provision is made for several judgments on one record. 
10 U. 8S. Stat. at Large, 162; U. S. Revised Stat., § 1024. 

** We have an authoritative exposition of the statute 
from Judge Nelson, late associate justice of the 
Supreme Court of the United States, a judge of long 
and varied experience in the courts of this State and 
ofthe United States. Upon the conviction of one 
Albro in the Circuit Court of the United States for 
several distinct offenses united in a single indictment 
under the act of Congress referred to, the court was 
moved in behalf of the government for separate sen- 
tences and distinct punishments for the several offen- 
ses of which the prisoner had been convicted. The 
court, holding the application under advisement until 
the succeeding term, denied the application and gave a 
single judgment as for one offense. It was held, Judge 
Nelson announcing the result of the deliberation of 
himself and his associate, Judge Hall, that the act did 
not change the common law, as it existed in the State 
of New York and was administered by the United 
States courts sitting in the State, and that the govern- 
ment was not entitled toa judgment upon a conviction 
of a prisoner of several offenses under one indictment 
containing distinct counts, except as for a single 
offense. . 

“This is very satisfactory evidence, not only of the 
true rule of the common law, but that the practice of 
imposing cumulative sentences in such a case was 
unknown, and, during the fifty years of the judicial 
life of that eminent judge, he had never known or 
heard of the exercise of such a power. The case goes 
far to answer the argument in favor of cumulative 
sentences derived from the alleged practice of trying 
several distinct offenses at the same time, as it shows 
that, although such practice be expressly authorized 
by statute, the power to inflict cumulative sentences 
does not result, and is not allowable. 





“Tt is proper to state that we are indebted to the dis- 
trict attorney of the United States, prosecuting for 
the government, for a report of this case. * * * In 
England various statutes have been enacted from time 
to time which would not have been necessary had the 
rule of the common law been as claimed by the learned 
counsel for the prosecutor. * * * One reason 
assigned by courts in England for permitting the 
joinder of distinct misdemeanors, while it is disallowed 
in felonies, is that, upon a trial for felony, the accused 
has the right of peremptory challenges, which is not 
given on trials for misdemeanors. To allow a joinder 
of different felonies in the same indictment would 
deprive the prisoner of some of the challenges allowed 
by law, which consequence would not result by a like 
joinder of misdemeanors. With us the same reason does 
not exist for distinguishing between felonies and misde- 
meanors, as peremptory challenges are allowed on 
trials for both classes of offenses. Every person put 
on trial for any offense not capital, or not punishable 
with imprisonment in the State prison for ten years or 
longer, is entitled to five peremptory challenges. Laws 
of 1847, ch. 134. This statute gives one, put on trial 
for a misdemeanor in a Court of Oyer and Terminer, 
the right to challenge peremptorily five of the persons 
drawn as jurors for such trial. By uniting two hun- 
dred and twenty distinct misdemeanors in one indict- 
ment, the accused, upon being arraigned and put on 
trial, is either entitled to eleven hundred peremptory 
challenges, or is deprived of the right in respect to two 
hundred and nineteen of the offenses for which he is put 
on trial. If the distinct offenses charged are but fifty- 
five, or any less number, the proportion of challenges 
allowed, or of which the accused is deprived, is only 
changed. The joinder of felonies is disallowed in 
England because the prisoner’s right of challeng- 
ing would be reduced, and the same result follows 
a joinder of misdemeanors here, and the pris- 
oner is deprived of a right given him by law. The 
reason for the distinction between felonies and misde- 
meanors in this respect in England would forbid the 
joinder of distinct misdemeanors in the same indict- 
ment in this State and under our statutes. It may be 
added that prior to 1847 the right of peremptory chal- 
lenges on trials for misdemeanors was not allowed in 
this State, and hence the dicta, apparently contradict- 
ing the practice found in our reports prior to that time, 
may well have followed the English cases. * * * 

“T have examined with some care the cases in the 
courts of this State and of England, to which we have 
been referred, or which have come under my observa- 
tion, and I find no authority for holding that the com- 
mon iaw, as it existed in England in April, 1775, or as 
it exists and is administered in this State at this time, 
permits cumulative sentences to be imposed upon con- 
viction for several distinct misdemeanors, charged in 
different counts, in a single indictment, in the aggre- 
gate exceeding the punishment prescribed by law, as 
the extreme limit of punishment for a single misde- 
meanor. I do not regret this. A proper administra- 
tion of the common law, as well in the public interest 
as for the protection of those accused of crime, re- 
quires a different rule. 

“The power of the court was exhausted by one sen- 
tence to imprisonment for one year, and the payment 
of a fine of two hundred and fifty dollars; or if several 
judgments can be pronounced by a sentence, the same 
in the aggregate distributing such punishment and 
apportioning it to the convictions upon the several 
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sounts, according to the demerits of the offenses 
charged in each, each and every of the judgments 
and sentences in excess of that limit was coram non 
judice. A judgment in the form and to the extent 
allowed by law once pronounced, the power of the 
court became functus officio in respect to that prosecu- 
tion and the indictment, except to see that the judg- 
ment was executed. There was no longer any record 
or verdict upon which the court could act. The juris- 
diction over the person of the condemned was exhaus- 
ted and as if no prosecution had ever been instituted 
against him. The purposes of the prosecution and of 
the indictment had been accomplished. If the pun- 
ishment for the offense is fixed by statute a judgment 
in excess of the statutory limit is void for the excess, 
as we have seen by adjudged cases, supra. 

“A party held only by virtue of judgments thus pro- 
nounced, and therefore void for want of jurisdiction, 
or by reason of the excess of jurisdiction, is not put to 
his writ of error, but may be released by habeas corpus. 
It will not answer to say that a court having power to 
give a particular judgment can give any judgment, and 
that a judgment not authorized by law, and contrary 
to law, is merely voidable and not void, and must be 
corrected by error. This would be trifling with the 
law, the liberty of the citizen, and the protection 
thrown about his person by the bill of rights and the 
constitution, and creating a judicial despotism. It 
would be to defeat justice, nullify the writ of habeas 
corpus by the merest technicality and the most artifi- 
cial process of reasoning. 

‘*There may be, and probably is, a distinction be- 
tween cases where the punishment is discretionary, as 
in England, in most cases of misdemeanors and those 
in which there is a limit fixed by the statute, as in this 
State. 

** No court can give a judgment valid for any purpose 
not authorized by law. A prisoner condemued for grand 
larceny, for which the statutory punishment is impris- 
onment in the State prison for a term not exceeding five 
years, and who is sentenced for ten years, is not, after 
the expiration of the first five years, held by ‘ due process 
of law, or the judgment of a court of competent juris- 
diction. No court is or can be competent to pronounce 
asentence and give judgment in open and palpable 
violation of a positive statute; and a judgment thus 
given is simply void. With us all punishments are 
prescribed by statute, as well as to character as extent, 
and a sentence not conformable to law as not war- 
ranted by statute, or which is in excess of the legal 
punishment, is wltra vires, and, like every other act, 
whether judicial or ministerial, done without legal 
authority, is void. A sentence to imprisonment in the 
State prison for a misdemeanor would be void as would 
a sentence to imprisonment when only a fine was the 
statutory penalty. A fine of $1,000 for a misdemeanor 
as unauthorized by law would not protect an officer in 
the execution of process for its collection of the prop- 
erty of the condemned, or by detaining the person 
until the fine should be paid. Ifa court, having juris- 
diction of the person of the accused and of the offense 
with which he is charged, may impose any seutence 
other than the legal statutory judgment, and deny the 
aggrieved party all relief except upon writ of error, it 
is but a judicial suspension of the writ of habeas cor- 
pus. That writ is alike a protection against encroach- 
ments upon the liberty of the citizen by the unauthor- 
ized acts of courts and judges as against any mere 
arbitrary arrests. 





“The indictment in this case is an anomaly, and is 
probably without precedent, but it may have been jus- 
tified by the peculiar circumstances of the case. But 
if a statute was necessary in England to the joinder 
of three or four offenses in one indictment in several 
counts, and to proceed thereon in respect to any or all 
of them, it can hardly be claimed that the common 
law allows two hundred separate offenses to be charged 
and a trial and conviction and separate punishment 
for fifty distinct offenses. No precedent has been 
found for the practice, and probably for the reason 
that such a procedure was never before attempted. 
The justification is to be found, probably, in the fact 
that great wrongs had been perpetrated, and the pun- 
ishment as fora single misdemeanor was deemed en- 
tirely inadequate to the offense, and the public mind 
was greatly excited and called for what would be 
thought an approximate vindication of the law, and 
a somewhat appropriate punishment for the offender. 
I would not be thought to differ with the trial court 
in respect to the character of the offense or of the in 
adequacy of the statutory punishment upon a single 
conviction. 

“The remedy was by several indictments if the 
offenses were distinct. But courts can only adminis- 
ter the laws as they find them, and it is far better that 
the most guilty should escape than that the law should 
be judicially disregarded or violated. A greater pub- 
lic wrong would be committed, one more lasting in its 
injurious effects, and dangerous to civil liberty, and 
the sacredness of the law, by punishing a man against 
and without law, but under color of law and a judicial 
proceeding, than can result from the escape of the 
greatest offender, or the commission of the highest in- 
dividual crime against law. Neither the cause of 
justice or of true reform can be advanced by illegal 
and void acts, or doubtful experiments by courts of 
justice, in any form, or to any extent. 

** From some expressions of judges and the remarks 
of text-writers, there was some color for the idea that 
several distinct offenses could be tried at the same 
time, but there was no real or true warrant in this 
State for several and distinct judgments upon a single 
indictment in the law, and for that reason the pris- 
oner should have been discharged upon the expiration 
of the imprisonment for one year and the payment of 
a fine of $250. 

“The judgment and orders of the Supreme Court 
and of the Oyer and Terminer must be reversed, and 
the prisoner discharged.’ 


a 


LAW REPORTING. 


OTWITHSTANDING the efforts of the Council of 
Law Reporting, the English bar is hardly so well 

off in the matter of reports. as is the bar of this State, 
which is surely none too weil off in that regard. Beside 
the series of the Council there are at least four other 
series published and supported, and which cover the 
same ground. These are the Weekly Reporter, the Law 
Times Reports, the Law Journal Reports, and Coa’s 
Criminal Cases. The Solicitors’ Journal recently de- 
livered a little lecture on one phase of the subject, 
which has an application here. It said: “It is a 
strange, but nevertheless unquestionable fact, as all 
law reporters can testify, that judges and counsel of 
great legal experience have frequently very little idea 
of what constitutes ‘reportability’ in a case. A re- 
mark made by the lord chief justice in the exchequer 





THE ALBANY LAW JOURNAL. 


399 

















chamber lately, as reported in the Times, illustrates 
this very forcibly. His lordship is stated to have 
complained of the fact that out of seven cases set down 
as errors from the exchequer, only one had as yet been 
reported, and to have said that it was of great import- 
ance in dealing with cases in the court of error that 
the court should have a report of the arguments and 
judgments in the court below. We venture to think 
that any experienced and competent law reporter 
would say that a more complete misconception of the 
true function of law reporting could hardly exist. We 
suspect that it is not a case of delay in publication, as 
suggested, and that in truth the cases referred to never 
will appear in the Law Reports, because they are not 
cases involving sufficient novelty of principle to be 
worth reporting. Thisisa mere conjecture, but it is 
apparent that the test applied by the chief justice gives 
the go-by to the proper considerations which govern 
the question whether a case should be reported. 

“The reason assigned by the chief justice why the 
cases ought to have been reported, and why their not 
being reported is ground of complaint, is that it would 
have been very convenient for the judges constituting 
the court in error, in deciding the cases in error, to have 
had an account in print of the arguments and judg- 
ments below. Very probably it would, but it is quite 
obvious that this is no reason for reporting a case. If 
this consideration is to prevail, every case must be re- 
ported, for it is quite impossible to know which may 
gotoerror. The reports are not official publications; 
they are paid for by the consumer, the general legal 
public; why should they pay for the printing of a 
quantity of otherwise useless material in order to 
facilitate the decision by the judges in error of cases 
only interesting to the parties concerned? It is very 
proper that by shorthand writers’ notes, or otherwise, 
the turn the case took below should be brought before 
the judges in error. That this knowledge should be 
possessed by them is no reason whatever why the case 
should appear in any series of law reports. 

“Speaking roughly, there are two classes of cases 
which are worthy of being reported. First, cases which 
decide a new point or principle, such as those which 
settle the meaning of a statute which has not yet re- 
ceived a construction, where such construction was 
really doubtful in the ab of decision; or which 
lay down the rule of expediency to be applied to some 
new combination of elements in social, commercial, 
or political existence which the course of events brings 
forward. Secondly, cases which, though they do not 
decide absolutely new points or principles, neverthe- 
less afford typical illustrations of the application of 
old points or principles to large or frequently recurring 
classes of instances. There is nothing, we believe, which 
darkens counsel so effectually as loading the books 
with cases in which, though much was mooted, very 
little or nothing was decided. An obiter dictum is, as 
a rule, better suppressed. A system in which previ- 
ous decisions have the force of law has its drawbacks, 
though it seems to us that the advantages more than 
counterbalance them; but any thing which tends to 
give mere dicta the force of precedentsis, to our think- 
ing, mischievous. The tendency of modern reporters 
is to confine the matter reported to the actual decis- 
ion much more strictly than was the practice in former 
times, and we feel sure that the profession ought to 
support them in this respect. 

“There is no doubt a very frequent and natural 
tendency on the part of a lawyer who is getting up the 








argument of a case to welcome considerable prolixity 
in the reporter, and the diligent recording of loose 
speculative opinions, not strictly necessary to the decis- 
ion of the case reported. Such a mode of reporting 
frequently affords padding for an argument to a coun- 
sel with a bad case, and, even if a counsel has the right 
on his side, it is more convenient for him to dilute his 
arguments to the volume which the fee may necessitate 
with the water of a judge’s conversational expressions 
of opinion, reported at unnecessary length, than with 
observations of his own. The question, however, is 
net to be judged from this point of view, but from 
that of the general legal public who have to pay for the 
printing and to keep up with the constant aggregation 
of legal material. Law reformers constantly complain 
of the enormous mass of confusion which constitutes 
our English law, and aver that the grain of wheat lies 
imbedded in colossal heaps of chaff. The rapidity with 
which the yearly accretions of the Law Reports fill up 
the shelves of any library not of Brobdignagian pro- 
portions is an appalling phenomenon. It makes one 
sigh on considering the lot of our grandchildren who 
commence the study of the law. 

‘Seriously speaking, the unnecessary accumulation 
of printed matter upon the world is a great evil in any 
branch of learning. It is particularly so with regard 
to the reports of decided cases, where it tends greatly 
to increase labor and confusion. It is extremely desir- 
able that a severe rather than a lax rule should prevail 
as to what amounts to ‘reportability’ in a case, and 
for this reason we‘ were sorry to observe the remarks 
of the chief justice reported in the Times.” 


eS 


MARITIME LAW. 


REPAIRS AND SUPPLIES IN A HoME Port. 


IFTY years ago the Supreme Court of the United 

States decided, in the case of The General Smith, 
4 Wheat. 438, that the furnishing to a vessel, on her 
credit at her home port, needful repairs and supplies 
did not create a maritime lien, and this decision has 
since been adhered to except occasionally in some of 
the inferior courts. Again at the last term the ques- 
tion was presented in Rodd v. Heartt, was very fully 
and ably argued by counsel and considered at great 
length by the court. The prior conclusion of the court 
was sustained. Mr. Justice Bradley delivered the 
opinion of the court, and Mr. Justice Clifford deliv- 
ered a dissenting opinion, which may very justly be 
considered one of unusual ability; rich in research 
and the evidence of elaboration. We have not space 
for the prevailing opinion, but its salient points are 
thus summarized : 

“‘ Whilst the genera] maritime law is the basis of the 
maritime law of the United States, as wellas of other 
countries, it is only so far operative in this, or any 
country, as it is adopted by the laws and usages 
thereof. It has no inherent force of its own. In par- 
ticular matters, especially such as approach a merely 
municipal character, the received maritime law may 
differ in different countries without affecting the gen- 
eral integrity of the system as a harmonious whole. 
The general system of maritime law which was fa- 
miliar to the lawyers and statesmen of this country 
when the constitution was adopted, was intended and 
referred to when it was declared in that instrument 
that the judicial power of the United States shall ex- 
tend ‘to all cases of admiralty and maritime juris- 
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diction.’ Thus adopted, it became the maritime law 
of the United States, operating uniformly in the whole 
country. ¥ 

“The question as to the true limits of maritime law 
and admiralty jurisdiction is exclusively a judicial 
question, and no State law or act of congress can make 
it broader or narrower than the judicial power may 
determine those limits'to be. But what the law is 
within those limits, assuming the general maritime 
law to be the basis of the system, depends on what 
has been received as law in the maritime usages of 
this country, and on such legislation as may have been 
competent to affect it. The decisions of this court 
illustrative of these sources, giving construction to 
the laws and constitution, are especially to be consid- 
ered; and when these fail us, we must resort to the 
principles by which they have been governed. It is 
settled by repeated adjudications of this court that 
material men furnishing repairs and supplies to a ves- 
sel in her home port do not acquire thereby any lien 
upon the vessel by the general maritime law as re- 
ceived in the United States. Whilst it cannot be sup- 
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fense was payment. On the trial plaintiff was called 
as a witness in his own behalf. Defendants called two 
witnesses, who testified, in substance, that they knew 
plaintiff’s reputation, and that it was bad. The court 
charged the jury, ‘‘ that the impeachment, or attempted 
impeachment, of the plaintiff has entirely failed; it 
has not affected his credit,” and defendants excepted 
thereto. Held, that the charge was erroneous; thas 
the evidence was competent, and should have been 
submitted to the consideration of the jury; that the 
charge was not a mere expression of opinion or com- 
mentary upon the facts, but was in form and substance 
an instruction of law, and therefore the subject of a 
legal exception, and it was not necessary, in order to 
make the exception available, to request the court to 
submit the question to the jury. 

It seems that an expression of opinion by a court in 
charging the jury, calculated to influence their decis- 
ion in a matter clearly within their cognizance, will be 
critically scrutinized. To be free from legal objection 
it must be advisory merely, and not put in the form 
of a direction as matter of law, and must be accom- 





posed that the framers of the constitution cont 


ied by explicit instructions that it is the duty of 





plated that the maritime law should remain unchanged, 
the courts cannot change it; they can only declare it. 
If within its proper scope any change is desired in its 
rules, other than those of procedure, it must be made 
by the legislative department. Semble, that congress, 
under the power to regulate commerce, has authority 
to establish a lien on vessels of the United States in 
favor of material men, uniform throughout the whole 
country. In particular cases in which congress has 
not exercised the power of regulating commerce, with 
which it is invested by the constitution, and where 
the subject does not in its nature require the exclu- 
sive exercise of that power, the States, until congress 
acts, may continue to legislate. Hence, liens granted 
by the laws of a State in favor of material men for 
furnishing necessaries to a vessel in her home port in 
said State are valid, though the contract to furnish 
the same is a maritime contract, and can only be en- 
forced by proceedings in rem in the District Courts of 
the United States.’’ 
—__ > __—___ 


COURT OF APPEALS ABSTRACT. 
BANKRUPTCY. 


Effect on attachment.— Defendants, constituting the 
firm of Bowles & Co., made an assignment to an as- 
signee duly appointed in proceedings in bankruptcy. 
Within four months prior to the commencement of 
such proceedings, an attachment was sued out of a 
State court by M., and levied upon the property of the 
bankrupts; in a subsequent action by a special partner 
a receiver was appointed, and, prior to the appointment 
of the assignee, a transfer made to him of the attached 
property. Upon application of M., after recovery of 
judgment in the attachment suit, an order was granted, 
directing the receiver to pay the amount of the judg- 
ment and expenses. Held, error; that the bankruptcy 
proceedings dissolved the lien of the attachment, and 
the appointment of the receiver and the transfer to 
him of the attached property did not alter the rights 
of the parties, or entitle M. to a preference in the pay- 
ment of the judgment. Miller v. Bowles et al. Apple- 
ton v. Stevens, assignee, etc. Opinion by Johnson, J. 

CHARGE TO JURY. 

Instruction as to facts: expressions of opinions.—This 

action was brought upon a promissory note. The de- 





the jury to consider the evidence and decide as they 
think the truth requires. Allis v. Leonard et al. 
Opinion by Church, Ch. J. 


NEGLIGENCE. 


1. Fire communicated by railroad engine: charge as to 
degree of care.— This action was brought against de- 
fendant, a railroad company, to recover damages for 
buildings destroyed by fire, which plaintiff claimed 
was caused by coals from defendant's engine. Plain- 
tiff’s evidence tended to show that it was not probable 
that the fire was caused otherwise than by fire from 
the defendant’s engines. The defendant’s testimony 
tended to show a frobability that the fire was other- 
wise caused. Plaintiff was then allowed to prove, 
under objection, that engines passing on defendant’s 
road, upon other occasions, emitted sparks and coals 
which fell further from the track than the buildings 
destroyed. Held, no error; that it was not necessary 
that plaintiff’s preliminary evidence should exclude 
all possibility of another origin, or that it is undis- 
puted ; it is sufficient if it presents a question for the 
jury. The court, in charging the jury, after defining 
negligence to be an act which a prudent man would 
not do under the circumstances, or the omission to 
take a precaution which a prudent man would have 
taken under the circumstances, and after stating that 
if the doing such an act, or the failure to take such 
precautions, produced the injury, defendant was liable, 
charged that it was the duty of the defendant to use 
every precaution known to human skill to prevent 
injury; he stated directly thereafter that the defend- 
ant’s testimony was, that the spark-arresters it used 
were the best known in practical use, and charged, if 
the jury found that to be true, then defendant had 
complied with the law which only required it to have 
the best appliances known to practical use. Held, 
that while the portion declaring it to be the duty of 
defendant to use every precaution known to human 
skill was erroneous, yet it was so explained and quali- 
fied by the other portions of the charge that defendant 
could not have been injured; that as the only evidence 
of negligence was in the use of defective spark-arrest- 
ers, the finding of the jury was necessarily to the effect 
that the fire was occasioned by fire emitted from the 
engine in consequence of such de:ect, and in referring 
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to these the court laid down the correct rule. Crist v. 
Erte Railway Co. Opinion by Grover, J. 

2. Of railroad company: contributory negligence. 
—This action was brought to recover damages 
for defendant’s negligence in killing the plaintiff’s 
intestate. It appeared that the deceased was an 
intelligent boy, thirteen years old, who lived near 
defendant’s road, that he crossed the same every 
day in going to and returning from school. He was 
conversant with the road and the manner of manag- 
ing the trains. Two of defendant’s tracks crossed the 
highway nearly at right angles. The day the boy was 
killed he was last seen at noon going from school to- 
ward the railroad and about one hundred feet there- 
from. A moment after, two trains, going in opposite 
directions, passed each other at the crossing. After 
these trains had passed, the boy was found dead in the 
cattle-guard between the tracks. At a point in the 
highway, ten feet from the crossing, the engine of the 
train, by which the boy was apparently killed, could 
have been seen at a distance of seven hundred and 
fifty feet. The day was fair with little wind. The 
evidence tended to show that no bell was rung or sig- 
nal of the approach of the train by which the boy was 
killed was given. Held, that the proof was insufficient 
to sustain a verdict for plaintiff, as it did not warrant 
a finding that there was no negligence on the part of 
the deceased. Reynolds, adm’r, etc.,v. N. ¥Y.C. & H. 
R. R. R. Coa. Opinion by Andrews, J. 


PARTNERSHIP. 


Evidence to rebut presumption of.—This action was 
brought to recover for a quantity of barley malt which 


plaintiffs alleged they sold to defendants as partners. 
Upon the trial plaintiff proved that defendant McM. 
purchased and owned the premises and machinery in 
and with which the firm business was transacted; that 
he furnished it with capital and attended to its finances. 
There was also evidence given of his declarations that 
he was interested in the concern. McM. denied that 
he was a partner, and gave evidence that he received 
a specified sum only for the use of his property, and 
offered to show that his sole motive in doing what he 
did was to aid two of his relatives, who were members 
of the firm. This evidence was excluded. Held, 
error; that he had a right to rebut the inference natur- 
ally drawn from plaintiff ’s evidence, 1. e., that he was 
interested in the business and acting for his own bene- 
fit, by showing that he was actuated by a motive which 
rendered his conduct consistent in the absence of any 
pecuniary interest on his part. Traey v. McManus. 
Opinion by Rapallo, J. 
TAXATION. 

Of corporate property: situs of personal property. 
—The relator is a corporation organized under 
the laws of this State, and having its principal 
place of business in New York city. It owned 
certain vessels which were registered in New York 
city as the home port, and then sent to the Pacific 
ocean where they have since remained, employed in the 
trade of relator. It further appeared that certain ves- 
sels were being built for the relator in Delaware, under 
acontract that it should have a lien on and ownership 
in the vessels as the building progressed up to the 
amount paid on the contract, the same to attach sim- 
ultaneously with the payments; the builders were 
to keep the vessels insured: the policies to be for 
account of and payable to relator. The latter had 





made payments on the vessels, but none of them had 
been delivered to it. The relator was assessed for all 
of this property. It claimed that the value of the 
steamers upon the Pacific and the amount of the pay- 
ments upon the contract should be deducted. Held, 
that the situs of the steamers on the Pacific for the 
purposes of taxation was in New York, and they were 
properly taxed there; that the interest of relator in 
the vessels being built in the Delaware was not an 
absolute ownership, but was in the nature of a lien, 
and that until it ripened into a title the moneys paid 
on the contract were taxable in New York. People 
ex rel. Pac. M. Steamship Co. v. Com’rs Tazes, etc., 
of New York. Opinion by Johnson, J. 


TAX SALE. 

Comptroller’s deed: delivery of deed: abatement of 
action: acknowledgment of deed.— This was an action 
of ejectment to recover possession of anumber of lots 
in the county of Kings. Defendant claimed title to one 
of the lots under a comptroller’s deed, which recited 
a sale of the lot for non-payment of taxes assessed as 
non-resident. Plaintiffs proved by the assessment 
rolls of the town for the years when it was, according 
to the comptroller’s certificate of sale, returned as so 
assessed, that for those years it was assessed to a 
former owner. Held, that this was such an irregular- 
ity as rendered the comptroller’s sale and deed void. 
The general law as to the return of lands to the comp- 
troller for non-payment of taxes is not changed as to 
Kings county by the act respecting the return of col- 
lector’s warrants in such county (chap. 206, Laws of 
1838). 

Defendant alleged in his answer as to the other lots, 
substantially, that he purchased and paid for them at a 
sale by a master in chancery; that he agreed with one 
W., under whom plaintiffs claim, to let him have the 
lots and take the master’s deed direct to himself upon 
his paying the amount of his bid and expenses; that 
the master made out the deed to W. and delivered it 
to defendant, from whom W. obtained it by fraud, 
without payment and upon his promise to return it. 
Upon the trial the court excluded evidence to sustain 
this defense. Held (Grover, J., dissenting), error; 
that if the defense was established there was not a 
delivery of the deed to W. so as to vest the title in 
him. 

Defendant set up in his answer a prior suit still 
pending brought by plaintiffs, who were the heirs at 
law of R., together with the widow of R., to recover 
possession of two of the lots in question, and offered 
evidence to prove the same, which was rejected. Held, . 
error; that the fact that R.’s widow was oo-plaintiff 
in the former action was no obstacle to the recovery 
by them of their interest in the lots; and that proof 
of the former action would abate this one as to the 
lots embraced therein. 

A certificate of acknowledgment to a deed which 
stated that the identity of the person acknowledging 
was proved to the officer by a witness named, who, be- 
ing sworn, stated his place of residence and that he 
knew the person proposing to acknowledge to be the 
identical one described in and who executed the deed, 
is sufficient within the recording act (1 R. S. 758, § 9); 
it was not necessary to state in the certificate that the 
officer had satisfactory evidence of the identity of the 
person acknowledging, as the facts stated showed he 
had such evidence. Ritter et al. v. Worth. Opinion 
by Grover, J. 
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BOOK NOTICES. 
by 9.2 . ovorks Hurd & Houg! & Houghton. 1615." 7% 

This volume contains the life and accident insurance 
cases determined in the courts of America, England, 
Ireland, Scotland and Canada down to January, 1875. 
Among the cases reported from New York is that of 
Roe v. Mutual Life Ins. Co., the opinion in which was 
prepared by Charles O’Conor as referee. The court 
held that a policy on the life of a man, issued for the 
sole use of his wife, or, in case of her death, to his chil- 
dren, belongs, in New York, to her exclusively upon 
his death, and not to his personal representatives ; and 
the wife having no children may dispose of the policy 
by will. In the following cases it was held that the 
commission of suicide does not raise a presumption of 
insanity: Moore v. Connecticut Life Ins. Co., United 
States Circuit Court, Michigan ; Coverston v.Connecticut 
Life Ins. Co., United States Circuit Court, Missouri; 
Coffey v. Home Life Ins. Vo., New York Superior Court, 
and McClure v. Mutual Life Ins. Co., Court of Appeals, 
New York. In Holterhoff v. Mutual Benefit Life Ins. 
Co., the Supreme Court of Cincinnati, at general term, 
considered at length the effect of intemperance on the 
contract of insurance, and held that where a policy of 
life insurance contained a provision if the assured shall 
die “* by reason of intemperance from the use of intox- 
icating liquors, the policy shall be void,”’ death must 
be the natural and proximate result of intemperance, 
and that no degree of intemperance will render such 
clause available to the insurer, unless it shall have 
actually caused the death of the insured. From the 
opinion of the court we make this extract: “On this 
subject it may be well to quote again from the before- 
mentioned recent work of Dr. Sieveking, who, so 
far from advocating the practicability of total absti- 
nence from intoxicating beverages, strongly recom- 
mends wines, and even pure fermented liquors as not 
injurious to health, or promotive of habits of intemper- 
ance. He even closes his remarks on the subject of 
abstinence as follows: ‘“ Milton anticipated this con- 
troversy and concentrated the pith of the matter in 
the following exquisite lines: 

“*Tf all the bf 

Should in a fit of temperance feed on pu 

rink the clear stream, and nothing wor wut ft 
‘h’ Aligiver would be unthanked, would be upp 

Not half his riches known and yet despised 

In Kane v. Reserve Mutual Life Ins. €o., a son is 
held to have an ingyrable interest in the life of his 
father. 

In Life Association v. Foster, the Court of Sessions 
of Scotland held that a warranty by the insured of 
the truth of her statements was not a warranty that 
she had no disease known or unknown, but merely 
that so far as she knew she had none. 

This series will be of great use, if not absolutely in- 
dispensable, to every lawyer interested in this branch 
of the law. Many cases are collected that will not be 
accessible in any other form, and all of them are pre- 
pared and reported with care and accuracy. Some of 
them are accompanied by valuable notes. 

The mechanical execution of the book is superior. 

Tilton v. Beecher, vol. II, New York: McDevitt, Camp- 
bell & Co. 1875. 

This volume contains over 900 double-column pages, 
and gives a verbatim report of the trial down to or 
nearly to the close of Mr. Beecher’s evidence. It has 
also portraits of Mr. Beecher, Mr. Tracy, Mr. Sterling, 
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Mr. Porter, Mr. Shearman and Miss Turner. There is 
no question about the substantial accuracy of this re- 
port of the great trial, and if there be those who care 
to preserve it in aconvenient form, we commend it. 


Sete by. Charles Ciman. 1 1876. New Tork Sonne 

This volume contains according to the title page a 
convenient and comprehensive digest of the laws of 
the several States touching subjects of commercial 
law, luws relating to estates of decedents and descent 
of property; and the insolvent laws of the several 
States, blank legal forms, an] instructions for taking 
depositions, together with the rules of the Supreme 
Court of the United States, Judiciary, Jurisdiction 
and terms of the United States courts with counties 
comprising United States districts and a complete direc- 
tory of all practicing lawyers throughout the United 
States. The utility of such a work is unquestionable, 
if it be accurate. So far as we have been able to judge, 
this one is reasonably so—the only errors discovered 
being typographical; and we have confidence that it is 
so from our knowledge of the former works of its 
compiler. 

——__>____—_ 


CORRESPONDENCE. 


LANDS CONVEYED TO HUSBAND AND WIFE, 


To the Editor of the Albany Law Journal: 

In your “* Notes of Cases,’ p. 375, vol. 11, it is said: “It 
is asettled rule of law that where lands are conveyed 
to husband and wife jointly, they take as tenants by 
the entirety.” Our Court of Appeals has not yet deter- 
mined that this is a settled rule of law since the pas- 
sage of the “acts for the more effectual protection of the 
property of married women.” [f the decision in Beach 
v. Hollister, 5 N. Y. Sup. 568—to the effect that the 
husband’s interest in lands conveyed to himself and 
wife since 1848 and 1849 ean be seized and sold on an 
execution against him: and under such sale the pur- 
chaser becomes entitled to the exclusive possession as 
against the wife during bis life-time, and in case he 
shall survive, to the fee — be sustained as the “ settled 
law” in this State, it is submitted that at least the 
titles of the acts in question should be materially 
modified. 

Itis proper to add that Mullin, P. J., in the case 
referred tu, dissented, and that his view of the law 
“was and is that the wife cannot be turned out of 
possession ; that the purchaser takes, by his purchase, 
no exclusive interest in the land as against the wife.” 
Is not this the only escape from the conflict to be 
found between the cases in our courts and those of our 
sister States (whose ‘‘ married women’s acts,’’ though 
similar to, yet differ in several particulars from, ours), 
viz: To construe our Statute to mean what it says, 
that “‘any married female may take * * * and hold 
to her sole and separateuse * * * real and personal 
property, and any interest or estate therein, and the 
rents, issues and profits thereof, in the same manner and 
with like effect as if she were unmarried, and the same 
shall not be subject to the disposal of her husband, nor be 
liable for his debts.” 

Why does she not take and hold an estate conveyed 
to her and her husband after marriage in the same 
manner as she would originally take and continue to 
hold an estate conveyed to her (when unmarried) and 
the person with whom she should subsequently inter- 
marry. See 4 Kent,363, 11th edition, side page ; Preston’s 
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Abstract of Title, vol. 2, p. 41; Hicks v. Cochrane, 4 
Edwards’ Ch. 107; 1 Washburne, p. 579, par. 4, 3d edi- 
tion; Cooper v. Whitney, 3 Hill, 103; Hoffman v. 
Stigers, 28 Iowa, 302. 

{If our correspondent will examine Wright v. Sad- 
dler, 20 N. Y. 820, he will find that, since the passage 
of the act which he quotes, the Court of Appeals has 
not only recognized the rule that a conveyance to hus- 
band and wife createsan estate by entireties, but also 
that the statute (1 R. 8. 727, § 44) providing that “ every 
estate granted or devised to two or more persone in 
their own right shall be at y in mm unless 
expressly declared to be a joint-tenancy,”’ does not 
apply to conveyances to husband and wife. Hoffman 
v. Stigers, 28 Iowa, 302, is, therefore, not an authority 
here. We apprehend that a due regard for the rule 
that statutes in derogation of the common law are to 
be strictly construed would preclude the construction 
for which our correspondent contends. Ep. A. L. J.J 











THE CENTRAL VERMONT RAILROAD ELECTION. 
RUTLAND, VT., June 12, 1875. 
To the Editor of the Albany Law Journal: 

We observe that you have been misled by the tele- 
gram, circulated through the Associated Press,concern- 
ing the so-called opinion of Judges Redfield and Paine 
as to the recent election of directors of the Central Vt. 
R. R. Co., which conveyed the false impression of a sub- 
mission by both parties, and an award. 

We are unwilling to allow a misstatement of import- 
ant legal news to pass uncorrected in a professional 
journal of the influence which you exert. 

The “opinion” was entirely ex parte, and given by 
the gentlemen named, as counsel for the parties who 
made the issue of stock claimed to be fraudulent, and 
which was necessary to count in the directors returned 
as elected by the inspectors. 

It is said that the purport of the “opinion,’’ which has 
never been made public, was simply this: That the cer- 
tificate of the tellers, with the previous circumstances, 
entitied the board which received it to act as directors 
de facto, and until removed. 

At any rate the question is yet an open one, and a 
bill has been filed in our United States Circuit Court to 
compel the surrender of the alleged fictitious stock. 

Yours, R. & R. 


—_——4____— 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
Court of Appeals on Tuesday, June 15, 1875. 

Judgment of Supreme Court and orders of Oyer and 
Terminer reversed, and prisoner discharged — The 
People ex rel. William M. Tweed v. Joseph L. Lis- 
comb, warden of the penitentiary of the city of New 
York. —— Judgment reversed and judgment abso- 
lute for defendants with costs-——- Dewey v. Board of 
Supervisors of Niagara county. —— Judgment affirmed 
with costs — Smith v. Nelson; The Merchants’ National 
Bank v, The Board of Supervisors of the county of 
New York; People ex rel. Trowbridge v. The Commis- 
sioners of Taxes and Assessments; Darling v. Brew- 
ster; Nelligan v. The Mayor, Aldermen and Common- 
alty of the city of New York. —— Order of General 
Term affirmed without costs— Lumbard v. The Syra- 
cuse, Binghamton and New York Central Railroad 
Company. —— Appeal dismissed with costs— Rae v. 
The Mayor, Aldermen and Commonalty of the city 
of New York; The Bowery Savings Bank y. Richards, 
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NOTES. 

N the evening of May 28th, the members of the 
Onondaga Bar gave a farewell banquet to the Hon. 
Charles B. Sedgwick, of Syracuse, upon his retirement 
from the bar and his departure for an extended tour 
in Europe. A large number of prominent members of 
the profession were present, and speeches were made by 
Judge Comstock, Mr. Sedgwick, Judge Wallace, Attor- 
ney-Gen’l Pratt, the Hon. Henry A. Foster, Mr. George 
N. Kennedy, Mr. Beach, Mr. Fitch, and others. Some 
of the speeches were exceedingly felicitous, especially 
that of Judge Wallace, who responded to the toast of 
the “ Federal Judiciary.’’ Mr. Sedgwick responded 
to the following toast: ‘‘ Our Guest—The voluntary 
retirement, in the prime of life and nvontide of success, 
of one who has been so long and pre-eminently distin- 
guished in every department of our profession, exhibits 
a rare philosophy, and can bea subject only of regret 
to his professional brethren; and we wish him, in the 
future, every blessing and happiness in the power of 
mortals to enjoy.”” Mr. Sedgwick had been in active 

legal practice for thirty-eight years. 





Messrs. Diossy & Company have just issued the act 
extending the jurisdiction of the Marine Court of New 
York, with notes thereto, by David McAdams, one of 
the justices of that court, and the author of a work 
on Marine Court Practice. ——Mr. Freeman, the 
Illinois reporter, has just published the 64th Illinois, and 
will issue four additional volumes at intervals of about 
two weeks. We learn from the Chicago Legal News 
that, in the volume just issued, 46 cases were affirmed, 
and 68 reversed, which is not a very flattering 
showing for the nisi prius judges. Mr. Freeman has 
just been re-appointed reporter for the term of six 
years. ——Judge Williams, of the Circuit Court of 
Cook county, has found twenty-two aldermen of Chi- 
cago, and their six legal advisers, guilty of contempt 
of court in canvassing a vote upon the question of a 
reorganization of the city in violation of a temporary 
injunction, and has imposed a fine of one hundred 
dollars each upon the aldermen, and three hundred 
dollars each upon the attorneys. All the parties have 
appealed to the Supreme Uourt. 


We have received an anonymous communication 
from the Forum Law Review office, which from its 
bad taste and bad English we assume to have been 
written by the editor of that periodical. He assures 
us that Dr. Wharton's article was written for the 
Forum. The letter also contains, among other severe 
and curious things, the following: ‘The article on 
‘Primitive Law’ may be of the least possible interest 
and value in deciding some practical questions, for 
instance, libel, but the lawyer has only begun his pro- 
fession and will always be a mere pettifogger who 
desires only to read ‘ bread-and-butter law,’ that by 
which he makes his daily bread, and never aspires to 
know jurisprudence in its elevated sphere, or topics of 
collateral inquiry and investigation.” This writer 
further says, ‘‘ We have never taken a single sentence 
from any contemporary without due credit,’’ which 
may be true enough for aught we know, but the editor 
of the Forum has made rather freer use of the writ- 
ings of those who were not his “‘ contemporaries’ than 
is quite consistent with the ordinary rules of honest 
journalism, as witness for instance the article entitled 
‘William Pinkney at Bel-air,” in the number for 
January, 1874, and “‘The Forum and its Chances” in 
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the July number of the same year.—— A correspond- 
ent writes to say that the jury on the trial of Rev. 
McGlew stood “two for conviction and ten for 
acquittal,” instead of the reverse, as we stated last 
week in our article on “‘ Civil Marriages ;" and he fur- 
ther says that ten of the jurors were Protestants and 
two Catholics. 


Messrs. Moody and Sankey, the London revivalists,on 
top of all their other successes, have succeeded in get- 
ting into court at the suit of the owner of a stall or box 
in Her Majesty’s Theater to restrain them from board- 
ing over the site of plaintiff's box, and from removing 
the partitions from between the boxes. Sir George 
Jessel, who heard the suit, held that the defendants 
were in the wrong, but as their lease of the theater was 
aboutexpired, and was not to be renewed, and as 
it would seriously injure them to be “restrained,” he 
would award the pilaintiffa shilling damage and costs 
of suit, and refuse the injunction. ——A Brooklyn law- 
yer in a letter tothe New York Times makes the per- 
tinent suggestion that lawyers be allowed the privi- 
lege of the Brooklyn City Court-room for one day to 
the exclusion, if necessary, of the young ladies and 
misses who crowd there.—— In an address before the 
Columbian Law School at Washington, on the evening 
of Wednesday week, Mr. Reverdy Johnson said he 
had just closed hissixtieth year of active legal prac- 
tice. ——On the 20th of May, Lord Mackenzie, Senior 
Lord Ordinary in the Court of Sessions, Scotland, 
died at North Norwood. He was promoted to the 
bench in 1870. 


A correspondent sends us a copy of the opinion of 
Judge Monell, of the New York Superior Court, in 
Willment v. Meserole, where it is held that where, in an 
action by a non-resident, an attorney at law, who is 
not the attorney of record, becomes surety for costs, 
his liability is like that of any other citizen and must 
be enforced in the same manner. On the subject of 
attorneys becoming sureties, the learned judge re- 
marked: ‘‘There is no provision of law, that I am 
aware of, which prohibits an attorney at law from be- 
coming security for another person in any matter in 
which he is not acting in the capacity of attorney for 
such person. The general rule recognized by the 
courts, that attorneys cannot be bail or security for 
their clients, was founded upon reasons of conveni- 
ence, and to relieve attorneys from importunities of 
their clients, and clients of exorbitant exactions of 
their attorneys. But I think the rule has never been 
extended further than to exclude attorneys from b9- 
coming security for their clients, and in some action 
or proceeding in which they appear upon the record as 
such attorneys, orare acting as the attorneys, or possi- 
bly as the counsel, of the person for whom they be- 
came security. The general rules of court (rule 8), 
which provides that in no case shall an attorney be 
surety on any undertaking, merely extends the in- 
eligibility of attorneys to another kind of security. 
But even this disqualification of attorneys was con- 
fined to sueh securities as were not required or regu- 
lated by statute. Hence, in Walker v. Holmes, 22 
Wend. 614, when, upon an order to file security, the 
attorney of record signed the bond, Bronson, J., says: 
‘The practice on requiring security for costs has been 
regulated by statute, and it is enough that the plaintiff 
has complied with the statute by executing a bond 
with a sufficient security, and the surety has justified.’ 
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The disqualification from becoming bail is general in 
its application, and an attorney would be rejected as 
bail, although he was not the attorney of the party 
bailed; and I am inclined to think that the disqualifi- 
cation extends generally to all suretyship. Clearly 
the rule (rule 8), as recently amended, covers all secu- 
rityships required by law. But if, Fithout objection, 
an attorney does become surety, he incurs no other or 
different responsibility than legally attaches to the ob- 
ligation he signs, and it seems to me that such obliga- 
tion can be enforced in no other manner than if it was 
the obligation of a person not an attorney or officer of 
the court. The disability of an attorney to become 
security is ground of objection, and may be sufficient 
to reject him; but, if he is allowed to remain without 
objection, it does not render the security void, nor 
does it raise any different liability than such as the 
instrument he signs would legally impose upon any 
other person.”’ 

The London Law Times states that it learns on 
good authority that the law officersof the crown 
advised the prosecution of Dr. Keneally for libels 
published in the Englishman, but the government 
was disinclined to enter upon another prosecution in 
any way connected with the Orton case.——The Lon- 
don Law Journal regrets that official Stenographers 
are not employed in the Nisi Prius Courts and Supe- 
rior Courts of England, and expressed the opinion 
“that the United States and Canada will both antici- 
pate the mother country in the accomplishment of 
this reform.’*——It is stated in an English contempo- 
rary that the Russian Minister of Justice has forbid- 
den women to practice as counsel.——Our very able and 
interesting contemporary, the London Law Journal, 
has a curious way sometimes of giving variety to its 
columns; for instance in its issue of the 5th instant, it 
copies two articles—one on ‘** English Bar Examina- 
tions’’ and the other on “ Lawyers and Statesmen ’’— 
from this journal; but in order to avoid we supposea 
sameness, it credits the first to an ‘‘American Paper,” 
and the second to the ALBANY LAW JoURNAL.——On 
the 30th of May Her Majesty’s judges, in accordance 
with an ancient custom, went in State to the afternoon 
service at St. Paul’s Cathedral. They all wore, says 
the Law Journal “ their scarlet and ermine robes and 
full-bottomed wigs, and were attended by their train- 
bearers and secretaries.’’ ‘The sermon was preached 
from the text “ Pilate said unto Him, What is truth?” 

The Sacramento Union thus comments on a serious 
subject: ‘*‘ Whether it is a natural result of champagne 
atmosphere, and strawberries all the year round, we 
know not, but it has become evident that there is 
something in the air, in the soil, or in the social condi- 
tion of'San Francisco, which inspires the women of that 
sea-girt peninsula with a perennial yearning to kill 
lawyers. The number of lawyers who have been shot, 
or shot at, by females in San Francisco, is really appal- 
ling. Crittenden, McDermott and Cobb are among the 
most prominent cases, but the calendar, indeed, 
abounds- with them; and now behold an attempt to 
take off W. H. L. Barnes. Old women attack young 
lawyers, and young women murder old lawyers, and 
all sorts of women precipitate themselves upon all sorts 
of lawyers, as if there existed a secret and mysterious 
propensity in the female breast (as developed under 
the influence of San Francisco fogs and gales) to hit a 
lawyer’s head whenever seen.”’ 
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CURRENT TOPICS. 


Uae, lawyers of Connecticut have formed a State 

Bar Association, with Judge Origen 8. Seymour, 
of Litchfield, as president. This is, we believe, the 
only State Bar Association in this country, but it is 
to be hoped that the example may be speedily fol- 
lowed in other quarters. There was a prospect, 
when the Bar Association of New York city was 
formed, that through its influence and exertions 
other local bar associations would be organized, and 
through the effort of all, a State Association result. 
But that Association has, from the beginning, been 
so conducted as not to impress outsiders with ex- 
alted ideas of its good faith. A coterie of young 
men have been permitted to run it in their own in- 
terests and to accomplish their own purposes; and 
not longer ago than last winter a prominent New 
York newspaper alleged that the chairman of the 
Legislative Committee of the Association had re- 
ported in favor of an amendment of the law of evi- 
dence, and the Association had adopted the report 
and requested the legislature to make the change; 
the sole object of the chairman, if not of the Asso- 
ciation, being to affect a case, then pending, in 
which the chairman was counsel. However this 
may be, the fact that such reports are abroad, and 
are believed, is to be lamented. A State Bar Asso- 
ciation could and ought to do much in directing 
legislation on matters of jurisprudence, in im- 
proving the law and in advancing the best in- 
terests of the profession. An annual congress of 
lawyers and jurists has, for years, been held in Ger- 
many, and has been powerful in promoting the 
unification of German law. 


A late decision of the Queen’s Bench serves to il- 
lustrate the frankness and liberal views of some 
of the English judges, if nothing else. Soon 
after the Lord George Gordon riots, an act was pass- 
ed which, after premising that certain houses had 
been opened for public entertainment and amuse- 
ment upon the evening of the Lord’s Day, ‘‘ under 
pretense of inquiry into religious doctrines and ex- 
plaining texts of Holy Scripture,” imposed a penalty 
upon the keeper of any house kept open or used for 

Vor. 11.— No. 26. 





‘* public entertainment or amusement,” on the Lord’s 
Day. In the case before the Queen’s Bench, the 
defendants’ building consisted of an aquarium, mu- 
seum, reading-room, a restaurant, a conservatory, 
gardens, etc., and on Sunday evenings a band per- 
formed a selection of sacred music, and the public 
were admitted at so much a head. Blackburn, J., 
said: “‘I am afraid we have no ground for believing 
that this act is not at present in force; and although 
I awowedly and designedly state that I am most 


‘anxious to find a hole in its provisions by which the 


defendants might escape, I am unable to see any.” 
Field, J., added, ‘‘I think those persons who are 
anxious to induce people to frequent public houses 
on Sunday less than they at present do, might great- 
ly aid their object by obtaining the repeal of this 
statute, and by encouraging such entertainments as 
these.” 


The time within which the governor is required 
to pass upon the bills of the last session expired on 
Tuesday, and the bills left unsigned then fail to 
become laws. Among those which thus failed was 
a bill amending the Code of Procedure and two or 
three other general bills of no particular importance. 
The laws of the session number 634 chapters, which 
is a considerable falling off from previous years, and 
shows one of the valuable features of the new con- 
stitutional provision. There were 730 bills passed 
by both houses of the legislatture, of which 42 were 
returned for amendment, and 54 vetoed. 


_ The English House of Lords has just made a de- 
cision in relation to the liability of passenger carriers 
which is likely to be of interest in this country. 
The text of the judgment has not yet reached us, 
but the following is said to be the substance of 
the question passed upon: The plaintiff bought a 
ticket of the defendants for a passage on their 
steamer plying between Dublin and Lilloch. The 
steamer was wrecked by defendants’ carelessness, 
and the plaintiff sued for the value of his luggage, 
which was lost. On the back of plaintiffs ticket 
was a condition to this effect: ‘‘ This ticket is issued 
on the condition that the Company incur no liability 
whatever in respect of loss, injury or delay to the 
passenger, or to his or her luggage, whether arising 
from the act, neglect or default of the Company, or 
their servants or otherwise. It is also issued subject 
to all the conditions and arrangements published by 
the company.” The defendants set this up asa 
defense, and insisted that the plaintiff was bound 
by it, whether he had read it or not. According to 
the account of the decision, a point seems to have 
been made that the condition was on the back of the 
ticket and not on the front. The Lord Chancellor 
said there was no feference on the front of the 
ticket to what was printed on the back. Lord 
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Chelmsford said the passenger would not be bound 


by the conditions unless his attention was called to 
them, and in this view Lord O’Hagan concurred. 
Lord Hatherly said that the ticket ‘was a mere 
voucher of payment, and not a contract. The Com- 
mission of Appeals of this State has also held that 
a ticket is not a contract, nor, for that matter, any 
thing else so far as the passenger is concerned; but 
any thing that the company has a mind to print on 
the ticket is a contract in favor of the company. 
The chief value of the decision of the House of 
Lords will very likely be as to the question how far 
such a condition is binding without actual notice. 


The Law Magazine and Review for June contains 
an article in opposition to the contemplated extinc- 
tion of the Order of Sergeants-at-Law, of which we 
spoke recently, and among the other arguments it 
advances in favor of that body is one which ought 
to strike an Englishman in a point where either he 
‘* must live or bear no life.” This point is in brief, 
that a Sergeant-at-Law can be retained for five 
guineas or perhaps three, while a Queen’s counsel 
would require ten or twelve. Then too, our con- 
temporary has, heard it said, that the few remaining 
Sergeants have already in anticipation, and in immi- 
tation of the advocates of doctors common divided 
the spoil and shared amongst them the price to be 
obtained for Sergeant’s Inn for its libraries and wine 
cellars, and all the curiosities—the accumulation 
of many centuries. It would be a pity to spoil this 
anticipation, though no doubt the learned sergeants 
would gladly give it up. But after all, our contem- 
porary suggests that Sergeant’s Inn is not essential 
to the liberty and well-being of the people, or the 
safety of magna charta, oreven to the learned order 
of Sergeants, as the latter can continue to live with- 
out such a local habitation as Sergeant’s Inn, but 
whether that noble set of men could keep quite up 
to the prescribed scratch without the aforesaid wine 
cellar, is a more important question, and one con- 
cerning which our contemporary says nothing. 


Mr. William H. Benjamin, the clerk of the Com- 
mission of Appeals, and Mr. Comptroller Hopkins, 
have a little difference on the salary question. _ Mr. 
Benjamin claims that the Commission of Appeals is 
placed on the same footing with the Court of Ap- 
peals, and that the law creating the Commission 
intended that the clerk should be on the same foot- 
ing as the clerk of the Court of Appeals, and that 
therefore he is entitled to a salary of $5,000 per 
year. Comptroller Hopkins does not appear to see 
the matter in the same light, and declines to pay 
Mr. Benjamin a greater salary than $3,500. The 
latter has therefore appealed to Judge Osborn at 
special term fora mandamus to coerce the comp- 
troller into planking down the whole of his hard 
earned wage. The court ‘‘ took the papers,” 
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NOTES OF CASES. 


N Dart’s Vendors and Purchasers, p. 601, it is 
said that, “as a general rule, a purchaser may 
insist on having the conveyance executed in his 
presence or attested by a witness of his own selec- 
tion.” In Hssex v. Daniell, 32 L. T. R. (N. 8.) 476, 
the Common Pleas held on the fifth instant that ‘‘a 
vendee of real property has no right to insist on the 
presence of the vendor at the execution of the con- 
veyance or on the payment of the purchase-money 
tohim personally. He is entitled to be satisfied as to 
the identity of the vendor, and as to the authority 
to receive it of the person to whom he pays the 
money ; but it is a question in each case for the jury 
whether the requisition he makes to the vendor on 
these points as a condition precedent to taking the 
conveyance or paying the money is reasonable or 
not.” 


A point in bankruptcy law of some interest, was 
decided in Leighton v. Harwood, 111 Mass. 67, tothe 
effect that one, from whose possession the assignee 
of a bankrupt has taken goods, claiming them bona 
Jide as part of the bankrupt estate, may forthwith 
replevy them from the assignee on a writ issued 
from the State court, notwithstanding that the bank- 
rupt act (U. 8. St. 1867, chap. 176, § 14) provides 
that no one shall maintain an action against an 
assignee for any thing done by him as such assignee 
without giving him twenty days notice. The court 
said: ‘*The assignment is not a precept issued by 
the court but a conveyance of the bankruptcy prop- 
erty ; giving the assignees the mere rights of owner- 
ship, but no authority or color of authority to take 
the property of strangers. If it were otherwise, 
their power to take such property would be limited 
only by their own discretion; and the assignment 
might be made an instrument of gross oppression.” 
Edge v. Parker, 8 B. & C. 697, was cited as an au- 
thority, and the decision of the United States 
Supreme Court in Freeman v. Howe, 24 How. 450, 
was distinguished on the ground that the office of a 
marshal is very different from taat of an assignee. 


In Greenville v. Mason, 53 N. H. 515, it was held 
that where a town is divided by the legislature, part 
of its territory and inhabitants being created a new 
town, none of the property of the original town 
belongs to the new corporation, except as expressly 
provided in the act of separation, and per contra, 
the new corporation is not liable for any of the 
debts of the old town. Richards v. Daggett, 4 Mass, 
539; Richland County v. Lawrence, 12 Ill. 1; Cobdv. 
Kingsman, 15 Mass. 197; Hartford Bridge Co. v. 
Hartford, 16 Conn. 149; Town of Depere v. Town of 
Belleoue, 11 Am. Rep; S. C. 31 Wis. 120. It was 
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however held in Plunkett Township v. Crawford, 27 
Penn. St, 107, that on the division of a town, each 
part remained liable for the debts of the old town, 
and that if one pays the debt, it may maintain an 
action against the other for contribution. When a 
town is divided and a new corporation formed, the 
legislature may make what division of the property 
it sees fit, and may apportion the debts in the same 
manner. 


One of those elaborate opinions for which the 
Supreme Court of New Hampshire is famous will 
be found in Hastman v. Clark, 53 N. H. 276, on the 
subject of what constitutes partnership. The head- 
note is as follows: “An agreement by which a person 
is to have a share of the profits of a business is 
competent evidence on the question of his liability 
as a partner in that business; but sharing profits, in 
any other sense than sharing them as principal, is 
not an absolute legal test of his liability. The ques- 
tion of liability is the question whether he is a 
principal bound by a contract made by himself, or 
his agent, acting by his authority, or whether he is 
estopped to deny that he is a principal] within the 
general doctrine of estoppel.” Doe, J., writes an 
opinion covering over fifty pages of the report, and 
Smith, J., has also very elaborately considered the 
authorities, 


The Supreme Court of the United States decided 


at the last term, in Garrison v. The Mayor of New 
York, the following points in relation to the con- 


demnation of private property for public use: An 
act of the legislature of the State of New York, 
passed in 1871, in relation to the widening and 
straightening of Broadway, in the city of New York, 
authorizing the Supreme Court of the State to vacate 
an order made in 1870 confirming the report of com- 
missioners of estimate and assessment respecting the 
property taken, from which order no appeal was 
allowable, if error, mistake, irregularity, or illegal 
acts appeared in the proceedings of the commission- 
ers, or the assessments for benefit or the awards for 
damage, or either of them, had been unfair and 
unjust or inequitable or oppressive as respects the 
city or any person affected thereby, and to refer the 
matter back to new commissioners to amend or 
correct the report, or to make a new assessment, is 
not unconstitutional as jmpairing the obligation 
of contracts, or depriving a person of a vested 
right without due process of law. In the pro- 
ceeding to condemn property for public use 
there is nothing in the nature of a contract be- 
tween the owner and the State or the corporation 
which the State, in virtue of her right of eminent 
domain, authorizes to take the property; all that 
the constitution of the State or of the United States, 
or justice requiring in such cases being that a just 
compensation shall be made to the owner; his prop- 





erty can then be taken without his assent. The 
proceeding to ascertain the compensation to be made 
to the owner of property, taken for public use, is in 
the nature of an inquest onthe part of the State and 
is under her control; and to secure a just estimate 
of the compensation to be made, she can vacate or 
authorize the vacation of any inquest, taken by her 
direction, where the proceeeding has been irregu- 
larly or fraudulently conducted, or in which error 
has intervened, and order a new inquest, provided 
such methods of procedure be observed, as will 
secure a fair hearing from the parties interested in 
the property. Until the property is actually taken 
and the compensation is made or provided, the 
power of the State over the matter is not ended, 


The Weekly -Notes of Cases contains the report of 
the decision of the Supreme Court of Pennsylvania, 
holding that, in an action for breach of promise of 
marriage, the fact that the plaintiff was lewd and 
unchaste goes in bar of the action, and may be 
proven under the plea of non-assumpsit, The editor 
of the Weekly Notes adds the following authorities to 
the case: The question raised by the plaintiff in 
error (third point), has been the subject of several 
adjudications in England. In Baddely v. Mortlock, 
1 Holt’s Nisi Prius Rep. 151 (1816), 3 E. C. & R. 
57, where a man brought an action against a woman 
for breach of promise, the latter had heard some 
charges against him, involving pecuniary fraud and 
perjury, and on not receiving any satisfactory ex- 
planation, broke off the match. Gibbs, C. J., held 
if the charges were true she was not bound to per- 
form the contract, but that unless they were clearly 
proven the existence of the rumor affected only 
the damages. See, also, the reporter's note to this 
case, citing Foulkes v. Selway, 3 Espinasse, Leeds v. 
Cooke, 4 Esp, 256, and as to circumstances which 
justify non-performance of this contract generally, 
Pothier, Traite du Contrat de Mariage, part 2, chap. 
1, art. 7. In Irving v, Greenwood, 1 Carr. & Payne, 
350 (1824) (11 E. C. & R. 412), it was held that if 
the promise was broken by the defendant because 
he found the plajntiff to be a loose and immodest 
woman it went in bar of the action, unless he was 
aware of the circumstances. See note also to this 
case. See also, Wharton v. Lewis,1 OC. & P. 529 (11 
E. C, & R. 459), where the same rule is extended to 
“ misrepresentation or willful suppression of the real 
state of the plaintiff's family.” In Benchv. Merrick, 
1 Car. & Kir, (47 E. C. & R.) 463 (1844), the rule 
laid down by the Court in the principal case was 
adopted, where the promise had been made in 
ignorance that the woman had had an illegitimate 
child ten years before, though her conduct since 
might have been perfectly correct. See, also Young 
v. Murphy, 3 Bing. N. C. 54 (82 E. C. & R. 88); 
Horam v. Humphreys, Lofft’s Rep. 80. 
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JUDGE DAVIS ON CONTEMPT. 


Wwe have hitherto refrained from making any par- 
ticular comment on the conduct of Judge 
Davis, in respect to the alleged contempt of court 
committed by the prisoner’s counsel on the trial of 
Tweed. We did so for several reasons; first, be- 
cause we desired to see whether reflection would 
confirm our original impressions ; second, we wanted 
time enough to elapse to enable the public mind to 
cool; third, we wanted to find out the contents of 
that letter which so wounded the judge’s sensitive- 
ness; and finally, we awaited the disposition of the 
case by the Court of Appeals, for we thought, if it 
should turn out that the judge’s law was erroneous, 
that the public would listen with some patience to 
criticisms on his etiquette. Our first impression was 
quite strong that Judge Davis had made a mistake, 
but we were unwilling hastily to criticise an eminent 
and honorable judicial officer, to whom the public 
are under some obligations. But whether we 
were right in our impressions or not, it was quite 
certain that the public were in no mood to listen to 
any expostulations as to the proceedings upon the 
trial. Two things conspired to render the bar and 
the public indifferent as to the propriety of Judge 
Davis’ conduct on the point in question. First, it 
was so singular and refreshing to find an honest and 
fearless judge in the city of New York, who had 
both the will and the ability to bring the great pub- 
lic robber to bay, that they cared little for the petty 
details that contributed to the grand result. A 
great general had won a national triumph; no mat- 
ter if, in the flush and excitement of victory, he had 
butchered a few prisoners. Second, Tweed was 
such an unmitigated and insufferable rascal, that 
they cared only for his punishment, so unexpectedly 
brought to pass. The public enemy was overthrown; 
no matter if, in the meleé, some of his heralds and 
embassadors, non-combatants, were rather roughly 
handled. But this state of excitement and elation 
has passed away. Even Tweed’s discharge, by the 
Court of Appeals, always anticipated by the great 
body of the bench and bar of the State, is not re- 
garded by the public with any undue amount of 
rage or indignation. We suppose, if it could have 
been foreseen a year ago that the Court of Appeals 
would grant a new trial in the Ingersoll case, and 
discharge Tweed, that the excellent gentlemen com- 
posing that tribunal would have needed a strong 
force of policemen to guard them on their walk 
from their hotels to the capitol. But they have 
granted a new trial to Ingersoll and have discharged 
Tweed, and the result probably will be, that the 
public will lose all the millions which there was 
such a promising assurance that they would recover. 
But the public take it quite calmly. We have not 
noticed any of the anticipated fury of the press. 
Newspapers and subscribers all seem perfect Bot- 





toms in self-repression. We have passed through 
the various stages of white heat, red heat and moder- 
ate heat, and have become so very cool that we can 
now be handled with impunity. 

But the question of the propriety of Judge Davis’ 
conduct has lost none of its importance. It is vastly 
important to the bar and to the community to know 
whether the conduct of the judge is to be considered 
as a precedent to be followed, or a proceeding to be 
eschewed. Our attention has been freshly directed 
to this subject by a very intelligent and temperate 
pamphlet, entitled ‘‘ Judicial Conduct and Deport- 
ment; Judge Davis and Six Gentlemen of the New 
York Bar: By a Member of the Profession.” 

The facts are, probably, within the recollection of 
every one, but it will do no hurt, briefly, to remind 
our readers of them. It will be remembered that 
Tweed was twice tried, and both times by Judge 
Davis; that the jury disagreed on the first trial, and 
that the judge on that trial had given some pretty 
strong evidences of his own opinion against the 
merits of the defense. Under these circumstances, 
the case comes to the second trial, and then the 
prisoner’s counsel hand up to the judge a letter, 
signed by all of them, couched in perfectly respect- 
ful language, in which they state, substantially, that 
their client fears, from the circumstances of the 
former trial, that the judge has conceived a pre- 
judice against him; and that his mind is not in the un- 
biased condition necessary to give an impartial trial ; 
and respectfully request him to consider whether 
he should not relinquish the duty of presiding at 
the trial to some other judge, at the same time de- 
claring that no personal disrespect is intended to- 
ward the judge or the court. The judge “takes 
the papers and reserves his decision;” that is to 
say, after a short recess to see what his brethren 
thought of it, he refused to take any definite notice 
of the letter at the time, but retained it and went on 
with the trial. At the close of the trial, he sen- 
tences three of the writers to a fine of $250 each, 
and subjects the juniors to a public reprimand, 
which, we infer, he considered worth that amount to 
each of them. At the same time he throws in the 
opinion that, if they had done such a thing in Eng- 
land, they would have been expelled from the bar 
within an hour. All this was in spite of the reitcr- 
ated and public protests of the counsel that they 
intended no contempt of court; that they felt and 
meant to express no disrespect for the judge, but 
that their action was taken in furtherance of, what 
they deemed to be, the vital interests of their client, 
and in the conscientious and faithful discharge of 
their duty. The judge’s reply to these protests was, 
in substance, that he accepted the disclaimer of per- 
sonal disrespect; but as to the disclaimer of inten- 
tion to commit a contempt he did not believe them; 
and this language was held to six members of the 
bar in good standing, officers of the same court with 
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himself, sworn, like himself, to do their duty as 
they understand it, and whom he repeatedly char- 
acterized as ‘‘eminent” and “distinguished ” gentle- 
men. 

Now, the first point we desire to make is this: 
If the counsel had been wrong in their action, still 
they were not deserving of the stigma put upon 
them. First. The matter of the communication and 
the manner of communicating show that the authors 
had no intention of committing a contempt. They 
might have made the same communication in a pub- 
lic manner, but they chose the vehicle of a private 
letter. So carefully was the purport of this deadly 
contempt kept secret by themselves and the judge 
that for a long time the public were quite in the 
dark; they knew that something awful had hap- 
pened, but how or why they could not discover, and 
if it had not been forthe judge, no one would ever have 
been any the wiser. Second. The counsel, both in the 
paper itself and in repeated subsequent oral com- 
munications, disclaimed ail intention of committing 
a contempt. So that, unless we put ourselves on 


Judge Davis’ platform and choose to disbelieve 
these six ‘‘ eminent-” and “ distinguished ” members 
of the New York bar, we must conclude that the 
wrong, if any was done, was inadvertent and unin- 
tentional. Third. The counsel declared that they were 
acting as their conscience and their sense of official 


duty dictated. It must be remembered that counsel 
are as much officers of the court as the judge; that 
their duties are fully as important and a great deal 
more onerous and responsible, and that they have 
an oath to keep as well as the judge. In this case, 
although they respected the judge, yet they consci- 
entiously felt that their duty to their client required 
the action in question. At least, so they said and 
reiterated, and all that appeared to gainsay it was 
the judge’s avowed conviction that, spite of all they 
said, they entertained a ‘‘secret contempt” for the 
court! Fourth. No harm was done by the action of 
the counsel; no disturbance in court was created; 
no serious interruption of business occurred; no 
evil was likely to accrue from the example. Now, 
we think it is difficult for a court to make out of 
this ‘‘ disorderly, contemptuous or insolent behavior, 
committed during its sitting, in immediate view 
and presence, and directly tending to interrupt its 
proceedings or to impair the respect due to its au- 
thority.”” The tenor of the ‘communication would 
have remained a secret to this day if the judge had 
not seen fit to divulge it. No interruption of busi- 
ness in court would have occurred if the judge had 
not taken a recess to consult the authorities and 
ascertain whether he had been insulted. So we re- 
iterate, even if the counsel ought not to have handed 
up that paper, yet, under the circumstances, there 
was nothing calling for punishment. If Judge 
Davis concluded, after consultation with his breth- 
ren, that he did not like the paper and that his feel- 





ings had been hurt, he should have followed the 
example of delicacy set by the officers of the court 
who presented the communication to him, and 
handed them a paper setting forth his views, or in- 
vited them to dinner at Delmonico’s, during the 
intermission, and had a friendly explanation under 
circumstances provocative of good humor. The 
judge did just right in going on with the trial; he 
did just wrong in becoming angry about the 
paper. 

But we are disposed to take far higher ground 
than this. If Judge Davis is right, we have this 
principle established —a prisoner at the bar has no 
right, through his counsel, in a respectful and pri- 
vate manner, to say to the presiding judge that he 
feels, from the circumstances of a former trial, that 
the judge has made up his mind against him, and 
that therefore he ought not to sit in judgment upon 
him; and to request him, being informed of the 
prisoner’s feeling, to consider whether he will not 
give place to some other judge who has not heard 
the case. God forbid that this should be the law! 
We do not believe that it is the law in any free coun- 
try on the face of the earth. We do not know any 
law that compels counsel to pretend to believe that 
the judge is unbiased in a particular case. With 
great deference for Judge Davis, we do not believe 
that one of the English judges on the Tichborne 
trial would have taken offense had Dr. Keneally sent 
up such a letter. On the contrary, we find, from the 
record of that trial, that they endured conduct from 
the defendant’s counsel, compared with which that 
of the counsel for Tweed should be considered the 
deepest reverence and the most servile prostration, 
not only without kicking the offender out of the 
profession within “a single hour,” but without even 
fining him the English equivalent of $250. We 
dare assert that a counselor has a perfect right pub- 
licly to stand up in his place in court, and say just 
what Tweed’s counsel put in their paper; much more 
to express the same sentiment in a private letter to 
the judge. We think a counselor has a perfect 
right to say to the jury that they are not to be influ- 
enced by the judge’s opinion on the facts, although, 
if the pamphlet to which we have referred is to be 
credited, Judge Davis did on the first trial refuse to 
charge the jury that they were ‘‘to-find according to 
the evidence, upon their oaths, without any influence 
from the court whatever.” We have known other 
judges, of talents, honor and reputation equal to 
Judge Davis’, to charge just that proposition upon 
request; and they were too sensible and had too 
much self-respect to take offense at the request. We 
read, in the famous trial of Hone before Lord Ellen- 
borough in the days when prisoners were allowed no 
counsel, how, when his Lordship interrupted, wor- 
ried, and browbeat the prisoner, the latter exclaimed, 
“My Lord, you are not my judge; these,” turning 
to the jury, “are my judges.” And even the high- 
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handed Ellenborough knew the temper of the Eng- 
lish nation too well to dare to punish Hone for a 
contempt. But it seems to have been-Teserved for 
Judge Davis to take the contract of putting an end 
to the imaginary custom of ‘‘driving judges from 
the bench in this way.” We say the imaginary cus- 
tom, for Judge Davis ought to have learned that 
this is not the way in which the people of the State 
of New York ‘‘ drive judges from the bench.” The 
right of respectful petition is pretty broad in this 
country, and it is not confined to Congress. We 
quote the following from a communication on this 
subject, written by one of the oldest and most hon- 
ored of the lawyers and public men of this State: 
“We, in America, know of no office so exalted that 
we may not address its incumbent in a respectful, 
manner. We petition our presidents, senators, con- 
gressmen and governors, even to do many things 
which they do not desire todo. Inthe palmy days 
of slavery, those who had petitioned Congress to 
abolish slavery only had their petitions neglected 
or rejected. They were never fined or imprisoned 
for presenting them. And it will be indeed a sad 
day for our country and the liberties of our people, 
when the petulance or supposed dignity of our judges 
shall lead them to assume the ground that they hold 
a position so elevated as to be above being addressed 
by any counselor or layman, if that address be 
couched in respectful language. Such an assump- 
tion, by our judges, would be far more apt to breed 
contempt in every manly mind than to surround the 
bench with the halo of true dignity. Indeed, it 
would be well for Judge Davis himself to inquire 
whether there is any precedent for the official aston- 
ishment with which he looked upon Fullerton and 
his associates, except that of Mr. Bumble, the beadle, 
in Oliver Twist, who felt such unspeakable wonder 
at the charity boy, who, not satisfied with his scanty 
meal at the work-house, dared to ‘ask for more !’” 
We write in no spirit of hostility to Judge Davis. 
We wish to disclaim it just as distinctly as the six 
unfortunate letter-writers did the contempt. We 
have admiration for his talents, confidence in his 
integrity, gratitude for his public vervices. ~ But, 
after a careful review, we cannot resist the conclusion 
that the quarrel between the judge and the counsel 
resolved itself into an imagined personal affront. We 
wish to put our opinion, for what it may be worth, 
distinctly on record, that as between judge and 
counsel the respect properly is not all on one side. 
Judges owe something to counsel, as well as counsel 
to court. When we take one of our number and 
put him on the bench and make a judge of kim, he 
does not become a god all at once. He is still a 
man, just like the rest of us, is just as liable to make 
mistakes, does not, simply because he is a judge, 
know any more than the lawyers who made him 
judge, and, in short, gains by his elevation no 
superhuman attributes or capacities. He gets no 





despotic power over ourselves. He acquires no ar- 
bitrary privilege of taking offense, nor any extra 
gentlemanly right to refuse to accept the pledged 
word of honorable counselors. If he will take offense 
when none is meant, and refuse to be comforted, 
he would much better confine his grievances to his 
own breast, not “interrupt the proceedings of court, 
or impair the respect due to its authority,” by a public 
avowal of his conviction that he is an object of con- 
tempt, and not strip counsel of their property, or 
put them in prison for insisting that they have a 
respect for him. It is much more important to our 
institutions that the bar should be free and untram- 
meled, within reasonable bounds, than that sensitive 
hysterical judges should have their feelings guarded 
against offense. It is much more vital for the perpet- 
uity of our institutions that William M. Tweed should 
have had a fair and impartial trial before an unbias- 
ed and unprejudiced court, than that Noah Davis 
should have vindicated his sensitiveness against an 
assault which the persons on whom he charges it 
assert that they never made. We pay our judges 
their wages to try the rights of parties, and not to 
run a tilt against emotional contempts. 

It may perhaps be thought by the public that the 
patience with which the counsel took their punish- 
ment indicates a consciousness that they deserved it. 
But lawyers understand the consequences of refusing 
to submit. If these gentlemen had refused to pay 
their fines, they would have been liable to languish 
in jail at the pleasure of Judge Davis. Even if he 
had not imprisoned them, their business would have 
been ruined, for the public would not have dared 
to employ men who were under the displeasure of the 
judges. So they were practically as helpless as 
Phelps, Dodge & Co. in the hands of the govern- 
ment officials. 

But if the counsel were hcipless, so were not the 
bar and the Bar Association. They were not help- 
less, but they were silent. Like the docility of the 
animals on Alexander Selkirk’s Island, their “ tame- 
ness was shocking.” The wave of public opinion 
had washed out of them the natural resentment 
which every lawyer ought to feel at an act of injus- 
tice to one of his brethren. But the wave has sub- 
sided, and the public, having struck, are now capable 
of listening. This matter is too important to go 
unnoticed. Where is the Bar Association? If 
Judge Davis was right, we should like to hear them 
say so; if wrong, their sympathy would be quite 
welcome to the sufferers.. We do not set ourselves 
up as censors. We have not the slightest acquaint- 
ance with any of the actors in this legal drama. 
We simply express our own views and the views of 
some other members of the rural bar and of some of 
the judges of the State, when we say that we ear- 
nestly hope that Judge Davis’ action in this case may 
not be suffered by the silence of the bar to grow into 
a precedent. The revered Judge Hogeboom once 
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said on a trial, in regard to a ruling which he made, 
and for which there was no precedent, “I know it is 
equity, and I think it is law.” We should say of 
this ruling, we know it is not equity, and we think 


it is not law. 
———_—__— 


LEGAL TEXT-BOOKS. 


| yrenommerrnncas KENT appears not to have had a 
very exalted opinion of text-books as evidences of 
the common law, for several times in substance, and 
once in express terms, he declared that ‘‘ the reports 
of judicial decisions contain the most certain evi- 
dence and the most authoritative and precise appli- 
cation of the rules of the common law;” but he 
admitted that ‘‘there are numerous other works of 
sages in the profession which contribute very essen- 
tially to facilitate the researches and abridge the 
labor of the student.” Chancellor Kent only ex- 
pressed the generally accepted notion that text- 
books are always of less authority than adjudica- 
tions. It was, of course, an Irish Lord Chancellor 
who declared that Sugden’s Treatise on Vendors and 
Purchasers was not to be cited as an authority per se 
(2 Molloy, 561); which was rather an extreme re- 
mark, considering the very great ability of that 
work and the fact that Mr. Sugden had been that 
same Lord Chancellor’s immediate predecessor. 
In the civil law—a much more scientific system 
than the common law, and a system to which our 


own is slowly but steadily approximating —in the 


civil law the tex -book stood first. The jus respon- 
dendi had the force of law, and the highest place in 
the scheme of Justinian was given to a digest of 
their contents. 

It is true that a majority of modern text-books are 
the production of young men not profoundly versed 
in the law, and that they are usually little more than 
methodized digests, or a sort of catalogue raisonné of 
cases, dicta and decisions — useful as guides to the 
law, but not as exponents of the law; but there are 
also other works, the thoughtful, able productions of 
men of learning and brains — of men at whose feet 
most of our judges might profitably sit for instruc- 
tion — and it strikes us as an absurd fiction to regard 
them as second to the outgivings of a third-rate 
judge, or to the oracular verbiage of one whom 
party service or a freak of fortune has lifted to the 
seat of justice. 

One needs but to read Judge Davis’ opinion of 
the Court of Appeals, or to cast his eye over Bige- 
low’s “Overruled Cases,” to discover how very fal- 
lible judges are, how much they surpass in that par- 
ticular Blackstone or Coke or any other of those writ- 
ers concerning whose errors so much has been said. 

The fact is that a really good text-book is usually 
the effort of an abler man than the average judge, 
and a better guide to the rule and reason of the law 
than the most solemn adjudication of the ordi- 
nary tribunal. 





BANKRUPTCY LAW. 


PARTNERSHIPS AS AFFECTED BY BANKRUPTCY. 


HE Supreme Court of the United States, in Am- 

sinck v. Bean, assignee, decided an important point 
in the law of bankruptcy in its relations to partner- 
ships. The following is the substantial part of the 
opinion of the court by Clifford, J.: 

“The single question presented for decision is 
whether the complainant, as the assignee of the estate 
of an individual partner of a debtor copartnership, 
can maintain a suit to recover back money previously 
paid to a creditor of the copartnership, upon the 
ground that the money was paid to such creditor in 
fraud of the other creditors of the firm and in fraud 
of the provisions of the bankrupt act. 

“* Assignees in bankruptcy of the estate of an insol- 
vent copartnership may, perhaps, maintain such a suit 
for such a claim, even though the money was paid by 
an individual partner under such an agreement to 
compromise his separate debts, as the assignees in sucha 
case are required to keep separate accounts of the joint 
stock or property of the copartnership and of the separ- 
ate estate of each member of which the copartnership is 
composed; and the provision is that the net proceeds 
of the joint stock and property shall be appro- 
priated to pay the creditors of the copartnership, 
and that the net proceeds of the separate estate of 
eac h partner shall be appropriated to pay his separate 
creditors. 

‘* None of the proceeds of the separate estate of the 
individual partners can be appropriated to pay the 
partnership debts, unless the proceeds from that source 
exceed what is necessary to pay the separate debts of 
the partner, nor can any part of the proceeds of the 
joint stock or property of the copartnership be appro- 
priated to pay the separate debts of the individual 
partner, unless there is an excess from that source be- 
yond what is required to pay the partnership debts. 
14 Stat. at Large, 535. 

“These regulations show that, in cases where they 
apply, the assignees in bankruptcy of the joint stock 
and property of a copartnership are required to ad- 
minister the separate estate of the individual mem- 
bers of the firm or company, as well as the described 
estate of the copartnership; but the bankrupt act con- 
tains no regulations of a corresponding character 
applicable in a case where an individual member of 
a copartnership is adjudged a bankrupt without any 
such decree against the copartnership, or the other 
partner or partners of which the copartnership is 
composed. 

“ Tnstead of that, the bankrupt act provides that in 
all other respects the proceedings against the partners 
shall be conducted in the like manner as if they had 
been commenced and prosecuted against one person 
alone. Partners are not entitled in any case to come 
in competition with the joint creditors upon the part- 
nership funds, whatever may be the rights and equities 
which would otherwise attach between them and the 
bankrupt partner or partners. 

‘Where all the partners become bankrupt, the gen- 
eral rule is that the separate estate of one partner 
shall not claim against the joint estate of the partner- 
ship in competition with the joint creditors, nor shall 
the joint estate claim against the separate estate in 
competition with the separate creditors McLean v. 
Johnson, 3 McLean, 202. 
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** Doubt upon that subject cannot be entertained, | 
and it is equally clear that a solvent partner cannot 
prove his own separate debt against the separate estate 
of the bankrupt partner, so as to come #m competition 
with the joint creditors of the partnership; for the plain 
reason that he is himself liable to all the joint cred- 
itors, which is sufficient to show that in equity he can- 
not be permitted to claim any part of the funds of the 
bankrupt before all the creditors to whom he is liable 
are fully paid. Emery v. Bank, 7 N. B. R. 217. 

“Neither can a solvent partner prove against the 
separate estate of the bankrupt partner in competition 
with the separate creditors of the bankrupt, until all 
the joint creditors of the partnership are paid or fully 
indemnified; for if a dividend were reserved to such a 
party on such proof the joint creditors might be in- 
jured by such solvent partner stopping the surplus of 
the separate estate, which would otherwise be carried 
over to the joint estate ; ur the separate creditors might 
be injured by the funds being stopped and the trans- 
mission of the same be delayed. Story on Part. 406; 
Robson on Bankrupt (2d ed.), 621; Ex parte Lodge & 
Fendal, 1 Ves., Jr., 166; Ex parte Maude, Law Rep., 2 
Ch. App. 555. 

“Two exceptions are admitted to that rule: 1. Where 
the property of a partner has been fraudulently ap- 
plied for the purposes of the partnership. 2. Where a 
distinct trade is prosecuted by one or more of thé 
members of the firm. 1 Deacon (3d ed.), 852. 

“Subject to the preceding rules, as explained, the 
solvent partners retain their full right, power and au- 
thority over the partnership property after bankruptcy, 
in the same manner and to the same extent as if no 
bankruptcy of a particular partner had occurred. 
Their lien also remains in full force, not only to have 
the partnership funds applied to the discharge of 
the partnership debts and liabilities, but also to the 
discharge of all the debts due by the partnership to 
them, or any one of them, as well as for their own 
distributive shares, if any, in the surplus. Bump on 
B. (7th ed.) 660; Collier on P. (8d Am, ed.), § 860. 

“Debts due by the bankrupt partner to the partner- 
ship are entitled to priority in preference to the debts 
due by him to his separate creditors, and if the joint 
funds prove insufficient to discharge his debt to the 
partnership, the solvent partners have a right to prove 
the deficiency against the separate estate of the bank- 
rupt pari passu with the separate creditors. Bump 
on P. (7th ed.), 220. 

“ Bankruptcy, it is said, when decreed by a compe- 
tent tribunal, dissolves the copartnership, but the joint 
property remains in the hands of the solvent partner or 
partners, clothed with a trust to be applied by him or 
them to the discharge of the partnership obligations, 
and to account to the bankrupt partner or his assignee 
for his share of the surplus. Ex parte Norcross, 5 
Law Rep. 124; Harvey v. Crickett,5 Maule & Selw. 339. 

“* Exceptions undoubtedly exist to that rule where 
it appears that the partnership or all the partners are 
insolvent, even though some of them may not be in 
bankruptcy. Ayer v. Brastow, 5 Maule & Selw. 501; 
Murray v. Murray, 5 Johns. Ch. 60; Barker v. Good- 
air, 11 Ves. 86; Smith v. Stokes, 1 East, 367; Parker v. 
Muggridge, 2 Story, 348. 

“ Assets are to be marshaled between the creditors 
of the copartnership and the separate creditors of the 
partners only when there are partnership assets and 
separate assets of individual partners, and proceedings 





have been instituted against the partnership and the 


individual members, a8 provided in the thirty-sixth 
section of the bankruptaet. Ex parte Leland, 5 'N. B. 
R. 222; Ex parte Downing, 1 Dill. 36. : 

“Certain exceptions also exist to that rule where 
both the joint and separate estates are administered 
Ex parte War- 


by the assignees of the copartnership. 
ren, 5 N. B. R. 229, 

‘* Many decided cases support the proposition that 
the bankruptcy of one partner operates as a dissolution 
of the cupartnership, but such an adjudication obtained 
by one partner against another will not,be sustained, if 
the real object of the petitioner is to dissolve the firm, 
and the adjudication is not required for any other 
purpose. Shelford on B. (3d ed.) 186; Ea parte Chris- 
tie, Mont. & BL 314; Ex parte Browne, 1 Rose, 151; Ex 
parte Johnson, 2 M., D. & D. 678. 

“Tnvoluntary proceedings in bankruptcy were in- 
stituted in this case against the senior partner of the 
copartnership, and it is conceded that no such pro- 
ceedings have ever been commenced against the co- 
partners, or the otherpartner. Proofs were introduced 
to show that the other partner was largely indebted 
to the firm, and it may be conceded that the proofs 
are sufficient to show that the firm is insolvent; but 
there is nothing in the record to show that the com- 
plainant possesses any other authority to maintain the 
suit than what he derives by virtue of his appoint- 
ment as assignee of the estate, real and personal, of 
the bankrupt senior partner of the copartnership. 

“Repeated decisions have settled the rule that an 
assignee of the estate of an individual partner has no 
such title as will enable him to call third parties to an 
account for partnership property; and it is difficult to 
see why that rule does not dispose of the case before 
the court. Bump on B. 660. 

“All of the debts embraced in the compromise 
agreement were partnership debts, and the payments 
made to procure the signature of the appellants were 
made to discharge those debts; nor is the question 
affected in the least by the fact that some small part 
of the fund used to make those payments was earned 
by the senior partner in transacting the business of, 
the copartnership, subsequent to the time when the 
firm suspended payment. Most of the amount, it is 
conceded, was taken from the partnership assets, and 
the whole was paid as being the money of the copart- 
nership. 

** Money paid under such circumstances, if it can be 
recovered back at all, must be claimed by the partner- 
ship in whose behalf it was paid, or by an assignee 
duly appointed to administer the joint estate, as it is 
quite clear that neither an individual partner, nor his 
assignee, can call the party, to whom such a payment 
has been made, to an account for such a payment any 
more than he could for any other debt due to the co- 
partnership. If liable in fact, a voluntary payment 
to the appellee would not discharge the obligation, as 
the liability, if it exists, is toanother party; nor would 
a judgment in this case, even if satisfied, be a bar toa 
subsequent suit in the name of the partnership or their 
duly appointed assignees.”’ 

———— 

Just prior to the departure of Sergeant Ballantine 
from the Indian shores, he was presented with an 
address from the Rajkote Association, subscribed 
with the name of Nagindas Brybhukhandus, a Vakeel, 
and authorized translator in the Courts of Kattywar; 
thereupon the government announced that his 
“Sunuds are canceled from this date.” 
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LAW AND LETTERS. 


ORD BROUGHAM spoke in his “* Lifeand Times” 
with evident pride of the literary superiority of 
the Scotch bar, and of :the fact that ‘the literary 
reputation, which would. inevitably prove fatal in 
Westminster Hall, rather aids than impedes the law- 
yer’s progress in Edinburgh,’’ and he names a number 
of the great advocates of his day who were also known 
in letters. Our very excellent contemporary, the 
Scottish Law Magazine, in its last number, thus pleas- 
antly dwells upon this general subject of law and 
letters : 

“The late Lord Chancellor Campbell wrote a book 
to prove that Shakespeare was a lawyer. We think he 
failed to make out his case, and that, on his own show- 
ing, a Scotch verdict of ‘not proven’ must be given 
against him, However it may be as regards Shake- 
speare, there can be no doubt that there has existed in 
all ages a sort of occult freemasonry of friendship be- 
tween law and literature. The stern disciples of 
Themis and the volatile votaries of the Muses have 
always lived on the best of terms, and the happiest 
results have followed to both from the blending of the 
most opposite qualities, Law is not so dry a study as 
the uninitiated suppose; for it has within its sphere 
both the tragic and comic drama, and oftentimes the 
elements of the strangest romance. Aristotle was 
perhaps the highest type of what the profession calls a 
‘legal mind;’ yet D’Alembert has said that Aristotle 
had as great an imagination as Homer, and that had 
he bent his genius to poetry, he might have equaled, 
if not excelled, the Iliad. Be that as it may, it is 
evident the legal and logical mind of Aristotle was 
enlivened and enlarged by an exhaustive study of 
Homer’s works. The greatest orators and lawyers of 
Greece and Rome are loud in their expressions of grati- 
tude to Homer and the other Greek poets. ‘They 
read them by day and studied them by night,’ and 
drew from them grace, inspiration and wisdom. But 
the converse of the proposition is not quite so obvious 
that some of the greatest poets and prose writers of 
ancient and modern times have had their wits sharp- 
ened, and their fitful ‘fancies tamed down and re- 
strained within the bounds of propriety and common 
sense, by au early corrective course of legal study. 
Such, however, is the fact, and, so far as our limited 
space will permit, we intend to adduce some illustrious 
examples in support of this proposition. Let us select 
one from among the Roman poets. On entering the 
forum, who attracts our gaze? The gay, graceful, elo- 
quent and witty poet, Ovid, dressed in a flowing robe, 
busily engaged pleading causes before the Pretor with 
all the acuteness of a practiced lawyer. A crowd of 
clients are standing around him, and in front one sees 
his old, grey-headed father, listening with all a parent’s 
pride to his son’s youthful eloquence, and predicting 
that he will rise to the highest judicial offices of the 
State. Fora while Ovid devoted himself assiduously 
to the law and humored his father’s wishes. He got, 
and filled with credit, several judicial offices, but the 
Muses who had rocked his cradle were determined 
that the child of their choice should not be altogether 
lost to the warld. So they threw the young lawyer in 
the way of Propertius, Macer, Ponticus and other 
eminent poets and wits of that day, and weaned him 
away from the company of lawyers. Still clients came 
to him, and a struggle went on between his ambition 
and his pleasure — betwen duty to his father and the 





duty which he owed to himself, to the genius within 
him which was vainly struggling for utterance. As a 
last resource, the Muses plunged Ovid in love, and their 
conquest was then complete. Themis and his old 
father withdrew from the forum crestfallen and dis- 
consolate. Young Ovid will never adorn the judicial 
bench; but do not weep, old man, thy son will have a 
poet’s, if not a prophet’s, mantle of glory thrown 
around him for all time! But what shall one say of 
Ovid’s predecessor, the great Cicero? One might write 
a volume to show how much he was indebted to the 
law, and how much the law was indebted to him. He 
united the two professions of law and literature ina 
loving and lasting union, of which his works are the 
fruit. Cicero rose to the consular dignity, and saved 
his country from a great danger; but we believe his 
life would have been happier, and his fame greater, if 
he had quitted the law and politics, as Ovid did, and 
devoted himself exclusively to letters. No man can 
well serve two masters, and though Cicero tried to do 
this, and won honor in both law and letters, yet his 
strength —and, we think, his mental treasure as well 
as pleasure — lay in literature. He was a great prose 
poet, and his popularity as an author is owing to the 
knowledge of the world and the human heart which, 
as alawyer, he acquired. The Romans were a more 
common-sense, legal and less imaginative people than 
the Greeks; more a stern race of warriors and jurists 
than poets and philosophers. Hence, with the excep- 
tion of Virgil, one finds the works of most of their 
authors and poets leveled and regulated down, so to 
speak, to the consistence and tone of a code of laws. 
Genius and enthusiasm are there, but ‘ cabined, crib- 
bed and confined,’ and held under restraint by a 
despotic will. The only way one can account for this 
is by supposing that the divine afflatus of the poet was 
somewhat dried up by the course of legal study which 
every Roman had to undergo. 

“Shining through the darkness of the middle ages, 
one lights upon the lonely, loving and somewhat 
melancholy poet, Petrarch, as he sits studying the 
Pandects at the University of Bologna, whither he 
had been sent to acquire a knowledge of the law, to 
enable him to carry on the lucrative business of his 
father, who was a Florentine notary. The professional 
knowledge which Petrarch gained was useful to him 
in after life. It made him an apt man of business, 
and fitted him to carry through many negotiations 
important to his country. Besides, Petrarch’s appren- 
ticeship to antiquarian and legal lore may have led 
him to collect and collate, as he did, some of the most 
valuable manuscripts of the ancient classics. His 
great contemporary, Dante, was not bred to the law, 
but as he acted for some years as one of the chief 
magistrates of Florence, it is not unreasonable to sup- 
pose that he was well-versed in the laws and customs 
of his country. His countryman and successor in the 
laurel, Ariosto, attended the University of Padua, 
and devoted five years of his life to the study of the 
law. Disliking the profession, he ultimately aban- 
doned it, and his father unwillingly consented to his 
doing so; but the knowledge he had got became in- 
grained in his nature, and was not without its use in 
after life. It enabled him, like Petrarch and Dante, 
to take part in public business, and conduct many 
negotiations. 

* Leaving Italy and entering France, we find that 
‘old Montaigne’ studied law for some years, and 
was afterward a counselor in the parliament of Bor- 
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deaux. The ease and quiet of a country life had, how- 
ever, greater charms for him than the turmoil of the 
wordy bar, and so he retired to his paternal property, 
and fave the world the fruit of his meditations in his 
celebrated ‘Essays.’ The ‘great Corneille,’ father of 
the French drama, was the son of a lawyer who prac- 
ticed at Rouen. Corneille tried the law for a short 
time, but gave it up in his twenty-third year, and de- 
voted himself to the drama, with what success the 
‘Cid’ and all France can testify. Boileau belonged 
by descent and connections to a family of lawyers. 
The good-natured boy, who would never speak ill of 
any one, passed as an advocate at the age of twenty- 
one, and tried but failed to get into practice. Whata 
blessing to the world that he did not succeed! Had 
he done so, French law would not have been much en- 
riched, and its literature would have lacked some 
sparkling satires —especially the ninth one, wherein 
he shows his legal learning and knowledge of the law- 
yers of his age. 

“The greatest literary name in France is that of Vol- 
taire, yet he, too, was a lawyer, the son of a notary of 
good repute, named Arouet, who had an extensive 
practice as a conveyancer. The ambition of the father 
was to see his son follow in his footsteps. For this 
purpose he put him for some time into a lawyer's 
office, and then sent him to The Hague to study Theo- 
dosius. Fate, however, had other work for the young 
Voltaire, than to pore over musty parchments. He 
passed at the bar, but not liking the employment, 
speedily deserted it, and soon after, for want of a suffi- 
cient knowledge of the law of libel, got himself shut up 
in the Bastile, where he was confined fora year. He 
had a somewhat low opinion of lawyers, and he 
defines ‘wn avocat’—says Mr. Morley, in his recent 
Life of Voltaire—‘as a man who, not having money 
enough to buy one of those brilliant offices on which 
the universe has its eyes fixed, studies for three years 
the laws of Theodosius and Justinian so as to know 
the custom of Paris, and who, at length having got 
matriculated, has the right of pleading for money with 
a loud voice.’ 

“The two greatest poets of Germany, Schiller and 
Goethe, were both students of law. Schiller was 
compelled to study it for two years, and then left it 
for medicine. Goethe, however, seemed to have had a 
lingering affection toward the legal profession, as open- 
ing to him a new intellectual pursuit; for though his 
legal studies at Leipzig were desultory, and broken in 
upon by youthful frolics, he afterward recurred to and 
completed them at Strasburg, by taking the degree of 
doctor of laws. Thus far we have shown, and we 
hope satisfactorily proved, that some of the great 
poets of Rome, Italy, France and Germany were 
more or less tinctured and imbued with the study and 
practice of the law. Law and letters go hand in hand, 
and the intercourse between them has been beneficent 
and beneficial. Our remarks hitherto have been lim- 
ited to foreign writers; let us trace and see whether 
English literature shows any signs of this happy union 
of law and letters. Going to the well-spring of Eng- 
lish poetry, what do we find? Tradition says, for there 
is no certain history, that the father of English poetry, 
Chaucer, studied law at the Inns of Court. His life 
and works somewhat confirm the truth of the tradi- 
tion; for he got early into public employment, and 
the author of the ‘Canterbury Tales’ must have been 
a many-sided man; with more than a lawyer’s acute- 
ness of observation, knowledge of the world, and busi- 





ness capacity. In his ‘Canterbury Tales’ he defines 
the character of a ‘Sergeant at Law’ in such a life- 
like manner, ‘ who was always busy, yet seemed busier 
than he was,’ that we cannot but think Chaucer drew 
it fr..m his own experience at the bar. His friendand 
follower, Gower, was a student of law at the Inns of 
Court, and, it is said, he afterward reaped the reward 
of his legal labors by reaching the dignity (how rarely 
obtained by a poet!) of becoming chief justice of the 
Common Pleas. It is to be hoped the laurel of the 
poet brought no discredit on the ermine of the judge. 

“The most poetical of poets, the gentle Spenser, 
who seems to have been of imagination all compact, 
cannot have had any thing in common with harsh- 
grained law, or legal pursuits; and yet it may be said 
he lost his own and his child’s life, and—what was more 
precious to him and the world than even life itself — 
his unpublished manuscripts, in faithfully fulfilling 
his duty as a lawyer and a magistrate. One is puzzled 
at ‘the statement, and hesitates to believe that the 
author of the ‘ Fatrie Queen’ was alawyer. Yet it is 
a fact that Spenser was one of the clerks of the Irish 
Court of Chancery, and afterward, in 1598, made 
sheriff of Cork, and it was while endeavoring, in the 
capacity of sheriff, to quell the rebellion of Tyrone, 
that his castle of Kilcolman was burned, and his child 
perished in the flames. The horrors of that terrible 
night preyed on his sensitive, affectionate mind, and 
the poet died of grief in London the year after. From 
Spenser one natually turns to Shakespeare, tu know if 
he, too, wasa lawyer? The important, bustling, little 
attorneys of Stratford, who enjoyed his wit and shared 
his satire, are silent on the subject, and have left no 
indenture to show that ‘sweet Will’ was bound their 
apprentice. But those of our readers who wish to 
know the arguments in favor of Shakespeare’s hav- 
ing studied law, cannot do better than read Lord 
Campbell’s book, where they are clearly and ably set 
forth. 

“The name of Bacon is dear to literature, and his 
Novum Organum marks an era in the history of 
science; but it would be well for his character and 
fame could a veil be drawn over his conduct as a law- 
yer. He was a barrister of Gray’s Inn, and rose rap- 
idly in his profession, first to a silk-gown, then to be 
Solicitor-General, Attorney-General, and ultimately 
Lord Chancellor. Good fortune seems then to have 
forsaken him, and his after history may be summed 
up in the severe but graphic words of the poet: 


‘The greatest, brightest, meanest of mankind.’ 


In his evil days he busied himself with preparing a 
digest of the laws of England, and found solace and 
comfort from those literary studies which had adorned 
his prosperous fortune. 

“The poet Drayton was not alawyer, but he was so 
much a friend of the great lawyer and antiquary Sel- 
den, that Selden wrote all the notes and illustrations 
to Drayton’s ‘Polyalbion,’ or poetical history of 
England; and, therefore, when one thinks of the poet 
Drayton, it is meet to remember the lawyer Selden, 
whom Milton speaks of as ‘the chief of learned men 
reputed in this land.’ 

** The muse of Ben Jonson does not seem to have been 
subjected to a course of legal study, but his most inti- 
mate friends and patrons were lawyers, and he showed 
his esteem for the profession by dedicating his play of 
‘Every Man out of his Humor’ to the Inns of Court, 
‘the noblest nurseries of humanity and liberty in the 
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kingdom.’ In this dedication he says, ‘I understand, 
you, gentlemen, not your houses: and a worthy suc- 
cession of you, to all time, as being born the judge of 
these studies. When I wrote this poem, I had friend- 
ship with divers in your societies; who, as they were 
great names in learning, so they were no less exam- 
ples of living’—a noble testimony to the merits of the 
barristers of that age from one not over profuse in 
praise. It was to show his friendship for and to visit 
a plaintive Scottish poet and advocate,— Drummond 
of Hawthornden,— that Jonson made his memorable 
journey on foot from London to Edinburgh. In 
Drummond’s classic shade he met and conversed with 
the ablest and best of the Scotch lawyers of that age, 
and carried away with him many a racy anecdote of 
the rough doings of the Senators of the College of Jus- 
tice for the amusement of his more polished friends at 
the Inns of Court. 

“The poet Drummond was a member of the Scotch 
bar, and President Lockhart is stated to have said 
that had he followed the legal profession he would 
have made the best figure of any lawyer of his time. 
Unfortunately for his success in law, however, Drum- 
mond fell immoderately in love witha young lady, 
who returned his affection, but died before her time. 
Inconsolable for her loss, he went to the Continent, 
and tried to divert his grief by traveling through 
France, Italy and Germany. Eight years of absence 
from attendance on the court destroyed his prospects 
of success at the bar, but made him an accomplished 
scholar, and one of the most elegant of Scottish poets. 

“The names of Beaumont and Fletcher are redolent 
of law and lawyers. Francis Beaumont was a member 
of the Inner Temple, and came of a race of lawyers 
and poets. His grandfather, John Beaumont, was 
Master of the Rolls, and his father, Francis Beaumont, 
one of the judges of Common Pleas. Honored and 
esteemed in their profession as these judges were, the 
name of Beaumont would have long since perished 
from memory, had it not been for the merits of the 
poet and dramatist, who has given it a local habitation 
in literature, and made it illustrious for all time. Beau- 
mont made no great figure as a lawyer, nor is it to be 
wondered at, when we consider he lived only thirty- 
three years; and yet how in that short space of time 
he managed to improve and enrich our literature with 
fifty-three plays, some of them the finest in the lan- 
guage! No young Thurlow or Erskine, toiling toward 
the woolsack, ever worked harder! Nor was this the 
best and only outcome of this noble-minded man; 
for, in union with Fletcher, he showed the world that 
friendship was something more than a name, and that 
literary men can live and work together without envy 
or jealousy. The ‘Mask of the Inner Temple and 
Gray’s Inn’ was written by Beaumont at the request 
of these societies, and performed before King James 
and his Queen at Whitehall, on the 20th February, 
1612. It is dedicated ‘to the worthy Sir Francis 
Bacon, His Majesty’s Solicitor-General, and the grave 
and learned bench of the anciently allied houses of 
Gray’s Inn and the Inner Temple.’ ‘ You’ (he says) 
‘that spared no time nor travel, in the setting forth, 
ordering and furnishing of this masque (being the first- 
fruits of honor of this kind which these two societies 
have offered to His Majesty), will not think much to 
look back now upon the efforts of your own care and 
work. ... And you, Sir Francis Bacon, espe- 
cially, as you did then by your countenance and lov- 
ing affection advance it, so let your good word grace it 





and defend it, which is able to lend value to the great- 
est and least matters.’ 

“The witty poet and dramatist, Congreve, who at the 
age of twenty-three had risen to such distinction that 
Voltaire visited him in London, was entered as a 
member of the Middle Temple, and would have joined 
the bar had his exuberant wit and Irish spirits not led 
him toliterature. The great success of his comedy, 
the ‘Old Bachelor,’ kept him from ever again renew- 
ing his legal studies. Among other dramatic authors 
who were or intended to be lawyers, we find that 
Nicholas Rowe, the author of ‘Jane Shore,’ and 
the translator of Lucian’s ‘ Pharsalia,’ was a barrister 
and the son of a sergeant-at-law. The elder Colman, 
author of the ‘Jealous Wife,’ was also a member of 
the same profession ; and a greater than either, Richard 
Brinsley Sheridan, author of the ‘School for Scandal,’ 
entered the Middle Temple, and might have become a 
learned lawyer had he not run away with, and impru- 
dently married, one of the most beautiful and accom- 
plished singers of hisage. This changed his destiny, 
and made him an unrivaled writer of plays, a delight- 
ful dinner companion, and one of the most accom- 
plished and eloquent speakers in the House of Com- 
mons. His great rival and contemporary, Edmund 
Burke, the son of a solicitor, was destined for the bar, 
and entered the Middle Temple, but legal studies had 
no charm for him, and he early forsook them for more 
congenial pursuits. His contempt for lawyers is only 
too well known, and was only too coarsely expressed. 
David Hume, the historian, seems to have had a simi- 
lar aversion to the profession. On leaving the uni- 
versity, he was sent by his father to study law; but, to 
quote his own words, ‘he formed an insurmountable 
aversion to every thing but the pursuit of philosophy 
and general learning; and while his family fancied he 
was poring over the works of lawyers and jurists, 
Cicero and Virgil were the authors he was secretly 
devouring.’ ‘The good David’ devoted himself 
thoroughly to the work to which he felt himself 
inwardly drawn, and he had and has his reward. In 
1752, the Faculty of Advocates made him their libra- 
rian, and, it is said, suggested to him the idea of writing 
his History of England. Whether that be so or not, 
the materials of his history were drawn from their 
library, and his connection with it and them is one of 
their proudest recollections. Long may it continue 
so! and dear to every member of the faculty should 
be that library in which Hume, Robertson, Sir Walter 
Scott and Macaulay in the past, and Carlyle, Laing and 
Burton in the present, have worked and rendered 
memorable by their presence. 

There is no body of lawyers who have had a more 
intimate connection with literature than the Scottish 
bar has had. No branch of the legal profession has 
rendered so important services to literature; and the 
most brilliant era of the Scottish bar — the commence- 
ment of the present century — was that in which the 
connection between law and literature was most inti- 
mate. Every school-boy—we do not mean Macaulay’s 
school-boy, who knew every thing, who was Scaliger, 
Casaubon, Bentley and Porson combined; and we do 
not mean the common specimen of to-day, who knows 
nothing except cricket and the odds for the Oaks — 
we refer to the medium type that existed ten years 
ago, and of which there are still some specimens to be 
met with—every school-boy knows the eminent names 
of the Scottish lawyers who brought fiction to its 
highest pitch, or who made of periodical criticism a 





416 


new art. Towering high over all, as the castle towers 
over the turrets and spires of his own marvelous city, 
stands the great name of Walter Scott— the greatest 
name which law has given to literature. “The son of a 
writer to the Signet, Scott passed as advocate in 1792, 
had some little practice, was made sheriff of Selkirk- 
shire, and also principal clerk of Session. As clerk, he 
sat in the first division of the Court of Session, and 
cunceived and composed some of his novels there, all 
unconscious of the debates and strife of the bar and 
bench. The connection between law and literature in 
his case was not slight, far-fetched, or accidental. It 
would be safe to say that his novels would not be what 
they are, would not be so good as they are, if their 
author had not beena lawyer. Litigants, lawyers of 
every degree, proceedings in courts of justice —all 
these figure in his pages. The imaginative literature 
of the world would be sensibly poorer if it wanted the 
character of Peter Peebles, and no person but a Scot- 
tish lawyer could have created such a character. The 
Miss Flite of Dickens is weak and tame when compared 
with the Peter Peebles of Scott. Another type of liti- 
gant we have in Dandie Dinmont, who did not make a 
passion of litigation as Peter did; who treated it as a 
luxury, one which a ‘bein’ man like him could 
afford. Then we have lawyers of all sorts and sizes, 
from Counselor Pleydell down to Gilbert Glossin. 
How well he tells a story of atrial! Every time you 
read the trial in the Heart of Mid-Lothian, you admire 
the truth, the fidelity to nature, the grasp, the sagac- 
ity, the humanity of the man. To come to the Dii 
minores, there were in those times the Edinburgh 
Review men, Jeffrey, Cockburn, and the rest of those 
now somewhat faded shades who stalk through the 
halls of the Whig Valhalla; Wilson, Lockhart, and 
others of the mad wits and truculent Tories of Black- 
wood. ‘Then, in more recent times, you have Aytoun, 
whose serious rhymes are rather of the brass-band 
order, but whose humorous pieces are delightful; and 
a certain ‘Old Contributor,’ whose songs and verses 
in ‘ Maga’ have recently come to a fourth edition. 

** Not a few poets, who have come to eminence, have 
performed the lower functions of the law; they have 
been writers’ clerks, or something of that kind. It 
may not be generally known that the poet (Campbell) 
wrote his ‘ Pleasures of Hope’ in Rose street, Edin- 
burgh, while he was in a hopeless and desponding con- 
dition, engaged copying law papers at threepence a 
page for a livelihood. Some years before the Scottish 
poet Fergusson had undergone the same drudgery in a 
sheriff-clerk’s office. Butler, the author of ‘ Hudi- 
bras,’ was clerk to a justice of the peace; and Chat- 
terton served some years of his short life in an attor- 
ney’s office in Bristol. Whether he was a ‘sleepless 
soul’ in the office we do not know, but he must have 
differed remarkably from other lads in offices, if he 
was. 

“Tom Moore went to London with his translation of 
* Anacreon’ in his pocket, and with very little else in 
his pocket, and he entered himself asa member of the 
Middle Temple. Southey became a student of Gray’s 
Inn, where he worked at his poem of ‘Madoc,’ and 
learned enough of law to make him turn away from 
the study in disgust. 

** But it would be tedious to recount the names of all 
the poets, historians and men of letters who have been 
lawyers, or who, at least, received a legal training. 
Among other names which occur to us now are those 
of, in Italy, Goldini, the dramatist, who was in his 
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early career a practicing advocate in Venice; Metas- 
tasio, an earnest law student; in Germany, Heine, who 
studied law at Bonn, and Ubland, a practicing advo- 
cate, who also held a post in the ministry of justice at 
Stuttgart; in England, the poet, Cowper, who passed 
the bar; and come to more recent times, the barrister, 
Macaulay; the judge, Talfourd; the conveyancer, 
Barry Cornwall; and the chancellor and every thing 
else, Brougham. 

“Thus in modern, as in ancient times, has a happy 
union and interchange of mutual benefits between law 
and letters been maintained and kept alive.” 

—_————__ 


RECENT AMERICAN DECISIONS. 


ScuPREME Court oF MICHIGAN —JUNE TERM, 1875. 
BEQUEST. 

1. A bequest to a municipality in trust for educa- 
tional purposes is valid. Hatheway v. New Baltimore. 

2. The bequest of a sum stated “to be used in the 
erection of a school building to be used as a high 
school and to be suitable for that purpose,” set forth 
the purpose of the bequest clearly enough. Id. 

3. In a suit upon a bequest for municipal purposes 
there is no substantial variance between the follow- 
ing designations of the legatee: ‘‘ The common council 
of New Baltimore,” “‘ The village of New Baltimore,” 
and “The corporation of the village of New Balti- 


more.” Id. 
COMMON CARRIER. 


Where one sues for damage done to property in the 
course of transportation the burden of proof is upon 
him to show that the carrier received the property in 
good condition, and proof of its condition before that 
time is immaterial unless it aids in determining this 
question. 

The value of goods at the place of destination can- 
not be made the measure of damages against the 
carrier for injury sustained by it during transportation, 
unless the cost of transportation is deducted. M. H. 
& O. R. R. Co. v. Langton. 

CONSEQUENTIAL DAMAGES. 

Damages will not be given for injury to adjacent 
property caused by changing the grade of a street, 
when the change is lawfully made by the proper 
authority. Pontiac v. Carter. 

COsTs. 

Costs cannot be recovered in excess of the sum fixed 
by law, even though greater costs had been stipulated 
for between the parties. Such stipulations are against 
the policy of the law and might conduce to hardship to 
debtors. Burkv. Webb. 

COUNTY TREASURERS. 

A county treasurer is not a simple bailee of county 
money, but is absolutely liable for it as adebtor, what- 
ever becomes of it while he is its legal custodian. Per- 
ley v. Muskegon. 

FRAUDULENT CONVEYANCE. 

1. A conveyance obtained by fraudulent representa- 
tion is not void, but voidable. The person defrauded 
may, if he chooses, still treat the contract as valid. 
Dunks v. Fuller. 

2. One who has sold land for a consideration which 
turns out to be worthless, but, after ascertaining that 
fact, makes use of the consideration or a part of it, and 
allows the land to be improved and new interests to 
arise, without interposing, affirms the whole transact- 
ion. He is estopped by his delay or laches from assert- 
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ing any right he may have had to a rescission of the 
conveyance. Ib. 
SURETIES. 


When sureties are sued on their joint bond, a debt 
due to only one of them cannot be admitted as set-off. 
Van Meddlesworth v. Van Meddlesworth. 


BOOK NOTICES. 


Lectures on the Earl mey v Institutions. By Sir Henry 
Sumner Maine, K. O. 8. L, LL. D., F. BR. 8. ew York: 
Henry Holt & Go., 1875. 


N these lectures the author bas pursued farther in 
the same line the investigation carried on in his 
work on “ Ancient Law.’’ The materials for a work 
on early institutions in their legal aspects have vastly 
increased within the past few years. Mr. Maine has 
availed himself of all the sources of information dis- 
covered by antiquarians and scholars, and is thus pre- 
pared to enter upon the discussion of the subjects em- 
braced in these lectures with even greater advantages 
and skill than he possessed when he entered upon his 
great work on “‘ Ancient Law.’’ These lectures are a 
most valuable contribution to the history of the world 
in its legal department, and furnish an admirable speci- 
men of the cool, philosophical, comparative method 
in the investigation and reproduction of historical 
facts. 

Sir H. S. Maine is one of the leading minds in the 
profession, who believes in studying law in all its bear- 
ings and in mastering its history as well as its present 
condition. No writer has gone more profoundly into 


the‘history of legal institutions than he, and none is 
entitled to greater respect in this department. That 


these lectures have been deemed worthy to be pre- 
sented to the law class at the University of Oxford, 
England, is a circumstance which, in the minds of 
many in this country, will give them additional au- 
thority and influence. The position — social, scholas- 
tic and professional — which the author occupies is an 
element which will attract unwonted attention to this 
work. 

But itis our intention to examine this work solely on 
its merits. It appears that the author recognizes two 
great sources of ancient law —the Aryan and the Ro- 
man—and he asserts that the ‘great difference be- 
tween the Roman empire and all other sovereignties 
of the ancient world lay in the activity of its legisla- 
tion, through the edicts of the pretor and the consti- 
tutions of the emperors. For many races it actually 
repealed their customs and replaced them by new ones. 
For others, the results of its legislation mixed them- 
selves indistinguishably with their law. With others, 
it introduced or immensely stimulated the habit of 
legislation; and this is one of the ways in which it has 
influenced the stubborn body of Germanic custom 
prevailing in Great Britain. But wherever the insti- 
tutions of any Aryan race have been untouched by it, 
or slightly touched by it, the common basis of Aryan 
usage is perfectly discernible.’’ The author finds that 
the early laws of Ireland, the Brehan law-tracts, the 
Senchus Mor connect the races at the eastern and west- 
ern extremities of a later Aryan world, the Hindoos 
and the Irish. The Senchus Mor is the great book of 
ancient Irish law, and was attributed to a semi-divine 
authorship. It was prepared by Dubhthach, under the 
inspiration of St. Patrick; and it was said no “ hu- 
man Brehan of the Gaedhil is able to abrogate any 
thing that is found in the Senchus Mor.” Another 
Brehan law-tract is the Book of Aicill, composed of 








the dicta of two lawyers, Cormac and Ceunfaeladh, 
who were very famous at the place and time, but of 
whom, we are sure, very few lawyers in this country 
and in these times have ever heard. 

Probably the most interesting lectures in the vol- 
ume are those relating to the “ Primitive Forms of 
Legal Remedies.”’ The lecturer, on page 252, remarks 
that ‘“‘there have been times when the real difficulty 
lay, not in conceiving what a man was entitled to, but 
in obtaining it; so that the method, violent or legal, 
by which an end was obtained was of more consequence 
than the nature of the enditself. Asa fact, it is only 
in the most recent times, or in the most highly devel- 
oped legal systems, that remedies have lost importance 
in comparison with rights, and have ceased to affect 
them deeply and variously.” We are told that the 
most ancient forms of obtaining redress were very 
technical. Gaius says, if you sued by Legis Actio for 
injury to your vines, and called them vines, you would 
fail ; you must call them trees, because the text of the 
Twelve Tables spoke only of trees. Nevertheless, Sir 
H.S. Maine cannot deny that our systems of judica- 
ture have been advancing from the simple to the com- 
plex, and that these very technicalities and difficulties 
in ancient law are often surpassed in modern proced- 
ure. We think that the very reason why the difficulties 
and technicalities pointed out were found in ancient 
procedure arose fromthe fact that there were so few 
and so simple’ remedies, and that the party seeking 
redress for the constantly increasing variety of wrongs 
was compelled to bring his case within the few rules 
and precedents existing. 

In tracing the development of legal remedies, we are 
shown how the “ progress of most societies toward a 
complete administration of justice was slow and grad- 
ual, and that the commonwealth at first interfered 
through its various organs, rather to keep order and 
see fair play in quarrels than take them, as it now does 
always and everywhere, into itsown hands.” One of 
the principal modes of procedure in ancient law was 
by distress, and an elaborate account is given of this 
remedy. In speaking of the historical development of 
the remedies which grew out of the practice of vio- 
lently seizing property in redress for supposed wrongs, 
Mr. Maine, on page 278, says: 

“Two alternative expedients were adopted by nas- 
cent law. One of these consisted in tolerating dis- 
traint up to acertain point; it was connived at, so far 
as it served to compel the submission of defendants 
to the jurisdiction of courts, but in all other cases it 
was treated as willful breach of the peace. The other 
was the incorporation of distraint with a regular pro- 
cedure. The complainant must observe a great num- 
ber of forms at his peril ; but if he observes them, he 
can distrain inthe end. In a still more advanced con- 
dition of legal ideas, the tribunals take the seizure of 
land or goods into their own hands, using it freely to 
coerce defendants into submission. Finally, courts of 
justice resort to coercion before judgment only on the 
rarest occasions, sure as they at last are of the effec- 
tiveness of their process, and of the power which they 
hold in deposit, from the sovereign commonwealth.’’ 

One of the finest passages in the volume is to be found 
on page 289, where the lecturer describes how conten- 
tion in court takes the place of contention in arms. 
He says: 

‘Even in our own day, when a wild province is 
annexed to the British Indian Empire, there is a most 
curious and instructive rush of suitors to the courts 
which are immediately established. The arm of the 
law summarily suppresses violence, and the men who 
can no longer fight go to law instead, in numbers which 
sometimes make Indian officials believe that there 
must be something maleficent in the law and p ure 
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which tempt men into court who never sawa court 
before. ae [capa ee ye is that ie some nat- 
ural impu 8 t na new way; ap) 8 
toajud succeed barsted quarrels, nk heredit law- 
suits e the place of ancestral blood-feuds. the 
transition from one state of society to another in mod- 
ern India were not sudden, but gradual and slow, as it 
poms mar pn in the old Aryan world, we should 
see the e with technicalities going on in court, at 
the same time that the battle was waged out of court 
with sword and matchlock.’’ 


In speaking of the changes in technical language on 
page 313, Mr. Maine makes the hazardous philological 
statement that ‘‘ the allotment of particular names to 
special ideas, which gradually disengage themselves 
from a general idea, is apparently determined by acci- 
dent. We cannot” (he says) ‘“‘give a feason, other 
than mere chance, why power over a wife should have 
retained the name of manus, why power over a child 
should have obtained another name, potestas, why 
power over slaves and inanimate property should in 
later times be called dominium.” We fear that the 
lecturer is better versed in law and history than he is 
in language; and when he asserts that any thing in 
language is brought about by chance, he arrays him- 
self against the principal philologists of modern times. 
For ourselves, we think the respective relations to 
which he refers are, with clear reason and in accord- 
ance with strict philological law, designated by the 
terms manus, potestags and dominium. The term 
manus, meaning hand, would, of course, apply to 
power over an object which is accustomed to be in the 
hand, grasp orembrace. Such an object is the wife. 


Hence, power over the wife is called manus. The term 
potestas is, of course, derived from possu, potui, to be 


able, I have been able, which are closely allied to the 
Greek verb troew, I make, I create, I produce. Hence 
the power implied in potestas is a producing, or creat- 
ing power, and is very fitly applied to children, which 
the father procreates or produces. Again, the term 
dominium is derived from domus, which means house 
or home; and as aman has slaves and other property 
about his house, home or premises, the power which 
he has over them is aptly designated dominium. We 
think, therefore, that there is no good ground for Sir 
H. 8S. Maine’s assertion that these designations are 
the result of chance. 

But it is quite impossible to read this history of 
early institutions without being impressed with the 
general depth of the author’s research and the acu- 
racy of his judgments. The volume is replete with 
that information which the well-educated lawyer 
ought not to neglect to acquire; and for the specula- 
tive legal scientist, it possesses treasures which are 
invaluable. 


A Practical Treatise on the Law of Nuisances in their Var- 
ious Forms; including Remedies therefor at Law and 
in Equity. by H. G. Wood, counselor-at-law, Albany. 
John D. ns, Jr., 1875: pp 987. 

Mr. Wood has produced a book which will bear care- 
ful examination and one which will fill a place that, 
oddly enough, considering the importance of the sub- 
ject and the proverbial ¢ thes scribendi of the pro- 
fession, has hitherto been left vacant. Chapters on 
nuisances, in one form or another, have been included 
in other treatises, and in England several monographs 
have been written on the Nuisance Act; but Mr. 
Wood's is the first complete treaties upon the subject 
in all its aspects. 

Nothing could better illustrate the nature and scope 
of the subject than the definition or application of the 
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term ‘ Nuisance,’’ which Mr. Wood gives. He says: 
“In legal phraseology it is applied to that class of 
wrongs that arise from the unreasonable, unwarrant- 
able or unlawful use by a person of his own property, 
real or personal, or from his own improper, indecent, 
or unlawful personal conduct, working an obstruction 
of, or injury to, a right of another, or of the public, 
and producing such material annoyance, inconven- 
ience, discomfort or hurt that the law will presume a 
consequent damage;’’ or, in other words, and in a 
briefer and more general form, ‘‘ every enjoyment by 
one of his own property, which violates the rights of 
another in an essential degrée, isa nuisance.’’ It is 
obviously one of those “‘omnibus”’ titles in the law, 
that may include nearly everything, but there are a 
number of important branches or topics that properly 
fall under it, and under no other title. These, with 
some others of a dual nature, the author of this work 
has treated with a degree of fullness and accuracy quite 
refreshing in a modern text-book. The first chapter 
is devoted to a definition and classification of nuis- 
ances. His definition we have already given, or rather 
one of them, and the best one —for in the course of 
his discussion of the-various phrases of, or elements 

ry to constitute, a nuisance, Mr. Wood rings a 
number of changes on his definition with, however, 
substantially the same result always. Blackstone’s 
detinition of a nuisance was: ‘Any thing that worketh 
hurt, inconvenience or damage,’* and this definition is 
repeated in several of the law dictionaries and text- 
books; but the author of this work says of it, that as 
conveying the legal import of the word, it “‘is not 
only erroneous but that it is absolutely absurd, and is 
not supported bya single authority either in Black- 
stone’s time or since’’—the difficulty being, as is 
pointed out at considerable length, that the definition 
does not recognize the fact that ‘‘unless an act or 
thing is in violation of a right, however much incon- 
venience, annoyance, discomfort, injury or damage 
may result therefrom, the act or thing is not a nuis- 
ance.” 

Nuisances are classified as public, private or mixed, 
and the book is arranged to carry out this classifica 
tion. To the first head, two chapters are devoted— the 
one discussing the general principles pertaining to 
public nuisances, also those acts deleterious to the 
morals and well-being of society, and the other con- 
sidering Purprestures. It is worthy of note in pass- 
ing that, in the first of these chapters, Judge Cow- 
en’s opinion in Tanner v. Trustees, 5 Hill, 121, to the 
effect that bowling alleys and other places of amuse- 
ment, kept for hire, are public nuisances, is handled 
without any sort of veneration. If the next editor of 
Hill’s reports will append to this case as a note, Mr. 
Wood’s comments thereon and the learned and witty 
brief of Mr. A. Oakey Hall in Wallack v. The Mayor 
of New York, we are sure that Judge Cowen’s decision 
will be forever after harmless. 

The chapters pertaining to private nuisances are as 
follows: Chapter IV. Private nuisances, under which 
are grouped such nuisances as overhanging another's 
land, escape of water brought upon one’s premises, 
liability of mine-owners, negligence as to fires, private 
ways, etc. Chapter V. Lateral and subjacent support 
of lands. Chapter VI. Party walls and mutual support. 
Chapter VII. Highways, what are illegal obstructions 
of. Chapter VIII, Nuisances relating to water. Chapter 
IX. Diversion and detention of water. Chapter X. 
Surface water. Chapter XI. Artificial water courses. 
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XII. Mills and mill-owners. Chapters XIII, XIV and 
XV. Smoke, noxious vapors and noisome smells. 
Chapter XVI. Noise and vibration. Chapter XVII. 
Navigable streams. 

Then follow chapters on private actions for injuries 
from public nuisances; pollution of water (which 
should have been placed among the chapters relating 
to nuisances in connection with water); prescription 
for nuisances; abatement of public nuisances by acts 
of private persons; municipal corporations; legalized 
nuisances; dangerous animals; remedies in equity; 
remedies in law and damages. 

The chapters relating to water and water-courses 
are very full, and form, in themselves, a valuable 
treatise on that subject. The chapters on smoke, 
noxious vapors and noisome smells, on remedies in 
equity, and on damages, are also worthy of especial 
mention. 

The book is written in a style at once vigorous and 
perspicuous, and is literally, what the printers made 
the advertisement of it say it would be, a ‘‘compre- 
hensible”’ book. Whether Mr. Wood be dealing with 
some error hoary with age, or with some judicial out- 
pouring of yesterday that has ‘““not yet ripened into 
a precedent,’’ he is equally outspoken. On every 
page one finds evidence of the writer’s thorough know- 
ledge of his subject and of a power of analysis, an 
ability to grasp and state clearly legal principles, and 
an industry in seeking out the authorities that entitle 
the work to the first rank among text-books. 

The book is, however, marred here and there by 
errors, which, though not of a serious character, or 
likely to interfere with its usefulness, are nevertheless 
annoying, and indicate an inattention on the part of 
the writer to the art of bookmaking. To speak of 
Daly’s reports (p. 111) and of Sandford’s reports 
(p. 219) as reports of the Supreme Court is sheer 
carelessness. Then, too, the running title to chapter 
16 is wrong, as is also the numbering of sections 
in the index to chapter 14 The most serious 
shortcoming is the table of cases cited, which 
is almost useless from the fact that the cases, espe- 
cially dwelt on in the body of the work and there 
cited, are, as a rule, not included. These things aside, 
the book is in every way admirable and deserving of 
especial favor at the hands of the profession. We are 
glad to be able to add that it is also well printed, 
papered and bound —items of the first importance in 
considering the desirability of a hook. 


— 


CORRESPONDENCE. 


JUDGES AND PASSES. 


To the Editor of the Albany Law Journal: 

It is a principal cause of challenge to a juror that, 
since he has been returned, he has eaten and drunk 
at the expense of one of the parties. Oowen’s 
Treatise (2d ed.), 889; Coke upon Littleton, 157. 
Again, causes of challenge to a juror for favor 
are indefinite. Justice Cowen remarks, same page: 
“Such is the purity of our law, that no man shall 
have his cause tried by a juror, against whom he 
can raise a reasonable ground of suspicion as to his 
indifference. There are a thousand strings by which 
the human heart may be touched, and passions by 
which it may be affected, that are not reducible 
to any general rule. These may bias the mind as 





much, and sometimes more, than circumstances which 
raise more evident presumption of partiality,” ete. 

But judges are not, like jurors, liable to be challenged 
for partiality or favor. After having been returned, 
judges may accept free passes on railroads, and 
afterward sit in an action between an individual and 
the railroad company furnishing such pass. It is true 
there may not be any gratitude for such favor, to 
affect the administration of justice. But what is the 
motive of the railroad company in offering, or in fur- 
nishing, the judges such passes? We all know the 
motive of sending such passes to members of the 
legislature. Does the same motive cause them to be 
sent to the judges? We have seen the extent to 
which some of our judges have traveled in actions 
brought by individuals against railroad companies. 

Quere. Is not the offering and furnishing of free 
passes over railroads to judges an evil, and ought not 
such evil to be remedied by statute ? An act might be 
passed disqualifying a judge from sitting in an action 
by or against a railroad company which had furnished 
such judge with a pass. +,* 

—_———>___—- 
COURT OF APPEALS DECISIONS. 
HE following decisions were handed down in the 
Court of Appeals on Tuesday last : 

Judgment affirmed.— Gardner v. The People.—— 
Order affirmed with costs—Chase v. Vanderbilt. 
—In the matter of the petition of Ingraham, ordered, 
that appellants have leave to take a dismissal of appeal, 
and to have a new trial under order of general term 
upon paying costs in this court — Bensel v. Gray. —— 
Ordered, that appellants have leave to take a dismissal 
of appeal and to have a new trial under order of gen- 
eral term, but without costs to either partyin this 
court as against the other— Gray v. Bensel. —— Judg- 
ment affirmed with costs as to Travers, Jerome and 
Skiddy, and as to Mc Vickar, Gaylord and Askmore, 
judgment reversed and new trial granted, costs to 
abide event — Morgan v. Skiddy. —— Appeal dismissed 
with costs—Ehle v. Trustees of Canajoharie. —— 
Judgment affirmed with costs— McCollum v. Seward; 
McGriffin v. Baird; Thompson v. Stevens; Halsey v. 
Stevens; Jarchan v. City of Brooklyn. —— Judgment 
modified by deducting one-half of the extra allowance, 
and, as modified, affirmed without costs to either party 
in this court — Hunt v. Chapman. —— Order granting 
new trial affirmed, and judgment absolute for defend- 
ant on stipulation with costs — Quackenbos v. Sayre. 


—_——_>_—_ 


NOTES. 


ESSRS. WEED, PARSONS & CO. have in press, 
and will issue next week, their annual volume 

of the General Laws of the last session of the Leg- 
islature. For ordinary purposes their annual vol- 
umes answer quite as well as the ‘‘Session Laws,’’ 
and are certainly much more conveniént to handle. 
—The Central Law Journal has the good fortune of 
alibel suit. Having recently commented in pointed 
but just terms on the attempt of ‘‘ James Cockroft & 
Co.,”’ to palm off an edition of Sir William Forsyth’s 
‘“Hortensius,’”’ under another name, and to borrow the 
popularity of Samuel Warren to help along an edition 
of Stephen’s ‘‘ Adventures of an Attorney in Search of 
Practice,’ the aforesaid “Cockroft & Co.’’ have become 
virtuously indignant, and (perhaps too with an eye to 
advertising their wares) have: commenced an action 
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against Soule, Thomas & Wentworth, after first hav- 
ing submitted to their attorney ‘‘conclusive evidence 
of the falsity’ of the criticism of the Central Law 
Journal. Weare at a loss to know what species of 
evidence it can be that so satisfies the attorney, or why 
the corporation of ‘‘ Cockroft & Co.” (for a corporation. 
it appears to be), should go so far from home to vindi- 
cate its injured innocence, when it could attempt to 
do it so much better nearer home. 

The bar of Connecticut last week accomplished a 
a permanent organization of a State Bar Associa- 
tion by the election of the following officers: Presi- 
dent, Origen S. Seymour, of Litchfield; vice presi- 
dents, Charles R. Ingersoll, of New Haven, Richard 
D. Hubbard, of Hartford ; treasurer, William Hamers- 
ley, of Hartford; secretary, John R. Buck, of Hart- 
ford; executive committee, John T. Wait, of Norwich, 
John 8, Beach, of New Haven, Roger Averill, of Dan- 
bury, Henry C. Robinson, of Hartford, William T. 
Elmer, of Middletown. A constitution and by-laws 
were also adopted, after being slightly amended as 
reported from committee. The association will hold 
semi-annual meetings in Hartford, and the annual 
meeting the second Wednesday after the assembling of 
the legislature each year. —— In an essay recently read 
to the Medical Library and Journal Association of 
New York, Mr. R. E. Guernsey treated, at consider- 
able length, the Penal Laws relating to suicide in 
ancient and modern times. ——A large number of 
members of the New York bar tendered a public din- 
ner to Attorney-General Pierrepont last week, but the 
Attorney-General declined it, adding : ‘If, through 
the Divine guidance, I can persevere unto the end of 
my official course so as to meet the approval of my 
brethren of the bar and of other good men, I shall ask 
no more reward; and untilthen permit me to decline 
the banquet which you so kindly offer, and for which 
evidence of your encouragement I am sincerely grate- 
ful.” 

Lest the profession should be misled by the citation, 
in 57 N. Y. 232 (Commission of Appeals), of Bush v. 
Lathrop, 22 N. Y. 535, as ‘settled law,” it may be 
well to note that that case, which declared that its 
law had been the law of this State for over forty years, 
and which did steady work as a tow-horse case for 
thirteen years afterward; which was elaborated by the 
Court of Appeals in 1872 (60 N. Y. 67), “as putting 
the question at rest in this State;’' was by the same 
court in 1873 (55 N. Y. 41), according to the reporter’s 
note, flatly overruled after being slurred, as having 
been decided by a divided court and another case (46 
N. Y. 325) ‘much better considered.’’ In point of 
fact, Bush v. Lathrop was roughly handled in 55 
N. Y., but whether it was really overruled depends 
upon avery nice technical distinction. At any rate, 
in the present aspect, it is very far from being regard- 
able as settled law, though it is difficult to see how 
the courts are going to get along without it, particu- 
larly in view of the industrious use they have made 
of it since it was decided, and its fitness to those 
equitable exigencies to which it is applicable-——In 
The People v. Olwell, on the 9th inst., in the first 
district, the court charged the jury that, outside of 
the prisoner’s statements, there was proof only of two 
things — that a man died of wounds, and that he died 
in the prisoner’s house: and that if such were the 
whole of the evidence the prisoner should be acquitted, 





it being insufficient to show that he did the 

The result shows how dangerous it is for the defense 
to risk putting in evidence unnecessarily. The prisoner 
was produced in his own behalf; supplied the missing 
fact that he killed the person; and, although it is pos- 
sible he acted in self-defense, was convicted of man- 
slaughter in the fourth degree.” 

Mr. A. P. Sprague, the winner of the first prize 
offered by Senor Marcoartu, through the English Social 
Science Association, for the best essay on the subject— 
“‘In what way ought an international assembly to be 
constituted for the formation of a code of public inter- 
national law, and what ought to be the principles on 
which such a code should be framed’’ — has received a 
letter from Senor Marcoartu, informing him that the 
essay will be printed in English, in French and in Ger- 
man. The copyright in the essay belongs, aceording 
to the conditions of the prize, to the donor, which fact 
should relieve Mr. Sprague from numerous applications 
for copies. —— The Supreme Court of Ilinois have 
adopted rules in relation to the reports of that court, 
which provide that the opinions shall hereafter be 
reported within three months from the time of their 
delivery, in volumes of not less than seven hundred 
pages, and that the volumes shall be printed on “clear 
white paper supersized and calendered, and of not less 
than fifty pounds to the ream,” and that they shall be 
bound in ‘‘ the best law sheep without blemish or 
patches,” ete. There is certainly room for improve- 
ment in this latter particular, for the recent volumes 
from that State have been the worst bound books we 
ever saw. 


In a recent case in the English Common Pleas, the 
plaintiff was the assignee of an English version of a 
French drama called the ‘Wandering Jew.” The 
defendant caused to be represented an English version 
of the original French drama which the plaintiff 
alleged to be an infringement of his version. Atthe 
trial before Coleridge, C. J., sitting without a jury, his 
lordship found as a fact that the version represented 
by the defendant was independent, and drawn from 
the original French drama, and was not copied from 
the plaintiff's version, except as to two theatrical situ- 
ations, which were not material and substantial por- 
tions thereof. The verdict was entered for the defend- 
ant. Ona rule to set the verdict aside, the court held 
that the verdict was right.—The following point in the 
law of negotiable paper was decided by the Supreme 
Court of Pennsylvania in Rheem v. Carlisle Deposit 
Bank, and will be reported in the next volume from 
that State. 1. The plaintiff, a bank in Carlisle, was the 
holder of a draft payable in Philadelphia, indorsed 
by defendant; notice of protest was duly received by 
the bank on Saturday; on that day an officer of the 
bank called at defendant’s house and place of busi- 
ness to serve notice personally, but could not meet 
him. On Sunday he called at defendant’s house 
and handed him a sealed envelope containing the 
notice, saying what it contained; defendant put it, 
unopened, into a drawer, and did not look at it for 
some weeks afterward. Held, that the service of the 
notice being on a Sunday was unlawful and the indorser 
was not bound. The defendant was not bound to 
receive the notice nor to open or read it on Monday, 
although the service would then have been in time. 
Receiving the notice on Sunday in silence was not 


a waiver of the irregularity. 
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